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On the norning of March 30, 2000, when Cl ara Pantazes (“Ms.
Pant azes”) entered her garage to | eave for work at the bail bond
conpany that she and her husband operated, a stranger shot her
three tines at close range. The State charged that Dean Janes
Pant azes, appellant, hired Jernel Chanbers, a heroin-addicted
prostitute, to nurder his wife, and then take her jewelry,
purse, and Jeep to make the nmurder look |ike a random robbery
and shooting. The State accused Pantazes of driving Chanbers to
his house in Upper Marlboro, opening the garage door, and
instructing Chambers to shoot his wife with a gun that he |eft
under a towel on top of the garage refrigerator. According to
the State, Pantazes then <closed the garage door, |eaving
Chambers inside tolie in wait for his wife of nore than twenty
years. The proffered notive was that Clara Pantazes may have
been contenplating a divorce that Pantazes believed woul d cost
hi mtoo dearly.

Pant azes deni ed that he had anything to do with the nurder
At trial, the State’'s star w tness was Chambers, who adnmtted

mur deri ng and robbing Ms. Pantazes in exchange for $11, 000 from



Pantazes. The primary corroborating witness was “Kinf Young,!*
a prostitute who clained that Pantazes separately solicited her
to do the killing. A Charles County jury convicted Pantazes on
seven counts, including first degree nurder, first degree felony
nmurder, and conspiracy to commt first degree nurder.?

In this appeal, Pantazes demands a new trial because Young

blurted out that she had taken a |lie detector test, and
Chanmbers, in an enotional outburst from the w tness stand,
shouted to Pantazes, “You are going to kill the children next.
Tell them that. The two of them were next for you.” We

conclude that the lie detector remark nerited a mstrial, and
t herefore, do not address whether the enotional outburst did as
wel | .
FACTS AND LEGAL PROCEEDI NGS
The only witness to the events was the adm tted shooter,
Jernmel Chanbers. Chanbers pleaded guilty to the first degree
murder of Ms. Pantazes in return for the State s agreenent not

to seek the death penalty. She said that she was hired by

Young was known as Kevin Young until she changed her nane.
She testified that she is a man, but prefers to dress and be

addressed as a woman. At tines, she is known as “MeMe.” It was
agreed at trial that Young would be referred to in the fem nine
gender. In this appeal, the parties and this Court have

conti nued to do so.

2After the conviction, the State dropped its death penalty
request .



Pant azes to kill his wife. He drove her to the Pantazes’ house
on the norning of March 30, where she shot Ms. Pantazes with a
gun |left there by Pantazes. Chanbers, a prostitute and drug
addict, was first approached by Pantazes on the street in

January 2000. Pantazes, who was driving a big green truck and

i ntroduced hinself as “Steve,” inquired how much oral sex woul d
cost. When Pantazes agreed to pay the forty dollar price
guot ed, Pantazes took her to a house on K Street, “which is
right across the DC line,” and they had oral sex. For an

additional sum of fifty dollars, they had vaginal sex, and,
according to Chanbers, Pantazes “said he wanted to see ne as a
regular, so he wouldn’t have to go with different girls.”
Chambers described the K Street house as having a brown door,
with blue carpeting on the first floor.
Chambers testified that the topic of nmurder came up in their

first nmeeting:

He told nme sonething about a boss’ wi fe of

his, his boss’ wife. Anyway, he indicated

that she was going to be running off and

| eaving him and taking alnost everything

that he had. And his boss, when he was
indicated to do himor to do her.

The next time they nmet, Chanbers said, “he told ne the whole
story then.”

He said his boss’ wife was going to divorce
hi m and was sleeping around with his best
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friend, and she was going to get everything

t hat he had. And he woul d pay soneone al npst

what ever they asked for to do her. That is

how he said it.
Chambers told Pantazes that she “would | ook around and see if
[ she] knew anybody.” They continued to neet, and engaged in
sexual activity between six and eight tinmes, always at the K
Street house. During these encounters, they would talk “[a] bout
this job being done. Getting his boss’ wife killed.” Chanbers
descri bed herself as “very high” on these occasions.

Chambers testified that after Pantazes paid her $5,000 in
cash, wrapped in a noney wapper, they continued to talk about
t he murder. When he asked, one evening in February, how nmuch it
woul d cost for her to do the nurder, she told him $6, 000 nore.
On March 29, they met in his truck, and agreed to neet again at
a convenience store the next norning. Early that norning,
Chambers got into Pantazes’ truck, and he drove her to his house
on Kenfield Lane, in an affl uent nei ghborhood i n Upper Marl boro,
arriving at 7:45 a.m

He opened the garage door. He then told
nme to cone in. | went into the garage. W
were standing there kind of going back at
each other. . . . He was telling ne the gun
was on top of the refrigerator. He handed
me the gloves. He told nme to sit on a mlKk
crate that is behind the cooler that is in

his basement, or is in his garage.

Then, Chanbers | earned for the first tine that there was no



“boss” and Pantazes’ wife was to be the victim

He told nme she would be com ng out before
ten o’ cl ock, because she had an appoi nt nent.
He said she was in the shower. When he said

that to me, | knew that he was |lying. That
he was really Dino . . . the boss. Woever
he said his boss was. | figured it out when
he said she is in the shower right now.
She’ Il come out. She'll put the dog in.

Pant azes | eft Chanmbers inside the garage and cl osed the door.
According to Chanmbers, she could not | eave because she did not
know how to reopen the garage door
When M's. Pantazes canme out of the house, she saw Chanbers,

and t hey exchanged words. Ms. Pantazes asked Chanbers what she
was doing in her house, and Chanbers replied that a man nanmed
Steve had | et her in. Chanbers begged Ms. Pantazes to |et her
| eave the garage, without telling the police she had been there.
After Ms. Pantazes said she was going to call the police,
Chambers shot her three tinmes. She then prepared the scene to
| ook I'i ke a robbery had occurred.

| grabbed everything and did |ike he told ne

to do, make it look |ike a robbery. And he

said he would put cigarette butts and hair

and all around her to mess up the scene for

the cops before they got there. . . . |

finally figured out how to get out. There

was a remote control on the visor [of Ms.

Pant azes’ car].

Chambers recounted that she drove away in Ms. Pantazes

Jeep, and headed back to the District of Colunbia. She took with



her the gun, and Ms. Pantazes’ ring and Rol ex watch. She said
that she called Pantazes with the cell phone she found in Ms.
Pant azes’ car, and “told himit was done.” She left the car in
the District of Col unbia.

Chanbers recounted that after the nurder, she called
Pant azes tw ce and asked for the bal ance of the sum prom sed her
to do the nurder. 1In the second call, she “made it very clear to
himthat if he didn’t give nme ny noney, you know, he was going to
have repercussions behind it.” Pantazes replied, “[You] didn't

do it right.”

On cross-exam nation of Chanmbers, the defense brought out
her long term history of prostitution. Chanbers also admtted
that she had lied on nunerous occasions to police and court
agenci es about her nanme and address. She admitted that the
detail s of her testinony about what happened i nsi de the Pant azes’
garage were inconsistent with her previous statenments to the
police. The defense also established that she had worked
occasionally as a bounty hunter. Chambers explained that a
bounty hunter is “a person that retrieves fugitives or persons
t hat have run away and are on bond.” She deni ed havi ng wor ked as
a bounty hunter for Pantazes. Although she had been to the bai
bond office where “Steve” worked, she denied know ng that he was

a bail bondsman until three nonths after she was incarcerated.



The State’s chief corroborating witness was Ki m Young, al so
a prostitute. Although she worked in the same general area of
Eastern Avenue as Chanbers, and had seen Chanbers on the streets,
Young deni ed having any relationship with Chanbers. Young said
she met Pantazes, who called hinself “Steve,” in Decenber 1999
when she was wor ki ng by Paul’s Liquor Store. She flagged him
down in his “big old truck” to offer him sex. She got in his
car, where the two had oral sex, for which he paid her twenty
dollars plus a twenty dollar tinp.

Accordi ng to Young, when Pantazes was driving Young back to
the area of the liquor store to drop her off, he nentioned that
he was | ooking for sonmeone to commt a contract nurder

[HHe said this old man wants this woman

killed, and | said why. . . . [He said
because she’s like a bitch . . . . | said how
do you want her killed. He said well, she go
to work at 9, best do it in the norning

That way no one will be hone. He said when
she conmes out, she conmes out between 9:00 and
9:30 like that. | said oh. And you shoot

her, take the Jeep, her Cherokee, her Jeep
and get rid of it[.]

Young testified that Pantazes offered her $10,000 to “do it,” but
she declined, because she was afraid of guns. Wen he asked her

to ook for “one of those young hustlers,” Young gave him her
t el ephone nunber. Pantazes called Young frequently after their
first nmeeting.

Young testified that the next tinme they nmet, in January
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2000, Pantazes had nurder on his mnd. “[We tal ked about the

murder, the plot again. . . . [He said | want it done quickly.
Did you find sonebody. | said yes, | found sonebody.” Young
expl ai ned that she had not, in fact, found anyone, but rather

“was playing with him” “Stringing himalong,” she told him *“I

met this guy K ” Wen Pantazes heard this, “he said give K the
address,” and gave Young a small card with an address on it.

When they nmet a third tinme, Young recounted, Pantazes paid
her for oral sex, and Young continued the fiction about “K.”

Q VWhile you were with himthat night did you
have any further discussions about this
mur der ? .

A: | said K he can't do it in the norning.
He wanted to do it at night. He said, well,
she worked late in Upper Marl boro, but you
can’t do it. It’s too many cops be around.
She only works | ate on Wednesday.

Young testified that in their fourth neeting, around
February, Pantazes again paid Young for oral sex. He then gave
Young a yellow piece of paper containing his home address, on
Kenfield Lane, Upper Marl boro, and the access code to his garage.
The typed paper al so provided directions to Pantazes’ house. He
told Young to give the paper to K. After the nurder, the police
searched Young' s apartnment for the paper, but did not find it.

After the search, Young found the paper, and turned it over to

police, saying that her brother had used it as scrap paper.



Young related in her testinmony that the paper was found in her
brother’s room which was not searched by the police because her
br ot her was asleep at the time of their search. The yell ow piece
of paper was introduced as an exhibit.
According to Young, during one of their meetings, Pantazes

shared with Young his plan for how the nurder would happen.

He said when she conmes out of her garage

about 9, between 9 o’ clock, that he will have

— he told me he’ll have the garage cracked

opened, . . . because he the only one wth

access to the house. He said he'll be out of

t own. He said he'll be out of town when it

happens, but he want her shot and want truck

taken t o sout heast or anywhere, bl own up, set
on fire.

On anot her occasion, Pantazes brought a |arge anount of
noney to their neeting.
[ Young]: | got in the truck with him and he
had a box, a multi color box with two knots
of nmoney init. . . . And he said you think
|’ m joking, look. | told you |I got to get
this done very fast. | said sweetheart, |
can't find him Ilike that.
Q You can’t find K?
Al K
Young testified that a box that the police found at
Pant azes’ hone, and which was introduced into evidence, |ooked
li ke the one that held the noney. She also explained that at the
ti me Pantazes showed her the box, he said: “lI have to get rid of

this noney before ny son finds it and spends it, ny son and ny
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wife find it and spend it.”

Young recounted that the | ast tinme she net with Pantazes was
sonetinme in March 2000. On March 30, 2000, Young heard about
Ms. Pantazes’ mnurder on television, and contacted the police.

[ T he news was about to come on and the | ady
said, one of the anchors said a woman was
murdered in an Upper Marlboro honme, in the
garage, and | said, oh, ny God, he done found
sonebody to kill that woman, and | said - |
woke my little brother up. | said little
Bobby, get up. This is the same plan this
man told nme about, a wonman being killed in a
garage. | said watch if she say a truck is
m ssing. Indeed they said a truck is m ssing.
. . . | waited until 10 o’clock that night,
about 10, about 10:15, 10:30 that night,
because the [police officer] was comnginto
work. | think he was comng in, and | said I
know about that murder plot that happened in
Upper WMarl boro.

She identified Pantazes as a “big, heavy set, | ooked |ike a
Puerto Rican man, Spanish man. He got a big belly, always wear
jeans and striped shirt, checkered shirt and got a nustache,
al ways snmoke cigars.” Young was taken to the police station,
where she gave a statenent and identified Pantazes from a group
of photographs. She testified that although she did not ask for
noney from the police, later she was given $1,000 from Crine
Sol vers.

On cross-exam nation, Young acknow edged a prior conviction
for theft and for prostitution. She also acknow edged that she

“l ove[d] noney,” and had been paid by the police several tinmes
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during the period she was giving statenments and cooperating with
them ® Police assisted in getting her the $1,000 from Crine
Sol vers.

The State of fered additi onal corroborative evidence. Police
testified that the garage at the Pantazes hone showed no si gns of
forced entry, corroborating Chanmbers’ testinony that Pantazes | et
her into the garage. Two weeks after the nurder, Young, under
police supervision, made a tape-recorded telephone call to
Pant azes at his office. During the call, Young accused Pantazes
of the nurder and referred to the yellow sheet of paper that
Pant azes had given her with directions to his house and the code
to open his garage. In this taped conversation, Pantazes
insisted that he did not know Young. Nonethel ess, Pantazes told
Young he would “pay for sonme information.” When Young asked
Pant azes to nmeet her at Paul’s Liquor Store, Pantazes repeatedly
claimed that he did not know where Paul’s was |ocated. Yet an
enpl oyee at Paul s identified a photograph of Pantazes as that of
a mn who regularly canme to Paul’s in a green Suburban.
According to the enployee, during the early part of the year,

Pant azes woul d sit in his Suburban outside Paul’ s “every night to

3The police paid her $300 after she nmade her first
statenment. She received an additional $150 on April 11; $110 on
April 27; and $40 on Septenber 20. The police also paid for a
phone at her apartnent, and tried to help her find an apartnent
when she was evi ct ed.
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every other night.” Sonetimes Pantazes would cone into Paul’s
and purchase soda and chi ps.

Shortly after the nonitored tel ephone call, Pantazes net
Young at Paul’s Liquor. During their conversation, which was
al so recorded, he remarked that he felt as if he were under
surveill ance. He still mintained that he did not know Young,
but paid her $1,300 for information. Young deni ed giving any
information to Pantazes, and Pantazes did not pass on any
information from Young to the police.

Tel ephone records showed that between Decenmber and March,
Pant azes made thirty-one calls to Young’' s tel ephone nunber. When
police searched Pantazes’ bail bond office on My 23, they
| ocated a piece of paper with Young’s phone nunmber on it under
the blotter on Pantazes’ desk. In addition, telephone records
showed that between January and March, Pantazes nade fourteen
calls to Chanmbers. Chanmbers’ cousin, who lived w th Chanbers,

recalled that a man identifying hinself as “Steve,” a “white guy”
with a high-pitched voice, made about a “half dozen” calls asking
for Chanbers. When Chanbers’ cousin produced “Steve’'s” phone
nunmber, which she had witten on a sheet of paper, it turned out
to be Pantazes’ cell phone nunber. Another relative confirmed

t hat t he sanme person call ed for Chanmbers several tines, including

twice on the relative's birthday.
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On the date of the nurder, Pantazes talked to the police,
and provided themwth a detailed recitation of his whereabouts
t hroughout the day. Although Pantazes claimed to have done work
on a federally-owned property in M. Laurel early that norning,
he had not signed a visitor’s list for the property, as was
requi red by the federal governnment. The State also introduced
evi dence regardi ng the distances and driving time fromthe stops
Pant azes claimed that he made that norning, and argued that
Pant azes had sufficient tinme (40 m nutes) to pick up Chanmbers and
drive her to his home, even if he did go to the M. Laure
property. The State al so i ntroduced Pantazes’ recorded st at enment
that a few people knew the code to the garage, and established
that there was no evidence of a forced entry into the Pantazes’
gar age.

Regardi ng notive, the State introduced a letter witten by
the Pantazes’ son indicating that there had been sone nmarita
di scord. He testified that he left the letter in his father’s
truck sonmetinme in Septenmber 1999. His nmother had called him at
coll ege, and during their conversation, revealed that she had
argued wi th Pantazes. The letter indicated that the di sagreenent
had been serious.

My entire life | have | ooked up to you.
: | honestly don’t know what to say right
now. | have never been so hurt as | am When

| talked to Mom this norning and heard her
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cry | didn't care who was at fault, | just
wanted to get this settled.

Driving hone | didn't think at all. . .

but when I got home | realized ny world had

crashed down. . . . | always thought our

famly was unbreakable . . . . | amproud to

call you dad but upset because it seens as
t hough you forgot where your hone is.

Tel ephone records al so established that a ten-second phone
call was made from the victims cell phone to Pantazes’ cell
phone at 9:40 on the nmorning of the nurder. Al t hough defense
counsel argued that this phone call m ght have been placed by
Ms. Pantazes in a cry for help, the State introduced tel ephone
conpany records to show that it was nore likely placed from a
| ocati on near Washington, not fromthe Pantazes house.

A coll ege student who lived near the K Street townhouse
corroborated Chanbers’ testinmony that she and Pantazes went to
t he townhouse to have sex. The student renmenbered that, on two
or three occasions in “about March,” he saw two people entering
a vacant townhouse on K Street. The man was heavy set, white,
and drove a “big green Suburban,” and the woman was 5 7",
“di soriented, her clothes was torn. She | ooked like a crack
head.” The State showed that Pantazes had access to a house in
t hat bl ock, and that the interior of that house matched Chambers’

description of the K Street house where Pantazes took her.

The defense presented nunmerous w tnesses, including Ms.
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Pantazes’ nmother and sister, who stated that Pantazes’
relationship with his wife was very happy. |In response to the
State’s evidence of phone calls to Chanbers, the defense offered
the testinony of James Verapapa, a bondsman who shared offices
with M. and Ms. Pantazes, and joint ventured with themon | arge
bonds. Verapapa explained that a “junper” was a person for whom
t hey posted a bond, but who failed to appear in court at the
appointed tinme. If this occurred, the bondsman would forfeit the
bond amount, unl ess he could | ocate and bring the person to court
within a set tinme period. Ver apapa reported that when naking
calls to locate a junper, he and Pantazes would usually use a
fal se nane.

The defense suggested to the jury that Pantazes nmade the
calls to Chanbers and Young, and falsely identified hinmself as
“Steve” because he was trying to obtain information about a
j unper. During the tinme period of Pantazes’ calls to Chanbers
and Young, Pantazes and Verapapa were |ooking for a junper, an
exotic dancer who was reported to be working in New Jersey or
Phi | adel phi a. Ver apapa testified that although there was no
evi dence that the junper was living or working |ocally, both of
t he Pantazes and he did make sone local calls to | ook for her.
He acknow edged, however, that when he testified before the grand

jury, he said that Ms. Pantazes was doing the “office work” on

15



t hat junper, that Pantazes was not working the case, and that in
fact the F.B.1. told them “not to work the case” because that
person was the subject of a federal investigation.

In an effort to create reasonabl e doubt, the defense also
chal l enged the State's tine |ine of Pantazes’ novenents on the
norning of the nurder. In addition, it presented a w tness who
saw Young and Chanbers together the summer before the nmurder, in
an effort to suggest that Young and Chanbers may have framed
Pant azes.

DI SCUSSI ON

“The results of a lie detector test, as well as the fact of

taki ng such a test, are not adm ssible.” Guesfeird v. State, 300

Md. 653, 658 (1984). There is good reason for the exclusion of
lie detector or polygraph evidence.

The reliability of such tests has not been
established to our satisfaction, and we have
consistently refused to permt evidence with
regard to them |In our system of crimnal
justice, the trier of fact is the lie
detector, and we have been steadfast in
di sall owi ng that function to be usurped by a
process we have not found to be trustworthy.
Mention at a crimnal trial of the results
of a polygraph test, or the taking of the

test, or the willingness or unwillingness to
take the test, raises the specter of
reversal. In crimnal prosecutions, the
pol ygraph test is a pariah; "polygraph” is a
dirty word.

Hawki ns v. State, 326 Md. 270, 275 (1992) (citations omtted).
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See generally Mchelle M Gee, Annotation, Propriety and
Prejudicial Effect of Inform ng Jury that Wtness in Crim na

Prosecution Has Taken Pol ygraph Test, 15 A.L.R 4th 824 (2001).

M dway t hr ough her cross-exam nati on, Young was asked: “You
had tal ked to a nunber of police officers during that night and
early nmorning hours and into the afternoon.” Young responded,
“Yes. | kept falling asleep, because | had to take a lie
detector test and all that.”

After Young' s testinony on cross-exam nation, redirect, and
re-cross, defense counsel asked to approach the bench. Not i ng
that Young had “said she was given a lie detector,” defense
counsel asserted that he had “received nothing in discovery”
about the lie detector test. The prosecutor replied that he was
not “aware of that” but would find out during the noon recess.

After the State |l ocated and for the first tine gave defense
counsel the results of a voice stress anal ysis, % def ense counsel
nmoved for a mstrial, arguing that the testinony was prejudici al

because “the npbst inportant facts of +this case are the

“The State asserted, and defense agreed, that the State had
not acted in bad faith in neglecting to disclose the voice
stress test. The prosecutor explained that the officer who
perfornmed the test put it inhis file, and “it just really never
made it into the main case file. | apologize for that[.]”
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credibility of Jernmel Chanbers and Kim Young.” The defense
enphasi zed that had the State provided the information about the
|ie detector test in discovery, the lie detector testinony coul d
have been prevented through a notion in |imne and appropriate
instructions to counsel and to the wtness. Def ense counsel
also pointed out that if he had received the |ie detector
information in discovery, he could have *cross-exam ned around
it.”

The prosecutor admtted that the State had failed to furnish
the discovery. Nonetheless, he argued, the nondisclosure did
not justify a new trial.

Al t hough defense counsel insisted that a new trial was the
only just renmedy, the trial court denied the mstrial. Instead,
at the close of the evidence, the court gave a curative

instruction.® Defense counsel objected to the instruction, and

The Court instructed the jury that

anot her prosecution wtness during cross-
exam nation by the defense blurted out a
claim that the wtness had taken a lie
detector test. There is no machine that
exists that can reliably determne if a
person has told or is telling the truth, and
we don’t let that kind of evidence in these
cases. And in this case you' re instructed
that the witness never took a test on any
matter relevant to the witnesses’ s testinony
in this case. So you are not to infer that
that witness was truthful sinply because

(continued...)
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nmoved again for a mstrial
On appeal, Pantazes argues that if “the lie detector test

had been di scl osed, both the defense strategy and the results of

the trial would have been different, i.e. the jury would never
have been exposed to Young’s prejudicial, inadmssible lie
detector testinmony.” He contends that his conviction nmust be

reversed because the discovery violation tainted both his trial
strategy and the case that was put before the jury.

Pant azes offers three rationales for reversal. First, he
conplains that the State’s failure to produce information about
the voice stress analysis in discovery, in violation of Mi. Rule
4-263(b)(4), prejudiced Pantazes because it prevented the
defense fromtaking steps to ensure that the jury did not |earn
t hat Young had taken a lie detector test. Second, he contends
that the lie detector testinmony so prejudiced the jury that no
curative instruction could correct it. Third, he clains that
even if the remark could have been renmedied by a curative
instruction, the trial court’s instruction in this case only
“conmpounded the problem”

We do not foll ow Pantazes’ approach of resolving this case

by conducting three separate, conpartnentalized exam nations of

(...continued)
that witness took a |lie detector test.
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the discovery violation, the lie detector remark, and the
curative instruction, using three different standards of revi ew.
The record here establishes that the State’s failure to provide
the defense with Young's |lie detector test information prevented
t he defense fromfiling amotionin linmne in order to avert any
mention of a lie detector test in front of the jury. 1In these
circunstances — when the discovery violation directly leads to
i nadm ssible testinony about a |lie detector test — the taint
fromthe discovery violation cannot be “detached” fromthe lie
detector remark, because the harm caused by the discovery
violation was the remark itself.

Nor do we accept the State’s contention that we should
resolve this case by applying the usual standard of review that

governs the determ nation of whether a |lie detector remark “so
prejudi ced the defendant that it deprived himof a fair trial.”
Guesfeird, 300 Md. at 659. For the reasons set forth bel ow, we
conclude the appropriate standard for our review of a discovery

violation resulting in inadm ssible lie detector testinony is

the “harnml ess error” standard.?®

Pant azes’ notion for a mstrial was not made as a direct
objection to the adm ssion of Young's l|lie detector testinony
under MJ. Rule 4-323(a), which requires that the objection
“shall be nade at the tine the evidence is offered or as soon
thereafter as the grounds for the objection become apparent.”

(continued...)
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Al though this case presents a closer question than the
Maryl and precedent that guides our review, ultimtely we cannot
say beyond a reasonable doubt that the “double-barreled
prejudice” resulting from the discovery violation and the lie
detector remark did not affect the guilty verdict in this case.
As we explain below, that conclusion requires us to vacate the
conviction, and remand for a new tri al

l.
The Standard OF Review For A Discovery Violation Resulting
In A Lie Detector Remark Is “Harm ess Error”
Maryl and Rule 4-263(b)(4) defines the State’'s discovery

obligations in crimnal prosecutions. It requires that upon the

request of the defendant, the State shall produce “the results

(...continued)

| nstead, the notion was a request for relief under Md. Rule 4-
263(i), which provides that “if at any time during the
proceedi ngs the court finds that a party has failed to conply
with this [discovery] Rule . . . , the court nmay order that
party to permt the discovery of the matters not previously
disclosed, . . . grant a mstrial, or enter any other order
appropriate under the circunstances.” Under Ml. Rule 4-323(c),
whi ch governs objections to rulings on matters other than the
adm ssi on of evidence, “[f]or purposes of review. . . on appeal

. , 1t is sufficient that a party, at the tine the ruling or
order is made or sought, makes known to the court the action
that the party desires the court to take or the objection to the

action of the court.” Here, Pantazes noved for a m strial based
on the discovery violation and its resulting prejudice, then
objected to the trial court’s denial of a mstrial. In these

circunst ances, Pantazes adequately preserved for appellate
review the question of whether the trial court should have
granted a mstrial. Moreover, the State has not argued any
wai ver by Pant azes.
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of any . . . scientific test[.]” A lie detector test is a
scientific test that nust be produced under this rule. See
Patrick v. State, 329 M. 24, 35-36 (1992). There is no
di stinction, for purposes of discovery, between scientific tests
adm ni stered to witnesses or to the accused. See id. Nor does
the rule condition the discovery of scientific tests upon their
adm ssibility as evidence, or upon a showi ng that the results of
the tests are material to the preparation of the defense and
intended for use by the State. See id. at 35. Even an
unintentional failure to provide discoverable lie detector
information may constitute a discovery violation. See WIIlians
v. State, 364 Md. 160, 177 (2001).

When a discovery violation occurs, “[u]pon an independent
review of the record, we nust be able to declare, beyond a
reasonabl e doubt, that the [violation] in no way influenced the
verdict . . . .” |d. at 179. The State bears that heavy burden
of proof. See id. In WIllians, the Court of Appeals recently
applied this “harm ess error” standard of appellate review in

hol di ng that a di scovery violation resulting in the adm ssion of

harnmful i1dentification testinony required a mstrial. See id.
at 180-81. In doing so, the Court enphasized the policy
reasons for mandatory disclosure in crimnal cases. The

di scovery rules “are not nmere guides but are ‘precise rubrics’
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to be strictly followed.” 1d. at 171. The “mmjor objectives”
of mandatory di sclosure are “to assist defendants in preparing
their defense and to protect them from unfair surprise” at
trial. 1d. at 172. Specifically, the mandatory disclosure rule
“facilitate[s] . . . effective cross-exam nation” and all ows the
def ense to determ ne “whet her certain notions can be filed prior
totrial” in order to “protect [the defendant] fromsurprise” at
trial. 1d. at 172, 174.

Using the nost stringent standard of appellate review to
exam ne the prejudicial effect of a discovery violation pronotes
these objectives and prevents the State from being “the
reci pi ent of the unquestionable windfall that resulted fromits

own clear violation of the discovery rules.” ld. at 176.

Accordingly, we reviewthe prejudice resulting froma discovery

violation on a harml ess error standard. See WIllianms, 364 M.

at 179.

[When an appellant, in a crimnal case,
establ i shes error, unless a review ng court,
upon its own independent review of the
record, is able to declare a belief, beyond
a reasonabl e doubt, that the error in no way
i nfluenced the verdict, such error cannot be
deemed “harm ess” and a reversal is
mandat ed. Such review ng court nust thus be
satisfied that there is no reasonable
possibility that the evidence conpl ai ned of
— whet her erroneously admtted or excluded —
may have contributed to the rendition of the
guilty verdict.
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Dorsey v. State, 276 Md. 638, 659 (1976).

In contrast, when a witness nakes a |ie detector remark to
the jury, “the question is whether the reference to taking a lie
detector test by the . . . witness so clearly prejudiced the
appellant that a notion for mstrial should have been granted.”
Guesfeird, 300 M. at 658. We give deference to the trial
court’s assessnment of the prejudicial effect that alie detector
remark had on the jury, because that court is in a better
position to evaluate its inpact on the jury in the context of
the witness’ entire testinony and the trial as a whole. See,
e.g., Hawkins, 326 M. at 278 (“The fundanmental rationale in
| eaving the matter of prejudice vel non to the sound discretion
of the trial judge is that the judge is in the best position to
eval uate it”).

In Guesfeird v. State, 300 mMd. 653 (1984), the sem nal case
addressing prejudice resulting fromlie detector testinony to a
jury, the Court of Appeals directed courts to consider a nunber
of factors in assessing such prejudice.

I n determ ni ng whet her evidence of alie
detector test was so prejudicial that it
denied the defendant a fair trial, courts
have | ooked at many factors. The factors
that had been considered include: whether
the reference to a lie detector was repeated

or whether it was a single, i sol at ed
st at ement ; whet her t he ref erence was
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solicited by counsel, or was an inadvertent
and unresponsive statenent; whether the
witness making the reference is the
principal wtness upon whom the entire
prosecution depends; whether credibility is
a crucial issue; whether a great deal of
ot her evidence exists; and, whether an
inference as to the result of the test can
be drawn.

ld. at 659.

W think it is correct to say that in both discovery
violation and lie detector cases, courts mnust exam ne the
prejudicial effect of the i nperm ssible conduct in question. In
assessing the prejudicial effect of a discovery violation,
however, the term “prejudice” is tied to the stricter harnl ess
error standard, and requires a showi ng that beyond a reasonabl e
doubt, the defendant suffered no harmfromthe violation. See
WIlliams, 364 M. at 179. In contrast, when we assess the
prejudicial effect of a “straight” lie detector remark, the term
“prejudice” is neasured by the nore deferential standard.

Thi s case, however, involves both a discovery violation and
a related lie detector remark. We are reviewing the trial
court’s decision to renedy a discovery violation that resulted
inalie detector blurt with a curative instruction to the jury,
rather than a mstrial. The Ilink between the discovery
violation and the lie detector testinmony in this case raises a

guestion about the appropriate standard of review. Although a
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lie detector blurt in front of the jury nmay be an antici pated
consequence of the State's failure to disclose the fact and
results of a witness’s lie detector test, we found no Maryl and
case addressing these circunmstances. Cf. Patrick, 329 M. at
36-37 (discovery violation regarding lie detector information
t hat was not presented to the jury).

Applying Wllianms in this newcontext, we conclude that the
appropriate standard of reviewis the nore stringent “harm ess
error” standard. A lesser standard would reward the State with
an i nappropriate “windfall” fromits violation of the discovery
rules — i.e., having the inadm ssible lie detector testinony
eval uated under a less stringent standard of appellate review.
See Wllianms, 364 Ml. at 176. WIllianms teaches that we nust
assess the effect of the lie detector testinony under a harm ess
error standard, because doing so pronotes the policy and purpose
of the mandatory disclosure — “to assist the defendant in
preparing his defense and prevent unfair surprise at trial.”
ld. at 178 (enphasis in original).

I n adopting this standard of review, we recognize that in
cases i nvol ving di scovery violations and |ie detector testinony,
t he Court of Appeal s has used | anguage suggesti ng that appellate
review of the denial of a mstrial should focus on the trial

court’s exercise of its discretion to fashion a renedy. 1In the
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context of discovery violations, the WIIlians Court recently
stated t hat

the remedy . . . for a violation of the

di scovery rule is, in the first instance,

within the sound discretion of the trial

j udge. The exercise of that discretion

i ncludes evaluating whether a discovery

viol ation has caused prejudice. Generally,

unless we find that the |ower court abused

its discretion, we will not reverse.
WIlliams, 364 Ml. at 178 (citations omtted) (but review ng a
police officer’s surprise identification testinony at trial,
whi ch was not disclosed in discovery, under a harnl ess error
st andard). We acknowl edge that this |anguage raises sone
uncertai nty about the appropriate standard of review. For the
reasons we expl ai ned above, we have resolved this uncertainty in
Pant azes’ favor, by applying the harm ess error standard of
review. ’

We turn now to the mechanics of that review. To detern ne

whet her there is a reasonable possibility that the jury’s

verdict was influenced by the inadm ssible testinony, we are

required to exam ne all of the evidence in the case. The Court

These standards mi ght be reconciled by viewing the court’s
di scretion as substantially limted by the circunmstances. I n
other words, when the State’'s discovery violation causes
i nadm ssi bl e evidence to be placed before the jury, it would be
an abuse of discretion to deny a mistrial unless the State can
show beyond a reasonabl e doubt that the evidence could not have
influenced the guilty verdict.
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of Appeals, in conducting harnl ess error analysis, consistently
has assessed the inpact that the disputed evidence reasonably

coul d be expected to have had on the jury. See Brown v. State,
364 Md. 37, 41-42 (2001); Ware v. State, 360 M. 650, 679-80
(2000); Jensen v. State, 355 Md. 692, 709-717 (1999).

We conduct this assessnent based on our independent review
of the record. See WIllianms, 364 Md. at 179. In doing so, we
shal | consider the sane factors that are rel evant to determ ning
whether a lie detector remark unduly prejudiced the defendant.
See CGuesfeird, 300 mMd. at 659. We find these factors equally
relevant to the harm ess error review of a discovery violation
resulting in lie detector testinony. There is an inportant
di fference, however, in how we evaluate evidence relevant to
these factors. W nust assess that evidence and those factors
through the lens of the harm ess error standard rather the
prejudi ce standard governing a “straight” |lie detector case. In
ot her words, rather than requiring the party challenging the
trial court’s mstrial ruling to establish why we should not
accept the trial court’s assessnent of the prejudicial effect of
the lie detector remark, we shall require the State to establish
that the lie detector remark could not have influenced the
guilty verdict. The increased burden on the State is a

consequence of its discovery violation. See WIIlianms, 364 M.
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at 176.
1.
Young' s Lie Detector Testinony To The Jury Was Not
Har m ess Beyond A Reasonabl e Doubt
A.
The State’s Failure To Disclose
Lie Detector Information In Violation O
The Di scovery Rules Does Not Require Reversal Per Se

Pantazes, citing Ml. Rule 4-263(b)(4), Patrick, and other

cases, argues that when “a discovery violation causes prejudice
to the defense, even if the violation is unintentional, reversal
is required.” He contends that the discovery violation,
separate and apart fromthe effect the jury' s exposure to the
lie detector testinmony nmay have had on the verdict, is alone

sufficient to warrant reversal. He points out that in Patrick

the Court of Appeals vacated the defendant’s conviction, even
t hough the jury heard no testinony about the |ie detector test.

ld. at 37. Urging us to adopt a new “per se” rule, he asks us
to hold “that where, as here, the State withholds a |lie detector
test, and that discovery violation |leads to the jury’' s exposure
to prejudicial lie detector testinmony, reversal is required as
a matter of law”

Because settled | aw establi shes that prejudi ce nust be shown

in order to warrant reversal for either a discovery violation or

an i nproper reference to a lie detector, we decline to adopt the
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per se rule that Pantazes advocates. See WIlians, 364 M. at

178-79 (prejudice required to justify reversal for discovery
violation); Patrick, 329 M. at 36 (prejudice required to
justify reversal for discovery violation, even when the
violation related to |lie detector results); CGuesfeird, 300 M.
at 659 (reference to lie detector test nust be prejudicial in
order to justify reversal). | nstead, we must exam ne whet her
Young’s lie detector remark mandated a mistrial.® W consider
that more difficult question next.
B

The Trial Court Erred In Denying A Mstrial Because Young's
Lie Detector Remark May Have | nfluenced The Guilty Verdi ct

8As part of this argunent, Pantazes also clains a violation
of his federal due process rights under Brady v. Maryland, 373
UsS 83 83 S C. 1194 (1963). W find no nerit in this
contention. The Brady Court held that “the suppression by the
prosecution of evidence favorable to an accused upon request
vi ol ates due process where the evidence is material either to
guilt or punishment[.]” 1d., 373 U S. at 87, 83 S. Ct. at 1196-
97. “The holding in Brady v. Maryland requires disclosure .
. of evidence that is favorable to the accused . . . .” United
States v. Bagley, 473 U S. 667, 674, 105 S. Ct. 3375, 3379
(1985). In this case, there was no “evidence favorable to the
accused,” because there was no suggestion that Young failed the
voi ce stress analysis. Instead, the record indicates that the
of fi cer who conducted the anal ysis concl uded that Young was not
deceptive. Moreover, the failure to disclose this |ie detector
information was not a Brady violation because that information
was di sclosed during trial. See, e.g., Jones v. State, 132 M.
App. 657, 674-75, <cert. denied, 360 M. 487 (2000)(Brady
vi ol ati ons and di scovery violations are distinct in that Brady
deals with “*withholding fromthe know edge of the jury, right
t hrough the close of the trial, excul patory evidence . . . , not
the tactical surprise of opposing counsel””) (citation omtted).
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Uging that we nust find that the trial court erred in
denying a mstrial, Pantazes relies heavily on the Court of
Appeal s’ decision in Guesfeird v. State, 300 Md. 653 (1984). In
that case, the Court of Appeals held that the defendant in a
child sexual abuse case was so prejudiced by the conpl aining
witness’s inadvertent reference to taking a lie detector test
that the trial court commtted reversible error in denying the
defendant’s nmotion for a mstrial. See id. at 666-67. The
conplaining witness, Tina, testified that her nother’s live-in
boyfriend had sexual |y abused her. During her testinony, Tina
volunteered that she took a lie detector test, and defense
counsel noved for a mstrial on the ground that the jury would
infer that the witness had passed the test. “The trial judge
gave a cautionary instruction to the jury to disregard any
evidence of a lie detector test.” 1d. at 657.

The Court of Appeals reversed Guesfeird s conviction,
because Tina's lie detector testinony was “so prejudicial that
it denied the defendant a fair trial.” Id. at 659. I n doi ng
so, the Court set forth factors to consider when eval uating
prejudice fromthe adm ssion of evidence of a lie detector test.
See id. Applying these factors, the Court explained why Tina's
lie detector remark warranted a m stri al

Tina [who testified she was sexually
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abused by her nother’s live-in boyfriend]
was the only wtness for the state to
testify to the crinmes alleged. Undoubtedly,
if she was believed, her testinony was
sufficient to support a conviction. As the
trial devel oped, however, it becane clear
that the crucial question was whether Tina
was to be believed.

Tina' s testinmony was contradicted by all

t he ot her W t nesses who testified.
Appel | ant testified and expressly
contradi cted Tina, denying any sexual
nm sconduct . Appel lant further testified

that he was suffering from an autonobile
acci dent and was on crutches at the tinme of
Tina’s allegations and he therefore had

difficulty noving about. Further, Tina's
brother. . . . testified that Tina had nmade
approximately ten other simlar accusations
agai nst several other men. . . . [including]
anot her man Tina's nother had |ived with for
sever al years. . : . Tina' s brother

suggested that the recent accusations were
notivated by Tina's desire to obtain a
change in custody because she was unhappy
about performng her assigned household
chores.

ld. at 657.

The Court al so exam ned cases from other jurisdictions in
which lie detector testinony justified a mstrial because the
blurting witness’s credibility was so crucial to the outcone.
“In [Maine] v. Edwards, 412 A 2d 983 (Me. 1980), the court
reversed a conviction for gross sexual nm sconduct. On direct
exam nation, the conplaining wtness made an inadvertent
reference to the fact that she had taken a lie detector test.”

Guesfeird, 300 Md. at 659-60. The Guesfeird Court quoted the
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Mai ne court as saying that it was not “‘necessary to require a
mstrial to be automatic upon any nention of a polygraph
exam nation by a witness.’” Id. at 660. It attributed the Mine
court’s reversal to the “credibility of the conplaining witness
[being] a crucial 1issue,” enphasizing that “[s]he was the
princi pal prosecution w tness, whose uncorroborated testinony
provided the only basis on which the jury could find the
def endant guilty.” 1Id.

Guesfeird al so di scussed M chi gan v. Yatooma, 271 N. W 2d 184
(Mch. App. 1978), another case cited by Pantazes, in which one
of the two witnesses agai nst the defendant stated that one of
the ternms of his plea agreenent with the state was that he pass
a lie detector test. The Guesfeird Court pointed out that in
Yat oomn, the M chigan court “reversed the conviction because the

crucial issue of the trial was the credibility of the wi tnesses
versus that of the defendant.” Guesfeird, 300 Md. at 660.

The Court of Appeals concluded that Tina s uncorroborated
testimony was the only thing standing between Guesfeird and
acquittal.

[ T he sol e prosecution witness on which the
alleged crinmes were based was Tina. Her
uncorroborated testinony conflicted directly
with the testinmony of the defendant and all
the other wtnesses. In this case,

credibility was the crucial issue for the
jury. Tina, who stated that she had taken a
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lie detector test, was the principal

w tness, and the sole prosecution wtness

whose testinony supported the charges. The

unavoi dable inference for the jury to make

is that if she took the test, she passed and

was telling the truth at trial; otherw se,

t he prosecuti on woul d not have gone forward

with her as the only witness. We believe

sone, if not all, of the jurors m ght well

have turned to this i nadm ssi bl e evi dence as

the deciding factor in determ ning whom to

bel i eve.
ld. at 667.

Pantazes argues that “[t]here can be no principled

di stinction” between Guesfeird and this case. W disagree. The
pronounced di fference between Guesfeird and the present case is
that in Guesfeird, the prosecuting witness who made the lie

detector remark provided the only evidence supporting the sexual
assault charge against the defendant. Here, the w tness who
made the |ie detector remark was not the sol e source of evidence
agai nst Pant azes. | nstead, Young’s role in the trial was to
corroborate Chanbers’ testinony about Pantazes’ nurder plans,
and to link him to damagi ng tangi ble evidence that further
corroborated the story the jury already had heard from Chanbers.
Al t hough we agree with Pantazes that Young played an inportant
role in the State’s case, we cannot say that the State’'s case
agai nst Pantazes rose and fell solely on her credibility.

Pant azes also relies on Kosnas v. State, 316 MJ. 587, 589
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(1989), in which the Court of Appeals reversed the conviction of
the defendant for nmurdering his wfe, because a private
detective testified that the defendant had refused to take alie

det ect or exam nati on. Kosmas and his wife, Maria, devel oped

marital problens about the tinme that Maria began to work outside
t he honme. Suspicious that she was having an affair with one of
her enpl oyers, Kosmas hired Edward Mattson, a private detective
and retired police sergeant, to conduct surveill ance. I n
February 1985, Mattson found Maria in a nmotel room with the
suspect ed paranour. On Decenmber 20, 1985, Maria’ s body was
found, strangled to death, in her autonobile in the parking |ot
of an apartnment conplex two-tenths of a mle from the Kosmas
home.

At trial, the ol dest of the Kosmas children “testified that
his father was verbally and physically abusive to his nother,
had . . . held a gun to her head, and had threatened to kill her
if she left the famly.” 1d. at 590. He also testified that
“his father had confided in himthat he entered into a contract
with Mattson to have Maria killed.” | d. Kosmas, a retired
school teacher who enjoyed an excellent reputation in his
community, testified that he had not threatened, abused, killed,
or contracted to kill his wife. See id. at 590-91.

Mattson testified that he found Maria’'s body, after Maria's

35



not her retained himto help | ook for Maria because she had been
m ssing from her honme for three days. See id. at 591. Mattson
related that, after finding Maria, he went to Kosmas’ hone,
where he found Kosmas being interviewed by police detectives.
Mattson testified that after the police interview was finished,
he talked to Kosmas, and asked him “Wuld you take a lie
detector?” and that Kosmas had said no. See id. at 592. \When
t he defense requested a mstrial as a result of this testinony,
the trial court declined, and sua sponte instructed the jury
that it should “ignore any remark about a lie detector test.”
See id. Following his conviction for second degree nurder
Kosmas appeal ed, asserting that he was prejudiced by Mattson’s
testimony about his refusal to take a |lie detector test.

The Court of Appeals applied the Guesfeird factors, noting
that it suspected Mattson’s blurt to be intentional. See id. at
596. Foll owi ng Guesfeird, it concluded that the nore inportant
factor was whet her Kosmas’ credibility was a crucial issue.

More inportant . . . are the questions
of whether credibility of the defendant was
a crucial issue in the case, and whether the
strength of the State’s case was otherw se

such that the prejudice resulting from the
i nproper adm ssion of the evidence may be

considered insubstantial. On the first
issue, it is clear that the defendant’s
credibility was critical to the success of
his case. Much of the strength of the

State’s circunstantial evidence depended
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upon the jury believing that the defendant
had repeatedly threatened and abused his
w fe, and had attenpted to contract for her
murder. The defendant adamantly deni ed the
truth of those allegations. I nform ng the
jury that the defendant had refused to take
a lie detector test cut to the heart of the
def ense.

ld. at 596-97. The Court concluded that the prejudice from
informng the jury that the defendant refused a |ie detector
test was pervasive.

“In [circunstanti al evi dence cases]

particularly, to tell a jury of laynmen at

the very outset of the trial that defendant

refused a nunber of tinmes to take a lie

detector test was to create a probable aura

of prejudice which would perneate the

proceeding to the very end.”
ld. at 597 (quoting New Jersey v. Driver, 183 A 2d 655, 658
(N.J. 1962)). The Kosmas Court reversed because it concl uded
that “the damage in the form of prejudice to the defendant
transcended the curative effect of the instruction[.]” 1d. at
594.

The npst obvious difference between Kosmas and the instant
case is that in Kosmas, the lie detector reference involved the
def endant, not a witness. To say that the defendant refused a
lie detector test is close to saying that he was consci ous of

his guilt, and fearful that his consciousness of guilt would

show up on the test results. It is nore powerful than saying
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that a witness took a lie detector test, because it provides a
glinpse into the defendant’s state of mnd. It is unfair to the
def endant because the inperfections of the test may, indeed
provide him with reasons to decline to take it, aside from
consci ousness of guilt.

I n Kosmas, the Court of Appeals held that the inadm ssible
lie detector testinony “cut to the heart of the defense” because
t he def endant testified and “adamantly deni ed the truth of those
al |l egations.” ld. at 597. W think the same “aura of
prejudi ce” would perneate a case like this one, in which the
def endant chose to remain silent. We are not persuaded,
however, that the same “aura of prejudice” existed under these
ci rcunst ances when Young nentioned that she took a |lie detector

test. Young’'s blurt said nothing about Pantazes’ state of nind.

A second nmmj or difference between Kosmas and this case is
that in Kosmas, the State’'s case |acked both the direct

testimony of an acconplice and the tangi ble evidence that the
State presented in the instant case. Applying the Guesfeird
factors, the Kosmas court characterized the State's case as
entirely circunmstanti al.

Overall, it is fair to say that if [the son]

and Mattson are believed, the State has a
strong circunstantial evidence case, but
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even then it is not overwhel m ng. I f the

defendant is believed in those areas in

which his testinony conflicts with that of

[the son] and Mattson, the State’'s case is

very weak. Again, then, it is apparent that

the issue of the defendant’s credibility is

a central and crucial factor in this case .
ld. at 598. Here, the State’s case was not just circunstanti al .
The State presented the shooter, Chanmbers, who testified that
Pant azes hired her to nmurder his wife, and hel ped her do it.

Al t hough we have distinguished the cases cited by the
defense, we find the State’'s cases to be equally inapposite.
The State cites several Maryland cases involving lie detectors.
See Lusby v. State, 217 M. 191 (1958); Hawkins, 326 M. 270;
Kelly v. State, 16 Md. App. 533, aff’d on other grounds, 270 M.
139 (1973). We agree with Pantazes that none of these cases is
particularly instructive for the present case. Lusby was
criticized in Guesfeird for not analyzing the Guesfeird factors,
and because it relied on a “no |onger persuasive’” Ohio case.
Guesfeird, 330 wl. at 665. Kelly, also decided before
Guesfeird, includes no analysis of the Guesfeird factors. See
Kelly, 16 Md. App. at 542-44. In Hawkins, two police w tnesses
referred to a “polygraph suite,” but did not suggest that any

w tness took a polygraph. Hawkins, 326 Ml. at 278-79.

We have not been directed to any case involving a di scovery
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violation that resulted in lie detector testinony to the jury by
an inportant State w tness. Al t hough Patrick addressed the
State’s failure to disclose the results of a lie detector test
on one of its inportant witnesses, the results of that test were
hel pful to the defense and were never presented to the jury.
See Patrick, 329 Md. at 29.

I n the absence of precedent addressing the “doubl e-barrel ed
prejudice” present in this case, we conclude that we nmust apply
a two-pronged analysis in order to determ ne whether a m stri al
was required. We consider the effect of the |ie detector renmark
(1) inlight of the Guesfeird factors, in order to (2) determ ne
whet her we can say that there is no reasonable possibility that
the lie detector remark may have contri buted to the rendition of
the guilty verdict. See Dorsey, 276 M. at 678.

Al t hough t he Guesfeird factors “are not exclusive and do not
t hensel ves conprise the test,” Kosmas, 316 Ml. at 594, they
provi de the focal point for our discussion. Wen we apply these
six factors to the instant case, we can say that three of them
wei gh against a conclusion that the jury was influenced by
Young's lie detector remark, and three weigh in favor of the
sanme concl usion. But we do not give these factors equal weight.
| nstead, as we explain below, we conclude there is a reasonable

possibility that the jury may have considered the |ie detector
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remark in assessing the two nost inmportant factors in this case
- the credibility of the two principal w tnesses upon whomthe
State’s case depended, and the value of the “great deal” of
tangi bl e evidence that the State offered to corroborate the

testimony of those w tnesses.

(1) Whether the reference to a lie detector was repeated
or whether it was a single, isolated statenent.

The single, isolated nature of Young' s remark wei ghs agai nst
the possibility that the jury was influenced by it.

(1) Whether the reference was solicited by counsel, or was
an i nadvertent and unresponsive statenment.

Because the |ie detector remark was made on cross-
exam nati on by an inexperienced witness, and was not solicited
by either ~counsel, this factor also weighs against the

possibility of influence.

(1) Whether the witness nmmking the reference is the
principal wtness upon whom the entire prosecution
depends.

Al t hough Young was an inportant w tness, she was not the
princi pal w tness upon whom the entire prosecution depended.
Rat her, the principal wtness was Chanbers, the shooter, and
Young was a corroborating witness. This factor wei ghs agai nst
finding the possibility of influence on the jury.

(1) Whether credibility is a crucial issue.

As we will discuss in nore detail below, many doubts as to
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Young's credibility were |essened because her testinony was

corroborated by other, independent evidence. Thus, the
possibility of influence and the need for a mstrial 1is
di m ni shed. That said, the question remins whether that

possibility is dimnished enough for wus to say that no
reasonabl e possibility of influence remains. W exam ne both
t hat evidence and that question bel ow.

(1) Whether a great deal of other evidence exists.

There was significant testinony and evi dence corroborating
Young' s testinony. In addition, Young herself was a
corroborating wtness, and the «crucial testinmony |inking
Pant azes to the nurder cane from Chanbers, who testified that
she performed the nurder at Pantazes’ bidding. As we wll
explain in nore detail below, there was also other evidence
corroborating Chanbers’ testinony. Although that evidence tilts
agai nst a finding of influence, the same question renmains as to
whether it is sufficient to erase all reasonable possibilities

of influence.

(1) Whether an inference as to the result of the test can
be drawn.

An i nference may be drawn t hat Young woul d not be testifying
if she had not passed the lie detector test. See Guesfeird, 300

Md. at 661-62. Thus, this factor weighs in favor of a finding
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that Young' s remark influenced the jury.

Factors four and five nmerit nore discussion than we provi ded
in the listing above. Wth respect to factor four, there is no
doubt that Young was an inmportant corroborating wtness. | f
t here were no corroboration of her testinony, our task woul d be
easy. What nmde Young believable, and our task nore difficult,
however, is that her testinmny was corroborated by other highly
reliable evidence.

The State of fered tel ephone records of thirty-one calls from
Pant azes’ cell phone to Young' s nunber. In addition, Young s
phone number was witten on a piece of paper under the blotter
on Pantazes’ desk at his office. Yet, when the police set up a
monitored call between Pantazes and Young, Pantazes denied
know ng Young. During the same conversation, Young accused
Pantazes of nurdering his wife, and mentioned the yell ow piece
of paper Pantazes had given her with Pantazes’ address and
garage code. Pant azes, still denying he knew Young,
nevertheless agreed to neet her, professing interest in
information that Young possessed. When Young suggested neeting
at Paul’s Liquor, Pantazes again feigned ignorance - repeatedly
denying that he knew where it was. Yet an enployee at Paul’s
Li quor testified that Pantazes regularly canme to Paul’s Liquor

in his green Suburban. Pant azes’ feigning ignorance of both
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Young and Paul’s Liquor is evidence of his consciousness of
gui l t.

Mor eover, Pantazes could not explain away his payment of
$1,300 to Young. Wen Pantazes nmet Young at Paul’s Liquor for
the stated purpose of getting information from her, he neither
recei ved nor asked for information. | nstead, he paid Young
$1, 300, remarking that he feared he was under surveillance. The
police verified this paynment by searchi ng Young before and after
her neeting with Pantazes. Pantazes’ asserted defense that he
was payi ng Young for information fares poorly when one considers
that Pantazes offered no explanation for why he paid Young for
information that he did not share with the police.

VWhat Young said she had, and told Pantazes she had, was
evidence that incrimnated Pantazes - a yell ow piece of paper
with Pantazes’ address and garage code witten on it. Thi s
yel |l ow paper was critical to the State’'s case because it went
beyond corroborating that Pantazes had a relationship wth
Young. It corroborated Young's story that Pantazes had
solicited her to nurder his wife in the famly's garage.
Pant azes argued that Young could have fabricated the yellow
paper, or gotten it from Pantazes’ “very nmessy” truck. Pantazes
al so challenged its authenticity by pointing out that the police

did not find it when they searched Young’'s apartnent, and that
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Young only produced it later. The belated production of this
paper supports Pantazes’ claimthat it was fabricated.

I f we were just looking at a lie detector remark without the
di scovery violation, we mght be inclined to weigh Guesfeird
factor four against a finding of prejudice. But |ooking through
the I ens of a harnl ess error standard, we are not persuaded t hat
there was no reasonabl e possibility that the lie detector blurt
hel ped the jury to believe Young. The nost inportant evidence
corroborating Young's testinmony - the yell ow piece of paper -
was tied to the jury' s assessnent of Young's credibility. | f
the jury was influenced by Young’s lie detector blurt, then it
would be nmore likely to believe Young s explanation for her
bel at ed production of the yell ow piece of paper.

Guesfeird factor five directs that we consider what other
evi dence exi sted besides that presented by the w tness who nmade
the lie detector blurt. Young was only a corroborating w tness.
The State’'s key wtness was Chanbers, who gave detailed
t esti nony about how Pantazes wutilized her prostitution
services, and then directed and paid her to carry out the
murder. Like his relationship with Young, Pantazes’ relationship
wi th Chanbers was corroborated. A coll ege student had tw ce
seen two people, fitting the descriptions of Pantazes and

Chambers, enter a vacant townhouse on K Street in March.
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Chambers had described a townhouse on K Street as the place
where she and Pantazes went to engage in sex during the sanme
time period.

Chanmbers’ cousin also testified that she answered tel ephone
calls froma man called “Steve,” whomshe identified as a “white

guy” with a high pitched voice. She reported that he nmade
fourteen calls to her residence, asking for Chambers. \When the
cousin produced “Steve’'s” nunmber, which she had witten on a
sheet of paper, it turned out to be Pantazes’ cell phone nunber.
Anot her relative confirmed that the sanme person called tw ce on
her birthday. The defense explanation for these calls, that he
was | ooking for a “junper” as part of his bail bond business was
weakened by his partner’s testinony that, in fact, it was Ms.
Pant azes who did the “office work”™ trying to track the only
jumper they were searching for during the nonths Pantazes was
calling Young and Chanmbers. Nonethel ess, Pantazes’ calls and
visits to Young and Chanmbers proved only that he knew them and
per haps had a relationship, not that he directed the nurder.

On the ot her hand, tangi bl e evidence corroborated Chanbers’
testinmony and |inked Pantazes to the crinme. Chanbers testified
that after she shot Ms. Pantazes and drove away in her car, she

pl aced a call to Pantazes on Ms. Pantazes’ cell phone to tell

hi mthat the deed had been done. The State produced cell phone

46



records to show that the call was nade to Pantazes. This was
cruci al evidence for the State. Defense efforts to portray this
call as a last-minute call for help from Ms. Pantazes were
chal l enged by the State’s production of additional cell phone
records and testinony from a cellular phone conpany
representative indicating that the cell tower utilized was in
Landover, closer to Washington, D.C., rather than a cell tower
closer to the Pantazes’ home in Upper Marl boro.

Yet the cellular phone conpany representative admtted she
was not certain that a call could not be transferred to a
different tower if the closest tower was over-utilized at the
nmoment of the call. Further, the neighbor across the street
testified that he told the police on the afternoon of the nurder
that he saw Ms. Pantazes’ Jeep driving away closer to 10: 30
a.m than 9:30 a.m, although the cell phone records recorded
the call at 9:40 a.m This evidence as to tinme reinforced
Pantazes’ theory that the call was nade by Ms. Pantazes to
Pant azes from the garage, rather than by Chanbers, as she was
driving towards Washi ngton. G ven the factual dispute regarding
the place of the phone call, the jurors had to decide whet her
t hey believed Chanmbers when she said that she had placed the
call to Pantazes herself.

VWhen credibility is central to the resolution of the case,
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the error is far less likely to be harm ess. See Martin v.
State, 364 wd. 692, 703 (2001); Kosmas, 316 Md. at 596; see al so
Rubin v. State, 325 Md. 552, 592 (1992) (Bell, J., dissenting)
(“if credibility is central to the resolution of the case, the
error in admtting that evidence is . . . not harmess”). It is
the jury, not an appellate court that nust find the facts and
resolve credibility issues. See Kosmas, 316 Md. at 596. For
t he reasons explained in discussing factors four and five above,
we cannot say that Young’s credibility was not inportant to the
jury’s resolution of the case.

We have reviewed two critical corroborating facts — the
yel |l ow pi ece of paper and the cell phone call after the nurder.
The jury had to resolve conpeting inferences regarding this
tangi bl e evidence. In deciding whether to accept the

authenticity of the yell ow paper, the jury had to deci de whet her

to believe Young. |In deciding whether Ms. Pantazes or Chanbers
made the cell phone call, the jurors had to decide whether to
bel i eve Chanbers. |In deciding whether to believe Chanbers, it

was encouraged by the State to consider Young’'s corroborating
testi nony. In these circunstances, we cannot say beyond a
reasonabl e doubt that Young's <credibility could not have
i nfluenced the jury verdict. Nor can we say beyond a reasonabl e

doubt that no juror was influenced by the Iie detector remark in
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assessing Young' s credibility.

Qur task is not to decide whether the jury was nore |ikely
than not to have considered the test. |If we can say that there
is a reasonabl e possibility that the jury did consider the lie
detector test, then we are required to reverse. See WIIliamns,
364 Md. at 179, 181; Rainville v. State, 328 M. 398, 411
(1992); Dorsey, 276 Md. at 659. We conclude that we nust do so
in this case.

JUDGVENT VACATED. CASE REMANDED

FOR NEWTRI AL. COSTS TO BE PAI D
BY CHARLES COUNTY.
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