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Di on Lee Johnson, appel | ant, was charged with first degree nurder,
second degree nmurder, conspiracy to commt nurder, and use of a handgun
i nthe conm ssion of acrinme of violence, i nthe shooti ng deat h of Van
Reaves. On March 15, 1999, ajury trial on those charges conmenced in
the Circuit Court for Prince George's County. Amstrial was decl ared
t he next day. On June 28, 1999, a second jurytrial conmencedinthe
Circuit Court for Prince George’s County. That trial alsoresultedin
a mstrial.!?

Athird jury trial began on Decenber 13, 1999. It resultedin
appel | ant being acquitted of first degree nurder and convi cted of
second degree rmurder and use of a handgun i n the comm ssion of acrine
of violence. The court sentenced appellant toatotal of twenty-five
years’ incarceration. On appeal, appell ant presents three questions
for review, which we have reordered and reworded:

| . Did the Fifth Amendnent protection agai nst doubl e
j eopardy bar appellant's Decenber 1999 retrial?

1. Didthe suppressioncourt err indenyinghisnotionto
suppress certain evidence?

I11. Didthetrial court err infailingto ascertainthat
appel lant voluntarily waived his right to testify?
For the reasons that foll ow, we shall affirmthe judgnments of the

circuit court.

FACTS AND PROCEEDI NGS

The conspiracy count was nolle prossed by the State at the end
of the second trial.



The shooting in this case took place on March 5, 1998, at the
apartment of Van Reave's fiancée, Tineal Carter, in Suitland, Maryl and.
Carter was a close friend of Fard Muhammed, known as "Rico." Rico
regularly went to Carter's apartnent to supply her wi th crack cocai ne.
Appel | ant often acconpanied Rico on these visits and stood watch.

Reaves di d not get alongwi th Rico or appellant. Al so, he owed
Ri co noney.

On the day i n question, Carter and Reaves were i n t he bedr oomof
the apartment withthreefriends: Billy, Rick, and Sly. Debra Nel son
was el sewhere in the apartment. Rico and appellant entered the
apartnent, wal ked i nto t he bedroom and greeted everyone. R ck and Sly
| eft the bedroom Accordingto Carter, appell ant began beati ng Reaves
with sonmethinglike anightstick, and both Ri co and appel | ant f ought
with Reaves. Billy hidin awalk-in closet. Appellant produced a
handgun and shot Reaves t hrough the eye, killing him Appellant and
Ricothen fled. Carter and her friends went to a nearby gas station
and cal l ed 911. They then went to a not el because Carter was afraidto
return home.

Carter’s apartnent was seal ed as a cri ne scene. She and Nel son
were arrested a fewdays after the shooti ng whenthey triedtoreenter
t he apartment. They were taken to police headquarters and i nt ervi ewed
about the shooting. Carter identified appellant as the person who had

shot Reaves. Thereafter, appellant was arrested and charged.
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Ri co al so was charged i n t he shooti ng deat h of Reaves. Sonetine
bef ore appel l ant’ s second trial, Ricowas tried separately, on charges
of first degree nmurder, conspiracy to commt nurder, and use of a
handgun i n t he conm ssion of acrinme. He was acquitted of all charges.

Appel | ant’s Second Tri al

The m strial ruling that is the focus of this appeal occurred
during appellant's secondtrial, inthe State's case. At the outset of
that trial, appellant's | awer informedthetrial court that his theory
of defense was that Rico, not appellant, was the shooter.

Ti neal Carter and Debra Nel sontestified for the State. Carter
st at ed t hat appel | ant and Ri co ent ered t he bedr oomt oget her and t hat
appel I ant shot Reaves. Nel sontestifiedthat she was in the kitchen of
Carter’s apartnent when she heard fightinginthe bedroom She | ooked
intothe bedroomand saw Reaves doubl ed over and appel | ant st andi ng
“over top of hi mwi th sone ki nd of stick or | ead pi pe.” She di d not
see Rico. Nelsonstartedtoleave the apartnment but returnedto get
sone cl ot hi ng. She heard a bang, whi ch she t hought was a tel evi sion
set bei ng broken, and t hen saw appel | ant and R co | eave t he bedr oomand
exit the apartnent. They paused before reaching the door and Ricotold
appellant to cal mdown and take a deep breath.

The testinony that precipitated the mstrial came fromJames Tot h,
another State's witness. Tothtestifiedthat he and Ri co sol d drugs

t oget her and that appellant “used to hang” with them Rico and
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appel l ant tol d Tot h t hat Reaves “had been nessing up with the [ drug]
noney” and t hat they were goingtokill him Rico and appell ant had
“numer ous” conversationsin Toth's presence in whichthey had stated
their intentiontokill Reaves. Al so, afewweeks before the shooting,
Tot h, appellant, Rico, and someone naned "Stick" assaul ted Reaves.

According to Toth, sonetine on March 5, 1998, he net with Ri co and
appel I ant and Ri co sai d t hat he and appel | ant had kil | ed Reaves. Rico
expl ai ned t hat he and appel | ant had gone to Carter's apartnent to kill
Reaves and that Ri co had pul |l ed a gun out, but "coul dn't get t he shot
off." Astruggl e ensued and the gun fell to the ground. Appellant
pi cked it up but coul d not shoot Reaves because Ri co was i nt he way.
When Reaves real i zed t hat appel | ant had t he gun, Reaves "charged" at
hi m Appellant fired one shot, hitting Reaves inthe eye and killing
hi m

Toth alsotestifiedthat appellant adm tted that he (appel |l ant)
had ki | | ed Reaves. Appellant al so said that he had prom sed R co t hat
he woul d "take care of" any witnesses Rico wanted himto.

Toth went onto say that, after the shooting, Ri co asked hi mto
kill Debra Nel son, and threatenedto kill hisfamlyif he didnot do
so. Toth sought out Debra Nel son and st abbed her. He |l ater entered
into a pl ea agreenent to a charge of first degree assault, with a
sentence cap of four years. Toth had not yet been sentenced at the

time of appellant's second trial.

-4-



On cross-exam nation, defense counsel elicited fromToth that he
was afrai d of Ri co but was not afraid of appellant. Toth deni ed t hat
his fear of Rico notivated himto blame appellant for the nurder.

On redirect exam nation, the prosecutor followed uponthisline
of questi oni ng and asked Tot h what effect, if any, his fear of R co had
on his testinony. Toth replied:

It has none, because it isstill goingto bethere. |
testifiedinhis case against him and, you know, hopeful |y,
| will never see him you know because he got off, and it
still has no bearing, because | testified to -

(Enphasi s added.) At that point, defense counsel interjected and asked
to approach the bench. Once there, he noved for a mstrial, stating:

| would at thistinme ask for amstrial on behal f of ny
client. The witness for the State has just inforned the
jury that the co-defendant in this case, who we are
attenpting to place the blanme on, was acquitted due to
testi nony that he gave.

The i nfl uence on this jury woul d be overwhel mngtothe
fact that the co-defendant has al ready been acquitted. They
can know t hat a man has been kill ed al ready. They coul d
t her ef ore pl ace undue i nportance on the fact that sonebody
shoul d be convicted in this case, clearly ny client.

We have atheory inthis case whereinny client isto
testify astocertain aspects as to why he i s bei ng bl aned
for this nurder. Clearlythat i ssue has been generatedin
front of thisjury, andthis witness has indicatedthat 12
ot her peopl e deci ded to bel i eve hi s versi on over the version
t hat we nmade here.

| don’t believethat this could be deenedin any way to
be harm ess. It is an error that cannot be corrected, nor
woul d | accept an instruction to that effect.

| believethis wi tness knewbetter thanto say that.
| amnot indicating whois to blanme, but I amindicating
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that this is an egregious error on his part, and | amaski ng
for a mstrial on behalf of nmy client.

The prosecut or opposed the mstrial notion, arguingthat Toth's
testinony was “very vague.” The trial court called a recess to
consi der the notion, and then denied it. After the jurors were
returnedto the courtroom thetrial court instructed themto disregard
Toth's | ast answer.

When trial resuned t he next norning, the partiesrevisitedthe
i ssue of Toth’s testinmony. Defense counsel said:

| will say for therecord that two of the jurors | ooked
at me as | began to show sonme alarm and at that tinme |
appr oached t he bench and requested a m strial based on t hat
st atement t hat he nade, and | prem sed that on the fact that
never know ng what a jury may consi der or not consi der when
t hey go t hrough their process, when they go t hrough t hat
process, it is my feeling, Your Honor, that ajury, know ng
now t hat the remai ni ng co-def endant, when the prior co-
def endant has already been acquitted, and there was a
definiteindividual, andthe State’s theoryis ny client
bei ng t he shooter inthe case, that they nay take what ever
actionthey felt by way of sort of a conprom se, or they may
attribute nore guilt tony client than would normally be
assessed.

Secondly, | thinkit gives undue credibilitytothe
w tness, know ng that the witness had listened to his
version at an earlier trial, where he basically did not
i ndi cate that the ot her individual was the shooter, whichis
our theory inthis case, that the other defendant is the
shooter, woul d gi ve hi mundue reliability wwththisjury
havi ng heard him and found hi mnot guilty.

|, inm assessnent, do not believe that that risk can
be one t hat can be overcone by any cautionary i nstructi on,
and the court went ahead and gave one over our objection.



| do not believethisis harmess, andit can be w ped
froma juror’s mnd, sothey in no way i nfer unnecessary
guilt on ny client.

Def ense counsel then renewed his notion for mistrial. After

expl ai ning that he had discussed the matter with appellant, he added:

[ Appel I ant], i n our conversations today, shows ne a
| ack of understandi ng and perhaps conpetency to truly
under st and and ai d ne i n maki ng thi s deci sion, so |l amnow
taking it upon nyself to do so.

Def ense counsel said that he had spoken with appellant’s aunt and
gr andnot her, who concurredin his request for amstrial. He noted
t hat appellant’s aunt had spoken to appell ant and believed that
appellant was “not in a frame of mnd to understand what the
consequences were, and what his decision-maki ng process should
i ncl ude.”

The prosecutor reiterated that the curative instruction had been
sufficient to alleviate any prejudice. He stated:

[ T] he theory that they have put forward with respect to

undue credibility, and the remaining defendant, Dion

Johnson, necessarily havingto be convictedif the first

def endant was acquitted, [is] at the nost 50/50, and i n our
view, just wrong.

| n ot her words, the jury could weigh [that that] guy
was acquitted, and the State has this (sic) he was the
masterm nd, this was the fl unky, then this guy shoul d be
acquitted too.

Appel | ant then addressed the court. He said:
Based upon what | have seen and what | have wi t nessed,

| wanted to be on the record. | do agree with [the
prosecutor] on the prejudice of this case, and, further,
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would liketogofor the mstrial —no, | prefer not to go
to the mstrial.

W cangototrial today, but | want to nake sure t hat

my famly is protected, and make sure that | amprotect ed,

t oo, because this man, he is gone, and | amthe fl unky in

thisthing. | amthe flunky. | amthe one that takes the

fall. So I want to nake sure that —he is still gone.

The deal was to sit there and take the fall. That

wasn’'t a questionat first. | want tolet it all be known.

| amsupposed to be up heretotakethefall. | can't take

no deal, because | amnot going to go for sonethingthat I

didn’t do. Everything is not right.

The trial court reconsideredits prior ruling and decl ared a
m strial.

Appellant's Third Tri al

On Novenber 29, 1999, approxi mately two weeks before his third
trial, appellant filed aprosenmotionentitled“Mtion s for D ss.
m ssal - Grounds Doubl e Jeopardy.” Init, hearguedthat are-trial
woul d viol ate his Fi fth Anendnent ri ght agai nst tw ce bei ng placed in
j eopardy for the same of fense. Inranbling andinprecise | anguage, he
charged that the m strial was the result of a “coached” blurt by Tot h.
He al so argued t hat he had not consentedto themstrial, notingthat
“it is not every inmproper remark as conspired by all parties to

chal l enge for a ms-trial.”

On Decenber 6, 1999, appellant fil ed another pro se docunent,

entitled, “Doubl e Jeopardy,” i nwhich he poi nted out that he previously



had requested his counsel to do various tasks, including filing a
notion to dism ss based on doubl e jeopardy grounds.

Appellant’s third trial began on Decenber 13, 1999. The
transcri pt of the hearing begins with arequest by the prosecutor to
approach “on anot her matter inthis case,” followed by an of f-the-
record discussion. Jury selection followed. After the jury was
sel ected, the trial court ordered a recess. Prior to the jury
returning tothe courtroom counsel discussed various | egal matters
withthetrial court. Appellant was not present, at least initially,
and def ense counsel wai ved his presence. Appellant’s notionto dismss
was not anong the matters di scussed. Thetrial then went forward. By
inplication, therefore, thetrial court denied appellant’s notionto
di sm ss.?

DI SCUSSI ON

°The State does not contend that the double jeopardy issue in
this case is unpreserved. Anticipating such an argunment, however,
appel lant, citing Carbaugh v. State, 294 Md. 323 (1982), points out
that “it is not at all clear that a double jeopardy contention nust
be preserved in the ordinary manner.” Although appellant is correct
that, in some cases, a claimof double jeopardy may be raised even
absent a pretrial notion to dismss, there is also authority for the
proposition that a claimof double jeopardy may not be raised for the
first time on appeal. Howell v. State, 56 M. App. 675, 678-82
(1983). Nonetheless, it appears that appellant raised the double
j eopardy issue bel ow and thus preserved it for review
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As t he proceedi ngs recited above di scl ose, the mstrial that ended
appel l ant's second tri al was requested by appellant’'s | awer, over
appel l ant' s obj ection. Appellant nmaintains that thetrial court should
not have granted the m stri al because he di d not consent toit. He
al so argues that there was no "nmani f est necessity"” for the mstrial.
He cont ends, therefore, that principles of doubl e jeopardy barred a
retrial, and that the trial court erred in denying his notion to
dism ss for that reason.

The State counters that appell ant consentedtothe mstrial, even
t hough he obj ect ed when hi s | awyer requestedit, and t here was nani f est
necessity for the mstrial inany event. Therefore, retrial was not
barred by doubl e j eopardy principles and the trial court properly
deni ed appellant's notion to di sm ss.

The doubl e j eopardy cl ause of the Fifth Arendnent to t he Feder al
Constitution appliesinstate court crimnal prosecutions throughthe
Fourteenth Amendnment. Cornish v. State, 272 Ml. 312, 316 (1974)
(di scussing Benton v. Maryland, 395 U S. 784 (1969) and citingMatter
of Anderson, 272 Md. 85 (1974), Pugh v. State, 271 Md. 701 (1974);
Couser v. State, 256 Md. 393 (1970)).°3

The doubl e j eopardy prohi bition agai nst retrial for the sane
of fense attaches inajurytrial whenthejuryis enpanelled

5The Fifth Amendnent states, in relevant part, that no person
shall “be subject to the sane offense to be twice put in jeopardy of
life or linb.”
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State v. Wodson, 338 M. 322, 329 (1995) (citing Illinois v.
Sorerville, 410 U.S. 458, 467 (1973); United States v. Perez, 22 U S
(9 Wheat . ) 579, 580 (1824); Blondes v. State, 273 Ml. 435, 444 (1975));

State v. Qrutchfield, 318 Md. 200, 207-08 (1989) (quotingCornish, 272

M.

expl ai ned by Justice Storey in Perez, supra, 22 U S. (9 Weat.)

| d.

[llinoisv. Somerville, 410 U. S. at 461-62; State v. Crutchfield, 318

M.

det er m ni ng when “nmani f est necessity” exi sts.

and sworn. . . . Thus, after jeopardy attaches, retrial is
barredif amstrial i s declaredw thout the defendant's
consent unl ess there i s a show ng of “mani fest necessity” to
declare the m strial.

at 316). The "mani fest necessity" standard was coined and

[I]nall cases of this nature, thelawhas invested courts
of justice with the authority to discharge a jury from
gi vi ng any verdi ct, whenever, intheir opinion, taking all

t he ci rcunstances i nto consi deration, thereis a manifest

necessity for the act, or the ends of public justice would
ot herwi se be defeated. They are to exercise a sound
di scretion onthe subject; andit isinpossibletodefine
all of the circunstances whi ch woul d render it proper to
interfere. To be sure, the power ought to be usedw ththe
great est caution, under urgent circunstances, and for very
pl ai n and obvi ous causes; and, in capital cases especially,

courts shoul d be extrenely careful howthey interferew th
any of the chances of life, infavor of the prisoner. But,

after all, they have the right to order the di scharge; and
t he security which the public have for the faithful, sound
and consci enti ous exerci se of this discretion, rests, in
this, as in other cases, upon the responsibility of the
j udges, under their oaths of office.

at 580; Arizona v. Washington, 434 U S. 497, 505-06 (1978);

at 207-08; Cornish v. State, 272 Ml. at 316-17.

The Supreme Court has declined to spell out fixed rules for
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standard “abj ures t he appl i cati on of any nechani cal fornula by whichto
judge the propriety of declaringamstral inthe varying and often
uni que situations arising during the course of acrimnal trial.”
I1linoisv. Somerville, 410 U. S. at 462. Neverthel ess, the Suprene
Court has held that there nust be a “' high degree' [of necessity]
bef ore concluding that the mstrial is appropriate.” Wodson, 338 M.
at 329 (citingWashington, 434 U.S. at 506 (footnote onmtted)); Mal pas
v. State, 116 M. App. 69, 81-82 (1997).

In Arizona v. Washi ngton, supra, 434 U. S. 497, the Court exam ned

whet her t here was mani fest necessity for amstrial granted after the
defendant' s | awyer nade “i nproper and prejudicial remarks” in his
openi ng st at enment about evi dence, whi ch woul d have been i nadm ssi bl e.
ld. at 510. The Court explained that when a notion for mstrial
requires thetrial judge to assess whet her an i nproper renmark may have
affected theinpartiality of the jury, thejudge' s decision shoul d be
gi ven def erence:
[ Al ong the spectrumof trial probl ens which may warrant a
mstrial and which may vary in their anenability to
appel l ate scrutiny, thedifficulty wnichledtothe mstrial
inthiscase. . . fallsinanareawherethetrial judge's
determ nation is entitled to special respect.
| d. The Court went on to enphasi ze that, although atrial judge's
decision to grant a mstrial based on his “assessnment of the

prejudicial inpact of inproper argunent” will be accorded great

def erence, the judge nust not act “irrationally or irresponsibly.” Id.
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at 514 (citations omtted). Rather, he nust have exerci sed “sound
di scretion” indeclaringamstrial. Id. The Court concluded that the
trial judge “exercised'sound discretion' inhandlingthe sensitive
probl em of juror bias” and, therefore, “the mstrial order [was]
supported by the ' hi gh degree' of necessity” that was required. 1d. at
516 (footnote omtted).

Nei t her party has aright to have his case deci ded by a jury

whi ch may be t ai nted by bi as; inthese circunstances, “the

public'sinterest infair trials designedtoendinjust

j udgenent s” nust prevail over the defendant's “val ued ri ght”

to have his trial concluded by the first jury inpanelled.
ld. (quoting Wade v. Hunter, 336 U S. 684, 689 (1949)).

I n Neal v. State, 272 Md. 323 (1974), the Court of Appeal s hel d
t hat t he defendant's constitutional protection agai nst doubl e j eopar dy
had not been vi ol at ed when he was retried after the trial court, sua
sponte, declared a m strial because the evi dence that was the fruit of
a warrantl ess search, and t hat had been rul ed suppressed, was pl aced
wi thin sight of thejury, introduced for identification, andreferred
tointrial testimony. The Court observed that, “[o]Jnce[thetrial
j udge] perceives that thetrial cannot proceed because of prejudiceto
t he def endant, he has no choice but to declareamstrial.” Id. at
326; Cornish, 272 Md. at 321 (holding that, inabenchtrial, thetrial
court properly had declared a m strial upon | earni ng that t he def endant
initially had agreed to plead guilty and notingthat thetrial judge

had expl ai ned t hat knowl edge of the guilty plea “m ght have been very
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difficult for [her] to overcone in the ultimte judgnment of this
case”).

State v. Bl anks, 463 A. 2d 359 (N.J. Super. C. App. Div. 1983),
issimlar insone respects tothe case at bar. |nBlanks, the New
Jersey internedi ate appellate court held that there was mani f est
necessity for am strial when, inan arned robbery prosecution, the
star defense witness testified (although he had been adnoni shed not to
mention the topic) that he had been acqui tted of charges inthe sane
armed r obbery for which the defendant was ontrial. The central issue
inthe case was identity. Thevictim a bartender, testifiedthat two
men ent ered hi s bar at about 2: 00 a. m on the night in question and
robbed hi mat gunpoint. Heidentifiedthetw nenas the witness and
t he defendant. The wi tness and the defendant, both of whomwere
apprehended i n t he area soon after the robbery, each t ook t he position
that they were in the area for other reasons and had been
msidentified. After thew tness testifiedthat he had been acquitted,
the trial judge declared a mstrial, reasoning that, because the case
was one i n whi ch the men were “going to stand or fall together,” 463
A.2d at 361, i.e., the jurors either were going to find that the
W t ness and t he def endant properly were identified as the robbers, or
t hat t hey were not, but that they coul d not reasonably findthat one
man properly was i dentified and one was not, the disclosuretothejury

of the witness's acquittal inevitably would prejudice the jury agai nst
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the State. The appell ate court affirmed, holding that thetrial judge
perm ssi bly exercised his discretionto abort the trial when, upon
careful deliberation, he concluded that the jurors coul d not erase from
their m nds the evidence of the witness's acquittal and coul d not
fairly and inpartially consider the case with that know edge.
The case sub judi ce resenbl es Bl anks. | n both cases, two nen
participatedinacrine and were tried separately onthe sane charges.
I n bot h cases, the jury heard i nadm ssi bl e evi dence that the first nman
tried had been acquitted. (Though appell ant argues ot herw se, the
clear inmport of Toth's statenment that Rico “got off,” when takenin
context, was that he had been acquitted of crim nal chargesinthe
killing of Reaves.) Finally, inboth cases, theissues generated were
such that know edge about the outconme of the first man's tri al
necessarily would affect the jury's thought process about the
defendant' s guilt or innocence. I nBlanks, the evidence onthe central
i ssue of identity was such that the jury only woul d be persuaded of the
defendant's guilt if it thought that both nen had been properly
identified. In the case at bar, evidence on the central issue of
crim nal agency was such that the jury woul d not concl ude t hat both
Ri co and appel | ant had shot Reaves: only one of themcoul d have done
so. Therefore, know edge t hat anot her jury had acquitted Ri co woul d

taint thisjury's viewof appellant soasto effectively elimnatethe
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presunption of innocence. For that reason, there was nanifest
necessity for a mstrial.

Appel | ant contends that he had aright toaverdict fromthe jury
inhissecondtrial and, even t hough his | awer requested the mstrial,
his | awyer could not consent to a mstrial w thout his agreement.
Therefore, thetrial court erredingrantingthe mstrial over his
obj ecti on.

1. The right toaverdict fromajury that i s sworn “nust in
sone i nst ances be subordinated tothe public’'sinterest in
fair trials designedtoendinjust judgnents.” Statev.
Gorwel |, 339 Md. 203, 217 (1995) (quotingWade, 336 U. S. at
689) .

Where, for reasons deened conpel ling by thetrial judge, who

is best situatedintelligentlyto nake such a deci sion, the

ends of substantial justice cannot be attained w thout

discontinuingthetrial, amstrial may be decl ared w t hout

t he def endant’ s consent and even over hi s objection, and he

may be retried consistently with the Fifth Amendnent.

Gori v. United States, 367 U. S. 364, 368 (1961) (citations omtted).
In Gori, the Court noted that this was true even when the mstrial was
decl ared for the benefit of the defendant. 1d. at 369-70. InNeal v.
State, supra, 272 Md. 323, 326, the Court of Appeal s expl ained: “The
trial judge' s functionisto seethat the defendant has afair trial.

Once he perceived that the trial cannot proceed because of prejudiceto

t he defendant, he has no choice but to declare a mstrial.”
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Accordi ngly, even assum ng t hat counsel coul d not consent toamstrial
over appel lant's objection, thetrial court didnot err or abuseits
di scretioningranting the mstrial.# Because there was mani f est
necessity for themstrial, appellant'sthirdtrial was not barred by

princi pl es of doubl e jeopardy.

Appel lant filed apre-trial notionto suppress certain evidence,
includingwitten statenments he made to t he police. At the suppression
hearing held on that notion, the follow ng evidence was adduced.

On March 23, 1998, at 4:30 p.m, appellant was arrested in
Washi ngton, D.C., by the Metropolitan Police. He was held in a
Washington, D.C, facility. Detective Charles R chardson and Detective
Troy Harding traveled to the District to interview appellant.

Det ective Richardson testifiedthat he advi sed appel | ant of his
M randa® rights after he entered the roomin which appel |l ant was
present. Appellant waived hisrights and agreedtotalk to himandto
Det ective Hardi ng. Appel | ant was not handcuffed during the interview.

Appel | ant never asked for alawer duringtheinterviewand di d not ask

4See Jourdan v. State, 275 M. 495, 508-09 (1975) (holding that
t here had been no mani fest necessity for a mstrial that was decl ared
when t he prosecutor becane ill, even though “[t]here is sone
i ndication that Jourdan’s attorney consented to a mstrial” and “the
evi dence clearly shows that Jourdan hinmself did not consent and, in
fact, opposed the mistrial”).

See Mranda v. Arizona, 384 U. S. 436 (1966).
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tostoptheinterview. H s deneanor was cal mand he di d not appear to
beill or tired. At first, appellant saidthat he knewnot hi ng about
t he shooting. When faced with the evi dence agai nst hi m and because
t he detectives used the techni que of "m ni m zing" his cul pability for
t he shooti ng, appel | ant changed his story. No threats or coercion were
used during theinterview, nor were any deal s of fered or prom ses nmade.
No physical force or manhandl i ng was enpl oyed by the detectives.

Det ective Richardson left theinterviewroomat around 10: 05
p. m, and Detective Hardi ng conpl eted the i nterview. Both detectives
| eft the policestationat 11:45 p. m Detective R chardson was not
awar e t hat appel | ant was taken to a hospital at approxi mately 2: 30 a. m
t he next norning.

Detective Harding testifiedthat appell ant was not handcuffed
during the interview, and that he did not use or see anyone use
physi cal force against appellant. |In apparent anticipation of
appel l ant’ s testinony, Detective Harding denied telling appellant that,
unl ess appel | ant gave a statenent, he m ght goto appell ant's hone or
t here mi ght be problens. Detective Harding testifiedthat he di d not
hear Det ective Ri chardson make any such remark. Detective Harding
deni ed t hreat eni ng t hat a menber of appellant's fam |y m ght be charged
i f appell ant did not give astatenent. The detective al so statedthat
at the end of the interview appellant seemed “renorseful” and

“concerned,” but didnot indicatethat hewasill. At notine during
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theinterviewdid Detective Hardi ng see any police officer or anyone
“touch [ appel | ant], abuse hi mor hurt him screamat him beat on the
desk.” Appellant was treated “fairly, conpletely professionally.”
Det ecti ve Har di ng had no expl anati on for why appel | ant was taken to the
hospital in the early norning hours of March 24.

Appel lant' s version of the interviewdeparted sharply fromthose
of the detectives. Hetestifiedthat he was arrested at work by police
of ficers and that he was fati gued. The officers handcuffed hi mand
t ook hi mto a Washington, D.C., policefacility. He was not given a
chancetotell the detectives that he was fati gued. He was not read
his Mranda rights, and he was not gi ven a wai ver of rights formto
signuntil the end of theinterview. Wen he deni ed invol venent inthe
shooting, Detective Harding reacted aggressively:

He pul | ed me out of the chair. First he started —he

was behi nd me. He grabbed ne by ny throat and he was, |i ke,

“l don’t give an 'F what you think. | don't care SS”

Det ecti ve Hardi ng pul | ed hi mby t he handcuffs and he fell on his |eft
knee. Detective Harding said sonething |like, “Have you ever seen

[ Cl]ops,” and threatened to have the police “runinon[his] wife.”
According to appel | ant, Detective R chardson was present when Detective
Har di ng made that remark. Appellant testified:

| was coerced. | was forcedintowiting. They saidif |

didn't doit they woul d send attack dogs and tear gas into
my apartment and ny wife.
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Appel | ant further stated that he was toldthat if he did not wite
an apology it would “l ook badin front of thedistrict attorney.” He
cl ai med t hat he was i njured by “t hemgi vi ng ne an open can of soda” and
by Detective Hardi ng pushing him punching himin the face and
“busting” hislip. After the detectives|left, a Metropolitan Police
of fi cer asked hi mi f he needed medi cal treatnent, and he was taken to
t he hospital. Appellant conceded that he did not file aconplaint with
the Prince George’s County Police Departnment. He acknow edged that his
treatment at the hospital took “about 15 m nutes.”

Appel l ant testifiedthat he was coercedintowitingthat he was
i nvol ved i n the shooting; that he di d not see the actual shooting; that
he asked for a |l awyer; that he al so asked why he had not been read
“[his] Mranda”; and that he asked for “the 5th Anrendnent.” Finally,
appel lant testifiedthat the detectives told hi mwhat tosay inhis
st atenment .

Inrebuttal, Detective R chardsontestifiedthat Detective Hardi ng
had not grabbed appel | ant by t he neck or the handcuffs; that appel | ant
had not been handcuffed; that appel | ant had not been "grabbed, touched,
man- handl ed, or anything like that”; and that Detective Hardi ng had not
yel l ed at or m shandl ed appel |l ant. Detective Hardingtestifiedin
rebuttal that he had not put hi s hands around appel | ant’ s neck, that he

had not pul | ed appel | ant out of his chair by his handcuffs, and t hat
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appel | ant had not been handcuffed during theinterview Detective

Har di ng deni ed manhandl i ng appellant or yelling into his ear.
Def ense counsel argued t hat appel | ant’ s st at ement was t he product

of coercion and threats. Although he notedthe “dianmetrically opposed

versions” of theinterview he did not nentionMranda. He asserted

t hat appel | ant had gi ven t he st at ement because he di d not want his wife

and daughter abused and because he was “physically oppressed.”
The suppression court ruled as foll ows:

[ T] he Court i s not persuaded t hat t here was coercion, and
therefore | deny his notion to suppress that statenent.

Appel | ant cont ends t hat t he suppressi on court erred i n denyi ng t he
not i on because his Mranda rights were viol ated, the court did not nake
factual findings, andthe court “flipped” the burden of proof. The
State nmai ntai ns t hat appel | ant wai ved t he argunent with respect tothe
absence of M randa war ni ngs and t he suppressi on court ot herw se di d not
err.

I n considering the suppression court’s denial of a notionto
suppress, therecord at the suppressi on hearingis the excl usive source
of facts for our review Leev. State, 311 Ml. 642, 648 (1988) (citing
Trusty v. State, 308 Md. 658, 670-72 (1987)); A kenv. State, 101 M.
App. 557, 563 (1994) (citingJacksonv. State, 52 Mi. App. 327, 332 n.5
(1982)). W extend great deferencetothefirst-Ilevel fact-finding of

t he suppression court and accept the facts as found, unless clearly
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erroneous. Perkins, 83 Ml. App. at 346-47. Nbreover, we give due
regard to the suppression court’s opportunity to assessthecredibility
of the witnesses. MMIllian v. State, 325 Md. 272, 281-82 (1992)
(citations omtted). W reviewthe evidence in the |ight nost
favorable to the State as the prevailing party. |[|d. at 281.
Wi | e we accept the suppression court's findings of fact, unless
clearly erroneous, and we gi ve due regardto that court's opportunity
toassessthecredibility of witnesses, we make our own constitutional

apprai sal of the effect of those facts. Ornelas v. United States, 517
U.S. 690, 696-97 (1996); McMIIlian, 325 Ml. at 285.
A. Mranda

W agree with the State that appel | ant wai ved t he i ssue of whet her

there was a Mranda violation. The failure to argue a particul ar

t heory i n support of suppression constitutes a waiver of that argunent
on appeal . Reynolds v. State, 327 Ml. 494, 502-03 (1992); Brashear v.
State, 90 M. App. 709, 720 (1992). Appellant testifiedthat he was
not advi sed of his Mranda rights until the end of theinterviewand
t hat he asked for alawer. Hi s counsel argued that appel | ant was
coerced i nto maki ng his statenments by physical force and threats,
however, and did not present an argument based on M randa.

B. Factual Findings
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We al so agree with the State that the suppressi on court nade
sufficient factual findings. Absent anindicationtothe contrary,
courts are presuned to knowthe lawand to apply it correctly. Howard
v. State, 112 Md. App. 148, 160 (1996) (citations onmtted); Hebb v.
State, 31 MI. App. 493, 499 (1976) (citingSanson v. State, 27 Ml. App.
326, 334 (1975); Schowgurowv. State, 240 Mi. 121, 126 (1965)). Here,
the rational e for the suppression court’s deci sionwas clear. “[B]ased
on her ultimte determ nation, the court 'obviously found the police

officers’ testinmony duringthe . . . hearingto be credi bl e. Howar d

v. State, 112 Md. App. at 160 (quoting Jones v. State, 111 Md. App.
456, 466 (1996)).

Lodowski v. State (Lodowski I1), 307 Md. 233 (1986), cited by
appellant, is distinguishable. There, the trial court denied
Lodowski’ s notion to suppress because it found that Lodowski had not
requested al awer. The court did not even consi der whet her Lodowski’s
statenents were voluntary. Accordingly, there were no factual
findings, eveninplicit, toreview. Here, the suppression court did
make a finding on the issue of voluntariness.

C. Burden of Proof

Nor do we bel i eve t hat t he suppression court i nproperly “fli pped”
t he burden of proof. “Therulenowis that the record nust refl ect
with unm stakable clarity thetrial judge s findingthat a statenment or
conf essi on was, by a preponderance of the evi dence, vol untary and made
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i naccordance with Mranda.” Hebb, 31 Md. App. at 496. It is clear

fromthe suppression court’s finding that the court believed the
testi nmony of the detectives and concl uded t hat appel | ant' s st at enent
was not coerced. It is equally clear that the court's phraseol ogy was
sinply inprecise and did not indicatethat it i nappropriately placed
t he burden of proof.

Accordingly, the notion to suppress properly was deni ed.

After appellant's second trial ended in a mstrial, defense
counsel requested a conpetency eval uati on of appellant. On July 12,
1999, the court ordered such an eval uati on. Appell ant was exam ned t he
next day and was found conpetent to stand trial, that is, ableto
under st and the proceedi ngs and assist in his defense.

Appellant's thirdtrial began on Decenber 13, 1999. The State
finished presenting its case on the afternoon of the second day of
trial. The next norning, defense counsel toldthetrial court that he
and appel | ant had di scussed appel | ant' s deci si on whet her to testify.
Bef or e addr essi ng t hat i ssue, defense counsel nenti oned t hat appel | ant
had been tol d that he coul d not have aBibleinjail. Appellant then
interjected andtoldthetrial judge that the suit of clothingthat had
been brought to himin jail “was not even snelling right and

everything, and it was wi nkled up i nside ny cell and everything.”

-24-



Def ense counsel toldthe trial judge that appell ant t hought sonebody
m ght have tanpered wi th hi s cl ot hi ng and t hat appel |l ant had tol d him
“t hey put the code over the radio 187.” Defense counsel further stated
t hat he had spoken wi t h a deputy about what appel | ant had tol d hi mand
had | earned that the deputy was unaware of any incidents having
occurred.

Def ense counsel commented that he had “grave concerns as to

[appel  ant’ s] conpetency to assist [him in presenting an adequate

def ense.” He referenced the conpetency eval uati on, and said:
| will indicatetothe court, I think, you have made
your own observations of hi mduring thetrial. Eventhe
prior trial. That he has not, as far as |’ mconcer ned,

exhi bited rational thought at tines with nme. Heis under
t he i npressi on that, as you knowfromthe docunent that’s in
the court jacket, he felt that there was a conspiracy
actual |y between nysel f and t he prosecutor. And | think as
wel | as yoursel f, to have hi msomehow found guilty of the
case.

He sent a copy —he i ndi cated he will send a copy of it

to the Justice Departnment. | will indicate to the court

again, it isnystrongbelief M. Johnsonisjust not ina

positiontorender adequate assistanceto ne. Eveninspite

of the earlier exam nation that was done.

Def ense counsel then expressed concern about appellant's ability
t o deci de whet her totestify. At his counsel’s request, appellant was
permttedtotalk tohisfamly, who were present inthe courtroom
about his deci sion.

After appel |l ant had spokenwith his famly, thetrial judge asked

hi mhi s name, age, and some questions about where he was, who the

-25-



peopl e around hi mwere, and why t hey were there. The trial judge then
found appel | ant to be ori ented and asked hi mwhet her he was going to
testify. Appellant saidthat he woul d abi de by his attorney’s deci si on
and not testify. The trial court asked him ®“After you bal anced
everything, youagreethat’s the best thingtodo. Not totestify?”
Appel I ant responded, “I’ mnot sure.” Appellant then requested, and was
permtted, toconsult with his |awer again. After nore indecisionon
appellant’s part, the foll ow ng occurred.

[ APPELLANT] : | " mconsi deri ng because |’ mscared for ny

liferight now 1’ mnot speaking becausethetrial itself,

but t hings t hat have been happeni ng. Wat |’ ve been heari ng

inside the jail.

THE COURT:AlIl right. Now what is your decision?

[ DEFENSE COUNSEL] : Are you sayi ng sonebody t hreat ened you
inthe jail --

[ APPELLANT] : (I ndi cating)

[ DEFENSE COUNSEL]: —about testifying?

[ APPELLANT] : No, not about testifying. About the
situation at hand. | nmean, it’s officers and everyt hi ng.

And so |I’'’m afraid.

[ DEFENSE COUNSEL]: Officer?

[ APPELLANT] :  Yeah.

[ DEFENSE COUNSEL]: Have done what ?

[ APPELLANT] : | —just alot of stuff been happening. |

mean, al ot of stuff been happening. The letter | have for
you is all for peace. |I'mtrying to bring it out for
[ defense counsel]. Pull it out. Said sonething to me

that’ s very i nportant. He said what he said may matter on
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what he m ght doand all of thistinme, basically to get nore
evi dence today and everything.

Al ot of stuff been happening the last tinel wasin
the court. Last tinethings were vandalized. Things were
gone into and everything else. It’s a lot of stuff been

happeni ng.

THE COURT: Are you telling the court you're afraidtotestify
because sonmething wll happen to you.

[ APPELLANT] : It’s not only that, too. It’s sonme other
things. | feel possibly because of ne being inplicated, and
| feel like |l can be framed for sonething. That’'s what |

feel. So | nmean --

THE COURT:You feel you are being framed here today?

[ APPELLANT] : Well, the other things that | heard about
my co-defendant, who was supposed to be Fard Muhanmmed,
called Rico, | prefer not to take the stand.

The prosecutor asked t hat appel | ant be questi oned under oat h about
any threats he had recei ved. He suggested t hat appel | ant m ght be
afforded extra protection, if warranted. Defense counsel did not
agree, and asked for arecess “tolook into something.” The tri al
court then called a |lunch recess.

VWhen trial resumed, the trial judge agai n asked appel |l ant for his
decision. The follow ng occurred:

[ APPELLANT] : There’s some things that [have] to be

addressed still with the protectionof my rights, and ny

fam |y, and everything el se before | go take the testi nony

just in case anything do get out against ne.

THE COURT: | don’t know what can be done in that regard, M.
State’'s Attorney.

[ PROSECUTOR]: We don’t know what things he's tal king
about .
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THE COURT:That’s right. There’ s no way | can make any
assurances.

[ PROSECUTOR]: If, you know, if M. Johnson, through
counsel, wanted to enunci ate sonme specific threats, et
cetera, et cetera, that were affecting him then we woul d
certainly attenpt to respond conversely.

THE COURT:There has to be. We have not been able to
substanti ate any of these threats.

[ APPELLANT] : | have given ny counsel all of the
i nformati on needed.

[ DEFENSE COUNSEL] : Your Honor, in conversations with M.
Johnson, he’s indicatedto ne that whil e he was over inthe
bull pen, that isthelock-up areaof thejail. Inthejail
and wthinthejail a. . . Jordan. [Wo0’s] the individual.
An i ndi vi dual approached hi mt hat sai d sonebody el se had
told hi mthat Di on shoul d keep hi s mout h cl osed and t hat
t here was four African guys and a Musl i mt hat sai d sonet hi ng
like you like to see peopl e dead.

[ APPELLANT] : No, | didn't say anything |like that.
Def ense counsel suggested that appel l ant hinself tell the court
about the threats. The follow ng occurred:

[ APPELLANT] : There’ s a person whose | ast nanme i s Jor dan.
Hs first nanme starts with a P. He had told ne that.

* % %

He had tol d ne t hat he has spoke t o sone peopl e who are
| slam c, or religious belief, or whatever. The word has
gotten around t hroughout the jail that if I say sonething,
such and such will happento ny famly. Something w ||
happentony famly. They inplenented (sic) they knewsone
power ful peopl e.

* % %

They knew sone or sonet hing of this nature. 1| didn’t
know what ki nd of threats it’s supposed to be. The | ast
time | renmenber.
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THE COURT: And i f you don't testify, this will not happen;
is that right?

[ APPELLANT] : Yes, ma’ am

Appel | ant sai d t hat he had been t hr eat ened t he previ ous ni ght by
“sone personinthe bull pen” whose nanme he di d not know. He further
stated that “the jail officers. . . have been spreadi ng runors about
my case . . . and | feel and believe that they have somehowdrafted
w t nesses and t hi ngs of that case (sic).” He expl ained, “They drafted
evi dence and what ever that | nay not knowabout t hat may have cone up
while |'’mon the stand they have drafted in here.”

The trial judge then told appellant:

| thinkl triedtotell you when we were tal king before

t hat when you have to deci de, there has to be a bal ance. |If

you deci de that if you get on t he stand sonet hi ng m ght cone

out that will be detrinental to you, that is okay. That

goes i nto your decisionnot totestify. You have to bal ance

t hat .

Appel | ant deci ded not totestify. The prosecutor requested that
thetrial court findfor therecordthat appell ant had been unableto
articulate any threats sufficiently for thetrial court to find a nexus
bet ween t he “supposed t hreats” and appel | ant’ s deci si on, and t hat
appel | ant had been unableto articulatethethreats sufficiently for
the State to investigate. The trial court stated:

Well, I thought | had, and | didn't say it clearly
enough, but the threats that M. Johnson has [al | uded] to

have not been sufficiently substantiated for ustointerfere

withthis trial. Nor were they specific enough [and t hey

were] too vague and | have no probl embelieving that M.

Johnson has sone concerns, but | don’t think that these
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matters are specific enough for the Statetoeveninitiate
an investigation.

Appel | ant nowcontends that the court erredinfailingto mke an
adequate inquiry into his nental state and the circunstances that m ght
have | ed himto wai ve theright totestify. Appellant al so contends
that the record “establishes an el ection which was not know ng,
intelligent and voluntary.”

The requirenents for atrial court’s determ nati on of conpet ency
are set forthin M. Code Ann., Health Gen-1 (1982, 2000 Supp.) 8§ 12-
103. That statute provides,

(a) Hearing. — |If, before or during a trial, the
defendant in a crimnal case appears to the court to be

i nconpetent to stand trial or the defendant alleges

i nconpetencetostandtrial, the court shall determ ne, on

evi dence presented on t he record, whet her the defendant is

i nconpetent to stand trial.

(b) Court action if defendant conpetent. — If, after
recei ving evi dence, the court finds that the defendant is

conpetent tostandtrial, thetrial shall begin as soon as
practicable or, if already begun, shall continue.

(c) Reconsi deration of conpetency. — At any ti me duri ng
thetrial and before verdict, the court may reconsi der the
guesti on of whet her t he defendant i s i nconpetent to stand
trial.
| f a def endant who has been found to be conpetent to stand tri al

subsequent |y renews hi s cl ai mof i nconpet ency, the deci sion whether to
reconsi der the defendant’ s conpetency is w thinthe discretionof the
trial court. Trinble v. State, 321 Md. 248, 255 (1990); Stewart v.

State, 65 Md. App. 372, 377 (1985).
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I n the present case, appellant was exam ned by the Office of
Forensi c Servi ces of the Departnent of Health and Mental Hygi ene on
July 13, 1999. By letter of July 17, 1999, fromthat office, thetrial
court was i nfornmed t hat appel | ant was conpetent tostandtrial. In
addition, duringthetrial, when def ense counsel conmented to t he court
t hat he had concerns about appellant’'s conpetency, thetrial court
reconsi dered appel | ant' s conpetency by posi ng questions to himto
determ ne i f he under st ood what was happeni ng around him Appellant's
answers tothetrial court's questions were rational and coherent, and
the trial court found on the basis of those answers that he was
conpet ent .

We seenoerror inthetrial court's handling of the conpetency
issueduringthetrial. “Onceaninitial determ nation of conpetency
has been made, a reconsi derati on of the accused' s conpetency may be
made and i s control |l ed by the di scretionary | anguage of section 12-
103(c).” Roberts v. State, 361 Ml. 346, 364 (2000). In that
ci rcunst ance, noreover, “[t]here are no requirenents for an addi ti ona
hearing t o make fi ndi ngs of fact and concl usions of law.” Stewart v.
State, 65 Ml. App. 372, 375 (1985). Inthis case, appell ant previously
had been det er m ned conpetent; nevert hel ess, when def ense counsel
rai sed theissueagainduringtrial, the court exercisedits discretion
torevisit theissuesoastosatisfyitself that appell ant under st ood

t he proceedi ngs and was oriented. This was entirely proper. 1In
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addition, we do not take issue with the court's assessnment that
appel | ant remai ned conpetent; that determ nati on was a di scretionary
call by the trial judge who was in the best position to eval uate
appel l ant' s behavi or and nental state. To be sure, appell ant was
i ndeci sive. Indecisivenessis not the same as i nconpet ency however.
(I ndeed, i ndeci sion over whether to exercisetheright totestify may
reflect a capacity to understand the consequences of either choice.)

Appel | ant al so contends that his waiver of hisright totestify
was coerced by “external forces.”

The Fifth, Sixth, and Fourteenth Amendnents to the

United States Constitution guarantee the accused in a

crimnal casetheright totestify on his own behal f.

Mor eover, becausetheright totestifyis “essential to due

process of lawin afair adversary process,” . . . it may

only be wai ved knowi ngly and i ntel | i gently, under t he wai ver

st andar ds est abl i shed for fundamental constitutional rights

inJohnson v. Zerbst, 304 U. S. 458, 58 S. Ct. 1019, 82 L. K.

1461 (1938) . . . . For the wai ver of a fundanental right

t o be nade knowi ngly andintelligently, the accused nust

have a “suffici ent awareness of the rel evant circunst ances

and | i kel y consequences” that forfeiting his right entails.

Til ghman v. State, 117 Md. App. 542, 553 (1997) (internal citations
omtted). In Tilghman, we further noted that,
invirtually every crimnal trial, there cones atine when
the defendant nust choose between two reasonable
alternatives, each of which requires himto waive a
fundanmental constitutional right.
ld. at 554.

Inthis case, it is clear that appell ant was aware of his right

totestify and was abl e to make a knowi ng and i ntel li gent wai ver of
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that right. He was permttedto consult with counsel overni ght and
with his famly and counsel that norning.

Initially, appellant stated that he was rel yi ng on counsel’s
adviceindecidingnot totestify. Wenthetrial court asked whet her
he agreed, appel |l ant stated that he was “scared for [his] life.” Wen
asked whet her he had been t hr eat ened about testifying, he statedthat
it was not about testifying. He then stated it was “officers and

everything.” He added that he was afraidthat his possessi ons were
bei ng searched and “vandal i zed” and that he could “be framed for
sonmet hing.” Hereportedthat he had | earned of threats the previous
ni ght, that “word has gotten around the jail that |I say somet hi ng, such
and such will happentony famly.” He was unable to say what the
threat was. He alsosaidthat “jail officers” had spread runors, but
was unabl e to state what they were. Finally, he expressedthe fear
that if he testified he could be “inplicated” or “framed” for
sonet hi ng.

The trial court found that appellant’s threats had not been
“sufficiently substantiated.” W seenoerror inthat determ nation.
Appel | ant’ s responses wer e vague and i nconsistent. Initially, he
stated t hat he was bei ng t hreat ened, but that the threats were not
about testifying. A though he subsequently indicatedthat he was bei ng

t hr eat ened about testifying, he coul d not state who was t hreateni ng him

or what the threats were. He al so expressed concern t hat somnet hi ng he
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said could beusedtoinplicate him presumably in another crinme. As
the trial court noted, however, the threats were too vague to be
i nvestigated. And, asthetrial court al so noted, the concern about
sayi ng sonet hing detri mental onthe standis one that confronts every
def endant .

Appellant cites Martinez v. State, 309 Md. 124 (1987), as
controlling. W disagree. |In Martinez, the trial court asked
appel l ant, as part of his jury waiver inquiry, whether anyone had rmade
any prom ses or threatened hi mtogiveuphisright toajurytrial.
Id. at 135. Martinezreplied, “Yes.” Thetrial court made noinquiry
into any threats or prom ses that had been nade. In this case, by
contrast, thetrial court nmade an extensiveinquiry into appellant’s
concerns, and then concl uded t hat they were i nsufficient to prevent him
frommaki ng a knowi ng, intelligent, and vol untary deci sionto waive his

right to testify. W see no error in that determ nation.

JUDGVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANT
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