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Under Maryland |aw, the final order of an adm nistrative
agency i s subject to deferential reviewby the courts. Carriage

Hll Cabin John, Inc. v. WMuryvland Health Resources Planning

Commi ssion, 125 MJ. App. 183, 220 (1999). Deferential review

prohibits a court fromsubstituting its judgnent for that of the
agency if substantial evidence exists to support the agency’s

deci si on. Banks v. Board of Physician Quality Assurance, 354

Md. 59, 68 (1999). In applying these basic principles, an
interesting question arises when an agency decides an issue
after an Admnistrative Law Judge (ALJ) nakes factual
determ nations with which the agency |ater disagrees. \What a
review ng court should do under such circunmstance was succinctly

sunmari zed by Judge Di ana Motz, for this Court, in Department of

Health and Mental Hygiene v. Shrieves, 100 md. App. 283, 302-03

(1994) :

[When an adm nistrative agency overrules
t he recomendation of an ALJ, a review ng
court’s task is to determne if the agency’s
final order is based on substantial evidence
in the record. In making this judgnent, the
ALJ’s findings are, of course, part of the
record and are to be considered along with
t he other portions of the record. Mbreover,
where credibility is pivotal to the agency’s
final order, [the] ALJ's findings based on
the deneanor of witnesses are entitled to
substantial deference and can be rejected by
the agency only if it gives strong reasons
f or doing_ so. If, however, after giving
appropri ate deference to the ALJ' s deneanor -
based findings there is sufficient evidence
in the record to support both the decision
of the ALJ and that of the agency, the




agency’s final order is to be affirmed -
even if a court mght have reached the
opposite concl usi on. Thi s approach
preserves the rightful roles of the ALJ, the
agency, and the reviewing court: it gives
speci al deference to both the ALJ' s
deneanor-based <credibility determ nations
and to the agency’ s authority in naking
ot her factual findings and properly limts
the role of the review ng court.

(Enmphasi s added) .
Earlier in Shrieves, Judge Motz nmade it clear that there is

an inportant distinction between deneanor-based findings and

derivative inferences, i.e., inferences drawn fromthe evidence
itself. ld. at 299 (citing Kopack v. National Labor Relations
Board, 668 F.2d 946, 953 (7" Cir. 1982)). |In this regard, the

Shrieves Court, 100 Md. App. at 300, quoted Penasquitos Vill age,

Inc. v. National Labor Relations Board, 565 F.2d 1074 (9" Cir.)
(1977), with approval, as foll ows:

The [agency], therefore, is viewed as

particularly capabl e of draw ng
inferences from the facts. .
Accordingly, . . . a [review ng court]
must abi de by the [agency’s] derivative
i nf erences, i f dr awn from not
di scredited testinmony, unless those
inferences are “irrational,” .
“tenuous” or “unwarranted.” . As

al ready noted, however, the [agency],
as a reviewi ng body, has little or no
basis for disputing an adm nistrative
| aw judge’ s testinonial inferences.
ld. at 1079 (internal citations omtted).
The central issues that we nust decide are two interrel ated

ones:



1. \Whether the factual findings by the ALJ,
which were rejected by the Maryl and State
Board of Physician Quality Assurance
(“the Board”) were “denmeanor - based”
factual findings and, if so,

2. Wether the Board set forth strong
reasons for rejecting the findings of the
ALJ.

To answer these questions, it is necessary to carefully
review the testinony heard by the ALJ and to analyze the ALJ s
preci se findings and those of the Board.

Qur reviewreveal s that in several instances the Board nmade
derivative inferences based on “not discredited testinmony” in
reachi ng different factual conclusions than those reached by the
ALJ. The derivative inferences utilized by the Board were not

“irrational,” “tenuous,” or “unwarranted.” Mor eover, to the
extent the Board disagreed wi th deneanor-based findings of the
ALJ, the Board set forth strong reasons for doing so.

Therefore, we shall affirmthe decision of the Board.

| . UNDI SPUTED FACTS!

Dr. Louis V. Gabaldoni is a board certified obstetrician and

gynecol ogist (OB/GYN). Prior to the disciplinary action that is

lInterspersed throughout the undisputed facts portion of this opinion are
assertions regarding the appropriate standard of care as well as statenments
concerning natters of nedical opinion. In this appeal, Dr. Gabaldoni recognizes
that it was within the province of the Board to determ ne standard-of-care issues
and resolve nmedical issues where the experts differed. Therefore, the facts are
“undi sputed” in the sense that Dr. Gabaldoni does not dispute them for purposes
of this appeal - although at the hearing before the ALJ he took a different
position as to sone of those facts.



t he subject of this appeal, Dr. Gabal doni had never been the
subj ect of any conplaint to the Board and enjoyed an excel |l ent
pr of essi onal reputation. At all times here relevant, Dr.
Gabal doni had a private practice in Hagerstown, Mryland, and
was on the staff at the Washi ngton County Hospital (WCH) — which
is also located in Hagerstown. While on WCH s staff, Dr.
Gabal doni served as chairman of the OB/ GYN departnent tw ce and
served on the quality assurance, medical records, and ethics
commttees. WCH has no residents or house officers.

On Novenber 5, 1997, the Board filed charges against Dr.
Gabal doni for alleged violations of several provisions of the
Medi cal Practice Act (“the Act”). The Act is set forth in
sections 14-401 et seq. of the Health Occupations article of the
Maryl and Code (1995 Repl. Vol.). Among other things, Dr.
Gabal doni was charged with havi ng vi ol ated secti on 14-404(a)(22)
of the Act by failing to neet the appropriate standard for the
delivery of medical care.

The professional m sconduct charges against Dr. Gabal don
all related to the treatnent he rendered to a young Hager st own
woman, who, for confidentiality purposes, will be referred to as

Pati ent A.



Patient A canme under Dr. Gabal doni’s care on Novenber 28,
1994, when she was pregnant with her first child. Toward the
| at er phase of her pregnancy, Patient A devel oped pre-eclanpsia.?

On July 8, 1995, at 5:11 p.m, Patient A wth Dr.
Gabal doni ’ s assistance, delivered a healthy baby boy. After
delivery, Patient A began to henorrhage due to uterine atony?® and
retai ned placental fragnments. Patient A, due to henorrhaging,
| ost nore than 600 cc’s of blood. Any blood |oss over 500 cc’s
is considered excessive, especially in persons, such as Patient
A, who are already anem c.4 Tachycardia (abnormally high heart
rate) is a synptom of anema. |In an anem c patient, the heart
sonmetinmes races in an attenpt to adequately oxygenate the body’'s
or gans. Severe anem a, | ef t unt r eat ed, can lead to
deterioration of the heart nuscle, causing decreased punping
ability, which can |l ead to congestive heart failure. Shortness
of breath, fatigue, dizziness, and headache are synptons often
seen in anem c patients.

At 7:35 p.m, which was a little over two hours after her

baby was delivered, Patient A expelled alarge blood clot, which

2Pre-eclanpsia is evidenced by the devel opment of hypertension (140/90 or
greater) wth proteinuria (protein in the wurine of over 300 ngs.) or edenn
(swelling of the extrenmties), or both. It is frequently caused by pregnancy or
the influence of a recent pregnancy; pre-eclanpsia nost frequently occurs after
the 20'" week of gestation.

SUterine atony is a condition in which the uterus does not contract
sufficiently to put pressure on the blood vessels.

“Anemia is a quantitative deficiency of the henoglobin, often acconpanied
by a reduced nunber of red bl ood cells.



caused her bl ood pressure to fall to 67/42. At 8:30 p.m, Dr.
Gabal doni was cal |l ed at home fromWH. He ordered that hospital
personnel caring for Patient A draw blood and do a conplete
bl ood count (CBC) the next norning. The standard pre-printed
orders, which were already in Patient A's chart, also called for
a CBC in the norning.

Sunday Morning — July 9, 1995

On July 9, at 8:30 a.m, Sheryl Gray, a registered nurse
enpl oyed at the WCH, phoned Dr. Gabal doni at hone and told him
that the hospital |ab had reported that Patient A's CBC results
showed t hat she had henmogl obin | evels of 5.4 and a hematocrit of
14.8. These readings indicated a severe | evel of anema. Mre
specifically, it showed a |lack of red blood cells so critica
that the standard of care called for a CBC, including hematocrit
and henogl obin (“HEH"), within four hours of 7:00 a.m, foll owed
by an i nmedi ate transfusion if the hematocrit did not rise.®

At 8:30 a.m, Dr. Gabaldoni ordered that CBC |evels be
checked again at 5:00 p.m At 10:35 a.m, however, Dr.
Gabal doni, after again talking with Sheryl Gray, ordered that a
CBC be done at noon that day. He also ordered that Patient A be
typed and cross-matched for blood and ordered that her

orthostatic bl ood pressure be checked regularly.?®

SAny hematocrit readi ng bel ow 35 i s considered | ow.

6Orthostatic blood pressure is a nethod of taking a patient’s blood pressure
while the patient is sitting and standing to determine whether the person is
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Sunday Afternoon —July 9: Mdnday — July 10

The lab results were reported to the WCH nursing staff at
12:30 p.m on July 9. Patient A's hematocrit reading at that
point was 14.0. This level was so low that Patient A s organs
were no |onger being oxygenated properly. At this hematocrit
level, the standard of <care requires that the attending
physician, in this case Dr. Gabal doni, informthe patient that
she remained extremely anemc and definitely needed a bl ood
transfusion to avoid a grave risk of serious adverse nedi cal
consequences.

The standard of care also required that Dr. Gabal doni order
a blood transfusion as soon as he received the hematocrit
readi ng of 14.0, provided, of course, that Patient A consented.
Dr. Gabal doni did not receive the consent of his patient for a
bl ood transfusion until 9:20 a.m on Mdnday, July 10.

The main factual questions that confronted the ALJ, and
| ater the Board, was whether Dr. Gabal doni ever adequately
explained to Patient A the necessity of a transfusion at any
time on July 9.

Dr. Gabal doni visited Patient A on the afternoon of July 9
and again on the afternoon of July 10. Wat he told Patient A
during these two visits and whether there were any other visits

are issues that the parties vigorously dispute.

losing blood, or does not have enough oxygen in the blood, or is otherw se not
tolerating the | ow bl ood vol ure.



At 4:30 p.m on July 10, Patient A experienced slight
nausea, shortness of breath, and blurred vision. Less than
three hours later, at 7:10 p.m, Patient A's condition worsened.
Her bl ood pressure was very high (162/104), as was her pulse
rate (124 beats per mnute) and she needed to lean forward in
order to breath. The nursing staff observed that she was
“shaky” and short of breath. There were crackles’ in her |ungs,
indicating a build up of noisture in the |ungs.

On July 10, Brenda Horsch, a registered nurse at WCH, who
began attending Patient A, at 7:00 p.m, phoned Dr. Gabal doni at
7:20 p. m Dr. Gabal doni returned Nurse Horsch’s call at 7:30
p.m  She advised Dr. Gabal doni of Patient A's condition. Dr.
Gabal doni ordered a CBC and arterior blood gases to be done as
soon as possi bl e.

About this sanme tinme, the exact hour is not shown, Dr.

Gabal doni tel ephoned Dr. Dino Delaportas, a board certified

infectious disease and internal nmedicine specialist. Dr .
Del aportas is a colleague and friend of Dr. Gabaldoni. In this
phone conversation, Dr. Gabal doni expl ained Patient A's

condi tion and asked Dr. Del aportas whether Patient A m ght have
a pul nonary enbolism or blood clot. Dr. Delaportas told Dr.
Gabal doni that Patient A's anem a was her main problem not

pul monary enbolism He also told Dr. Gabal doni that it was very

™Crackle” is a catch-all termthat means there is an extra breath sound.
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i nportant that he convince Patient A to have a bl ood transfusion
i mredi ately and recomended that in the interimhe give her sone
Lasi x and oxygen.

The lab tests that Dr. Gabal doni ordered at 7:30 p.m were
given to Nurse Horsch at 7:45 p.m and reported to Dr. Gabal doni
at 8:20 p.m The test results showed that Patient A's
hematocrit had fallen to 13.5 and her henogl obin was 4.7. These
were very low H & H levels.® The arterial oxygen content of
Patient A's bl ood was 56, which was al so extrenely | ow. Norna
arterial oxygen readings should be in the 90's. VWhen these
results were reported to Dr. Gabal doni at 8:20 p.m, the doctor
instructed Nurse Horsch to tell Patient A that she should
“strongly reconsider” accepting bl ood. Nurse Horsch, at 8:30
p.m, offered Patient A a blood transfusion. She also expl ained
to Patient A and her husband the risks and benefits of the
pr ocedur e. At that point, patient A and her husband did not
i mmedi ately agree to a bl ood transfusion, although they did not
flatly refuse one. I nstead, they asked Nurse Horsch if they
could wait until the respiratory therapist consulted with Dr.
Gabal doni before making a decision. At 9:20 p.m, Patient A
gave her <consent to a blood transfusion, and the first

transfusion was begun at 9:25 p.m At the time the blood

SPatient A's pre-delivery H & H levels were 27.5 (hematocrit) and 9.8
(‘henogl obi n) .



transfusion started, Patient A was in severe respiratory
di stress.

Late July 10 to 11:00 a.m_ on July 13, 1995

The first unit of blood was infused over a period of four
hours while Patient A was still in distress and still anem c.
The second unit was infused starting at 2:35 a.m and finishing
at 4:05 a.m on July 11, which was nore than twice as fast as
the first unit had been infused. Infusing blood too rapidly can
cause an anem c patient’s heart to go into congestive heart
failure.

At 3:55 a.m on July 11, Nurse Horsch again called Dr.
Gabal doni at honme to report to him that there had been no
i nprovenent in Patient A's condition. Next, at 4:05 a.m, Nurse
Horsch once nore called Dr. Gabal doni, reporting that Patient
A's condition was worsening, that she now had crackles in both
lungs, front and back, all the way up. Dr. Gabal don
i mmedi ately spoke to one of Nurse Horsch’s supervisors, Lorna
Thomas, R N., who had, on her own, called in a respiratory
technician to attend Patient A, After tal king to Nurse Thonas,
Dr. Gabal doni ordered Lasi x and some ot her nedications. He was
reassured by what Nurse Thomas told him about Patient A, and
therefore he did not cone to the hospital at that point, nor did

he consult with a specialist in energency medicine.
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Patient A s condition continued to deteriorate. Nur se
Horsch called Dr. Gabal doni around 4:45 a.m, telling himthat
Pati ent A was ashen in color, unresponsive, and sweating. She
also told Dr. Gabaldoni that it was urgent that he conme to the
hospi tal . Dr. Gabal doni, who lives about 20 m nutes fromthe
hospital, left imediately and on his car phone spoke to Nurse
Thomas at 4:50 a.m He arrived at the hospital at 4:55 a.m, at
whi ch point Patient A had gone into respiratory arrest and was
bei ng adm ni stered CPR.

Patient A was intubated incorrectly by hospital personnel
who admi ni stered CPR.  The intubation tube was entered into her
esophagus rather than her trachea, which caused her to be
deprived of oxygen for about thirteen m nutes.

Patient A was transferred to the intensive care unit of the
WCH, and later, on July 11, transferred to the University of

Maryl and Hospital, where she died on July 13, 1995, at 11:00

a.m
Cause of Death
The O fice of the Chief Medical Exam ner, after review ng
the autopsy findings and viewing all nedical records and
investigative information, issued a report on Septenmber 11,

1995, which concluded that the cause of Patient A s death was
t hat she had suffered sudden onset of cardiac arrhythm a, which

had occurred because of postpartum henorrhage superinposed on a

11



| ow henogl obin level prior to delivery. Her original death
certificate was amended to show that the immedi ate cause of
death was cardiac arrhythma with postpartum henorrhage and

anem a of pregnancy.

[1. CONTENTS OF DR. GABALDONI'S PROGRESS NOTES

VWhen Patient Awas transferred to the University of Maryl and
Hospital on July 11, so were her medical records (“the origina
records”). Dr. Gabal doni’s original progress notes read, in
material part, as foll ows:

7/9/95 - VSS (vital signs stable)][,]
aferbrile (no fever)[,] HCT [hematocrit]
14.5 [sic][,] abdonmen soft[.] . . . vagina
dry (no bleeding)[,] feels dizzy[,] plan[:]
cBC . : . orthostacics|, ] consi der
t ransf usi on.

7/10/95 - VSS[,] aferbrile[,] HIC 14.5
[sic][,] . . . vagina dry[,] no dizziness
nowi,] refuses transfusion[,] continue H& H
[ henogl obi n and hematocrit testing]

Two days after Patient A's death, Dr. Gabal doni made changes
to his progress notes. The changes were made in the sane col or
ink as the original progress notes — blue ink for the July 9
entry and black ink for the July 10 entry. These changes were
made in such a manner that the alterations would not be readily
apparent.

Under the entry for 7/9/95, Dr. Gabal doni wote, “1:00 p.m”

in the margin and added these words:

12



No orthostatic changes in BP (bl ood

pressure) or pulse. The patient still
refused transfusion[,] wll continue wth
H Hs[,] iron, PC and regular orthostatic
checks.

Under the entry for 7/10/95, Dr. Gabal doni (1) added: “A. M~
in the margin, (2) added the words “feels nmuch better” between
t he phrases “no dizziness now and “refuses transfusion,” and
(3) added the words “consider transfusion at |later date” at the

end of the entry.

I11. THE ADM NI STRATI VE LAW JUDGE’ S CONCLUSI ONS

Saundr a Spencer, the ALJ who heard this case, concl uded t hat
Dr. Gabal doni had appropriately advised Patient A of the need
for a blood transfusion on the norning of July 9, 1995, but
Patient A nevertheless refused to have that transfusion unti
9:20 p.m on July 10. She also concluded that, after the July
9 norning visit, Dr. Gabal doni repeatedly advised his patient to
have a transfusion but the advice was consistently rejected up
until 9:20 a.m on July 10.

The ALJ opined that, although the Board did establish that
Dr. Gabaldoni had failed to properly nmake additions to his
progress notes and did not accurately reflect in those notes the
severeness of Patient A's condition, no sanctions were
war r ant ed. She noted that, since Patient A s death, Dr.

Gabal doni had al ready taken conti nui ng nmedi cal educati on courses

13



concerning appropriate record keeping. As a consequence, no
sanctions should be inposed due to his record keeping |apses
because, if sanctions had been inposed, the sanction would have
been duplicative, i.e., would have required himto attend the

nmedi cal education classes he had al ready attended.

V. THE BOARD S CONCLUSI ONS

The concl usi ons of the Board were as foll ows:

Dr. Gabal doni’s postpartumtreat ment of
Patient A violated the standard of care.

Dr. Gabal doni should have been aware
that this anemc patient who lost an
abnormal |y high anmount of bl ood at delivery
required closer nonitoring of her blood

count than the normal patient. He did not
order any speci al or nor e frequent
monitoring at first. When the first

postpartum hematocrit results of 14.8 cane
back at 8:30 a.m on July 9" he shoul d have
realized that these results showed that
Patient A's blood count was critically |ow
and she was at risk of cardi ac
deconmpensati on, and he shoul d have ordered a
transfusion at that point.

At the very least, Dr. Gabal doni should
have acted at once when the second
hematocrit reading of 14.0 was recorded at
12: 00 noon on July 10" [sic]. Patient A was
at this point not oxygenating her organs,
and any conpetent physician should have
recogni zed the crucial need for a blood
transfusion. Dr. Gabal doni did not order a
bl ood transfusion and did not even order
further H& Htesting until 7:30 p.m on the
following day. During this period, Patient
A frequently displayed many of the synptons
of severe anem a, including tachycardia,
shortness of breath, vomting and di zzi ness.

14



Dr. Gabal doni did not request that any
nurse offer Patient A a blood transfusion
until after 8:20 p.m on July 10", after
cardi ac deconpensati on had begun and Pati ent
A was in respiratory distress. Dr .
Gabal doni had no conversations with Patient
A or her famly in which he informed her
t hat she definitely needed a blood
transfusion to avoid the risk of serious
adverse nedi cal consequences.

Dr. Gabal doni al so breached t he st andard
of care when, after being repeatedly
i nformed, between 7:20 p.m on July 10'" and
4:05 a.m on July 11th, of Patient A's
wor seni ng | abor ot ory [ sic] results,
respiratory di stress and rapidly
deconpensating condition, he failed to
assure that a physician, either hinmself or a
consultant physician, was available in
person to manage her care at this critical
poi nt .

The Board has consistently held that the
creation of an accurate nmedical record is a
part of the standard of care required of all
physi ci ans. The records which Dr. Gabal doni
created with respect to July 9" and July 10t"
violate this standard of care. The records
were inaccurate in that they recorded an
i ncorrect hematocrit |evel, because the tine
(“A-M7”) was inaccurately recorded for
July 10t", because the record for both dates
incorrectly reported that continued H & H
testing had been ordered, and because the
record of July 9" incorrectly stated that
Patient A refused a transfusion. (See
di scussion at Section Ill of this decision.)

The creation of these records also
violated the standard of care because Dr
Gabal doni added notations to these records
two days after Patient A's death in a way
which did not indicate that these additions
were added | ater. The standard of care
requires that later additions be dated as to
when mde, and clearly shown as |later
addi tions.

15



Dr. Gabal doni not only failed to note
that the additions were added | ater; he al so
used two different pens, a blue pen which
mat ched the blue ink on the original note
concerning July 9" and a black pen which
mat ched the black ink used on the original
note concerning July 10'". In addition, for
July 10th, Dr. Gabaldoni’s additions were
i nterspersed throughout the note, from
beginning to end, in such a way that it
woul d be natural to m stake the record as
one which had been witten all at one tine.
This type of record-keeping violates both
the letter and the spirit of the standard of
care enunci ated above. And the changes made
are obviously of critical significance.

Based on these conclusions, the Board found that Dr.
Gabal doni had “failed to neet the appropriate standard for
delivery of medi cal care,” w thin t he meani ng of
section 14-404(a)(22) of the Act. The Board issued Dr.
Gabal doni a reprimand for his violation.

V. THE TRIAL COURT' S RULI NG

Dr. Gabaldoni filed, in the Circuit Court for Baltinore
City, a petition for judicial review. The matter was assi gned
to the Honorable David Ross. On March 16, 2000, Judge Ross
rul ed that the Board did not abuse its discretion in overruling

t he decision of the Adm nistrative Law Judge.

VI. | SSUES PRESENTED

As phrased by appellant, the issues presented are:
l. Whet her the decision of the | ower court

was erroneous because it relied on an
i nproper standard of review

16



1. Whether the Board gave appropriate
def erence to, and strong reasons for,
overturning the credibility-based find-
ings of the Adm nistrative Law Judge.

We shall not address the first issue raised by appell ant
because, in an adm nistrative appeal, it nakes no difference
whet her or not the trial judge applied the correct standard for
revi ew. “OQur role in reviewing the decision of an

adm ni strative agency is precisely the sane as that of the

circuit court.” Consuner Protection Div. v. lLuskins, Inc., 120

Md. App. 1, 22 (1998), rev'd on other grounds, 353 M. 355

(1999). We, therefore, do not evaluate the findings of fact and

conclusions of law made by the circuit court; instead, “[w]e
review the adm nistrative decision itself, . . . and not the
decision of the trial court.” ld.; see also, Gant V.

Departnent of Labor 124 Md. App. 357, 363 (1999).

VI1. ANALYSI S
A cl ose readi ng of the decision of the Board, quoted supra,
shows that the Board found that Dr. Gabaldoni breached the
standard of care in several distinct ways. For conveni ence, we
shal | separately | abel each all eged breach
Breach A: I mmediately after Patient A delivered her baby,
Dr. Gabal doni shoul d have ordered cl oser nonitoring of Patient

A than of a normal patient because she was severely anem c and

17



had | ost a great quantity of bl ood. Mor eover, he shoul d have
ordered that her H & H be tested regularly. Al t hough on the
nmorning of July 9 he did order an H & H test for noon of that
day, he failed to order a further H& Htest until 7:30 p.m on
July 10.

Breach B: Between 7:30 p.m on July 10 and 4:05 a.m on
July 11, he failed to make sure that either he or a “consulting
physi ci an” was avail able in person to manage Patient A s care.

Breach C: Two days after the patient died, he added
notations to the records in such a way that it would not be
clear to a reader of the progress note that additions had been
made.

Breach D: Dr. Gabal doni created inaccurate medi cal records
i nasmuch as the records inaccurately recorded the hematocrit on
two occasi ons.

Breach E: He incorrectly reported twice that continued H
& H testing had been ordered.

Breach F: His progress notes incorrectly stated that
Patient A refused a transfusion.

Breach G He had no conversation with Patient A (or her
famly) in which he informed the patient that she definitely
needed a bl ood transfusion “to avoid the risk of adverse nedi cal
consequences;” he should have given her this advice, at the

| atest, on the afternoon of July 9.

18



In his brief, Dr. Gabal doni argues:

The Board blatantly rejected the ALJ's
credibility findings on the key issues that
form the basis of the reprimnd. Whet her
the [a]ppellant told the patient that she
needed a blood transfusion, whether he
personally attended the patient on July 9
and July 10, and whether his records
accurately reflected what was done, are
credibility issues . . . that go to the very
center of the controversy in this case.

This argunent is sonmewhat m sleading. It inplies that the
only “big issues” upon which the Board based its decision to
reprimand Dr. Gabal doni were the ones concerni ng what and when
Dr. Gabaldoni told Patient A about her need for a blood
transfusion. But the breaches of the standard of care that we
have | abeled A, B, C, D, and E also fornmed the basis of the
repri mand. None of those adverse findings had anything
what soever to do with what Dr. Gabaldoni told Patient A To
reach the conclusion that Breaches A - E occurred, the Board did
not have to naeke credibility determ nations. The Board sinply
utilized its collective expertise and enunci ated the appropriate
standard of care; the Board determ ned, based on facts shown in
Patient A's chart, that Dr. Gabal doni breached the standard of
care.?®

Breaches F and G do involve, at least to sone extent,

rejection of the ALJ' s credibility assessnments of certain

°I'n this appeal, Dr. Gabaldoni does not contend that the Board was nistaken
as to the appropriate standard of care.
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wi tnesses by the Board. Technically speaki ng, whether Breaches
F and G occurred depends, in |arge part, upon what Dr. Gabal doni
did, and what he advised Patient A and her famly on only one
date, viz, July 9. But, to a mnor degree, as to Breach F (the
record keeping i ssue) the Board’s findings involve activities up
until the afternoon of July 10. W wll therefore discuss the
di fference between the conclusions of the ALJ and those of the
Board as to what transpired on both July 9 and 10.

A July 9, 1995

Dr. Gabaldoni testified that on the morning of July 9,
sometime before 10:30 a.m, he had an extensive conversation
with Patient A in the presence of her husband, about the need
for an i mredi ate bl ood transfusion. According to Dr. Gabal doni,

he told the couple that Patient A was in a dangerous situation

and urgently needed an imediate transfusion. He did not,
however , tell her that she mght die without a transfusion
because he did not want to unduly frighten her. According to

Dr. Gabal doni, both Patient A and her husband had a fear of AlIDS
and ot her bl ood-borne diseases; this fear caused Patient A to
refuse to have a bl ood transfusion

Patient A's husband deni ed that Dr. Gabal doni either tal ked
to his wife or even cane into Patient A's roomon the norning of
July 9. Patient A's nother testified that she talked to her

daughter on the phone repeatedly, on July 9 and 10, and sat with
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her for five hours on July 10. According to Patient A s nother,
her daughter told her that she had not spoken to Dr. Gabal doni
at any time concerning a transfusion.

Sheryl Gray, R N., testified that she worked a si xteen-hour
shift on July 8 and 9, 1995, at the WCH. Her shift started at
7:00 p.m on July 8 and she finished about 11: 00 a.m on the 9th,
During that shift, Patient Awas her only patient. At 8:30 a.m
on July 9, Nurse Gray phoned Dr. Gabal doni and told him of the
lab results from the 7:00 a.m H & H test. Dr. Gabal doni
ordered an H & H test be repeated at 5:00 p.m that day.

Shortly after she found out about the 14.8 hematocrit
result,

Nurse Gray had a conversation with Patient A and her husband in
which she told them that because the blood count was | ow,
Patient A should not “be surprised if Dr. Gabal doni cones in and
offers . . . [you] a blood transfusion.” At that point, Patient
A's husband asked sonme questions about a transfusion, which
Nurse Gray characterized as “normal conversati ons about bl ood,”
i.e., questions were asked about the source of the blood and
about whether the patient was likely to contract HV or
hepatitis froma transfusion. Nurse Gray testified that Patient
A did not refuse a blood transfusion at that point because none
was being offered; Nurse Gay sinply was alerting the couple

that a bl ood transfusion m ght be suggested by Dr. Gabal doni.
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Nurse Gray further testified that during the first four
hours of the shift, she never left Patient A's room because
Pati ent A and her baby needed so nmuch care. Thereafter, she was
in the patient’s room“alnost ny entire shift.” Nurse Gay did
not recall ever seeing Dr. Gabal doni in Patient A's room during
her shift.

At the end of her 16 hour shift, on July 9, when she was
reporting to Lucille Ecker, the nurse who was about to take over
for her, Nurse Gray recalled seeing Dr. Gabaldoni “in the
nurse’s section in front of the chart rack as he [Dr. Gabal doni]
was coming in” and she was about to |l eave. At that point Nurse
Gray gave Dr. Gabal doni an oral report about her care of Patient
A over the previous sixteen hours. When she concl uded her
report, Dr. Gabal doni changed his previous order and directed
that a a CBC be obtained at 12 noon — rather than at 5:00 p.m
During this conversation, Nurse Gray and Dr. Gabal doni did not

di scuss the possibility of Patient A having a bl ood transfusion.

VWhen Nurse Gray was cross-exanm ned by Dr. Gabal doni’s
counsel about when she had first seen the doctor on the norning
of July 9, Nurse Gray said:

At the tinme he would have been com ng
t hrough, he was comng around into the
nurses’ station, | was entering from the
ot her end. Qur nurses’ station has two
entrances, one from the front of the hall
and one from - |1 nean towards the front of
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the hall and one towards the back that goes
around like a semcircle.

So, | came from the patient’s room
which is beyond the nurses’ station, up
towards the front; he was com ng in towards
the m ddle. We would have been right in
front of the chart rack.
Nurse Ecker, who cane on duty at 7:00 a.m on July 9 and
worked until 7:00 p.m that evening, took over as Patient A's

nurse at 11:00 a.m She was in Patient A's room “nunerous

times” between 11:00 a.m and 7:00 p.m but never saw Dr.

Gabal doni in Patient A's room during her shift. Patient A's
husband, however, was present throughout - according to Nurse
Ecker.

Nurse Ecker recalled that she saw Dr. Gabal doni at the
nurses’ station at the hospital about 11:00 a.m on the 9'". In
this regard, she testified as follows:

Dr. Gabal doni had been in making his norning
rounds and was there at the time of report.
You know, in fact, | don’t know whether he
was at the desk right at that time when
Sheryl [Gray] was reporting to nme, but he
did turn to me and say that he would be
calling me for the results of the bl ood work
as well as the orthostatic bl ood pressures.

Q [ COUNSEL FOR THE BOARD] : V\hen was
t hat ?

A: That was approxi mately around 11: 00,
in that vicinity, because | got the report
[from Nurse Gray] probably about quarter of
11:00 - to 11:00, in that time span there.
Sheryl was due to go off at 11:00.
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Later, however, Nurse Ecker made it clear that she did not see
Dr. Gabal doni making his rounds because she had been busy wth
[ her] patients and, at el even o’ cl ock, “they were giving ne nore
patients.” In her words, Dr. Gabal doni “could have been back
[in] the hall for the past half-hour [before eleven o’'clock],
and | maybe woul d not have seen him?”

According to Nurse Ecker, she received the |lab results of
the second CBC (including the H & H) shortly after noon on the
oth, Even though the lab results showed that Patient A had a
14.0 hematocrit, she did not imediately call Dr. Gabal doni with
the results because he had told her in their 11:00 a.m
conversation that he would call her. Between 2 and 4:00 p.m,
she had a conversation with Patient A and her husband. She told
themthat there was a “likely chance” that Dr. Gabal doni would
want to give Patient A a blood transfusion that evening. The
coupl e questioned Nurse Ecker as to whether bl ood transfusions
were safe. Nurse Ecker advised them that, to the best of her
medi cal know edge, the transfusions were very safe. Lat er,
about 5:30 p.m, when she called Dr. Gabal doni to ask himfor a
prescription for Patient A s nausea, she told Dr. Gabal doni of
the 14.0 hematocrit result. |In that conversation, Nurse Ecker
asked Dr. Gabal doni whet her he was going to give Patient A blood
t hat evening, and he said, “No, not at that point.” Nurse Ecker

told Dr. Gabaldoni that the patient and her husband *“had
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concerns about the safety of blood and would like to talk to him
[Dr. Gabal doni] before he gave it . . . .~

The ALJ made the follow ng factual findings that are of
interest: “Nurses Gray and Ecker saw the [r]espondent at the
nurses’ station in LDRP unit between 10:45 a.m and 11:00
a.m[on July 9]. He had been seeing his patients.”

I nthe “Di scussi on” portion of the ALJ’ s deci sion, she sai d:

The evi dence of record establishes that
the [r] espondent recognized the need for a
transfusion on July 9, 1995 and i ndeed,
offered it to the [p]atient [on the nprning
of July 9]. The [p]atient, however, refused
the transfusion. The record further
establi shes that at 12:00 p.m on July 9,
1997, the [r]espondent ordered that Patient
A be typed and cross-matched for two units
of bl ood.

Further evidence that the Patient was
offered a transfusion on July 9, 1995 and
refused it is found in the nursing notes and
the testinony of the nurses. Nurse Gray
testified that on July 9, 1995, she had a
conversation with the [p]latient and her
husband about a transfusion and that they
both expressed concerns about receiving a
t ransf usi on. Anot her nurse, Nurse Ecker,
also testified that she talked to the
[ p] ati ent and her husband about receiving a
bl ood transfusion and t hey expressed
hesitati on because of concerns regardi ng the
safety of the blood. Also, on July 9, 1995,
Nurse Helgren had a discussion with the
[ p] ati ent and her husband about receiving a
transfusion and they told her that they
preferred not to receive a transfusion. [0

ONurse Helgren did testify that on the evening of July 9 she discussed wth
Patient A and her husband the possibility of having a transfusion, but she did
not testify that Patient A or her husband told her “they preferred not to have
a transfusion.” Counsel for Dr. Gabaldoni, on cross-examnation, asked NMNurse

25



As noted by the Board s expert, the
standard of <care would require that the
[r] espondent offer Patient A transfusion on
July 9, 1995. The [r]espondent did offer
the [p]latient a transfusion on July 9, 1995
and thus conplied with the standard of care.

* * %

The Board presented the testinmony of
Patient A’ s nother and husband who cont ended
that the [r]espondent did not see Patient A
after the delivery of the baby. Thi s
testinmony is in conflict with the testinony
of the Nurses Gray and Ecker who testified
that the [r]espondent was on the ward seei ng
patients on July 9, 1995. While the nurses
could not wverify that the [r]espondent
visited Patient A, their testinony, that he
was on the ward, is in direct conflict with
the testimony of the patient’s nother and
husband who testified that the [r] espondent
did not visit the patient. The testinony of
the patient’s nother and husband is also in
conflict with the [r]espondent’s progress
notes that establish that the [r]espondent

Hel gren whether she had told an investigator that she had talked to Patient A and

her husband
transfusion.”
st at enent ..

and that they said “that they preferred not to

receive a

Nurse Helgren said that she could not renenber having made that
A question, standing alone, does not, of course, constitute evidence
or establish any fact.

On direct exami nation Nurse Helgren testified as foll ows:

Q [Ms. ODonnell]: And what did you discuss, if you
recal | ?

A: Basically they just said that they were, you know,

kind of hesitant to have blood and, you know, | told
them that yeah, if | needed blood, | probably would be
hesitant, too, but that, you know, at the point - at

that point, we had no order for anything, so that the
di scussi on stopped there.

Q Wat, if anything, did they say about the fact
that they would not take blood if it had been offered?

A W did not discuss that.
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visited Patient A on July 9 and July 10,
1995.

The Board rejected the ALJ' s concl usion that appellant had
advi sed Patient A and her husband of the need for a transfusion
on the nmorning of July 9. This finding is of paranount
i nportance because the standard of care required that Dr.
Gabal doni advise his patient, on the nmorning of July 9, of the
urgent need for a transfusion.

The Board gave several reasons for disagreeing with the
ALJ’ s conclusion in this regard. First, in the Board s view,
contrary to the ALJ’s finding, the testinony of Nurse Gray and
Nurse Ecker did not support Dr. Gabal doni’s testinony that he
had a conference with Patient A and her husband between 8: 30 and
10:30 a.m on July 9. The Board said:

Nurse Gray testified that she worked
from7:00 p.m on July 8 until 11:00 a.m on
July 9. There is only one usable entrance
to the labor and delivery area, and one
cannot enter it w thout passing directly by
the nurses’ station. Patient A was Nurse
Gray’s only patient during her entire shift.
Nurse Gray testified that she did not see
Dr. Gabal doni at all during her shift. She
further testified that Patient A s needs
were so extensive that she spent the first
four hours of her shift entirely in Patient
A’s room and that she spent alnost all of
the rest of her shift in Patient A's room
with Patient A Patient A's husband and the
baby. Nurse Gray testified that Dr.
Gabal doni did not visit Patient A at any
time during that shift.

At the end of her shift, at 11:00 a.m
on July 9, Nurse Gray observed Dr. Gabal doni
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enter the | abor and delivery suite fromthe
outside doors and stop at the nurses’
station. She relayed Patient A's condition
to Dr. Gabaldoni at the nurses’ station.
This was the first tinme that she had seen
hi m t hat day.

Nurse Gray also testified that Dr.
Gabal doni did not order a transfusion, nor
did he ask her to talk to Patient A about a
t ransf usi on. Al t hough al | of Dr .
Gabal doni’s other orders appeared to be
faithfully recorded throughout the hospital
records from July 8 through July 11, no
orders are recorded for a blood transfusion
or for any offer of a blood transfusion to
be made on July 9.

In regard to Nurse Ecker’s testinony, the Board made the
foll ow ng observati ons:

The testinony of Nurse Ecker does not,
as the Admnistrative Law Judge states,
support Dr. Gabaldoni’s testinobny in this
regard. Patient A was transferred to the
care of Nurse Ecker at 11:00 a.m on July 9.
At the tinme that Nurse Gray was transferring
this patient to Nurse Ecker, Nurse Ecker
observed that Dr. Gabaldoni was standing
there, at the nurses’ station. Although she
first testified that Dr. Gabal doni had done
his rounds, she later stated that he had
done his rounds “apparently . . . because he
was at the nursing station.” She hadn’t
seen Dr. Gabaldoni anywhere before this
point, nor did she ever see Dr. Gabal doni
with Patient A In light of Nurse Sheryl
Gray’s testinmony, that Dr. Gabaldoni was
i ndeed at the nurses’ station at 11:00 a. m,
but that he had just arrived through the
out si de doors and had not been on the unit
at all prior to that time, Nurse Ecker’s
testi nony does not detract from all of the
ot her consistent testinmony on this issue.
Nurse Ecker’'s testinony thus does not
contradict Nurse Gray’'s, or the husband’s,
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or the nother’s testinony, nor does it
support the testinony of Dr. Gabal doni.

The Board al so concl uded that Dr. Gabal doni’ s testinony t hat
he saw Patient A on the norning of July 9 was underm ned by his
ori ginal notes. Thus, the Board rejected the ALJ' s opposite
concl usion. The Board expl ained that, originally, the notes did
not indicate when on July 9 he had seen the patient. Moreover,
the notes contained errors in that the hematocrit was never
“14.5." Moreover, Patient A who was consistently tachycardic,
could not be accurately characterized as having stable vita
signs. Lastly, Dr. Gabaldoni did not say in his original notes
t hat he advised Patient A of her urgent need for a transfusion.
| nstead, he nerely wote, “consider transfusion.” As the Board
pointed out, Dr. Gabaldoni’s own expert testified that this
entry ordinarily would be interpreted to nean that Dr. Gabal doni
was considering a transfusion as part of his plan — not that
Patient A had been offered a transfusion and refused it.

Dr. Gabal doni contends that the ALJ's finding that he did
advi se Patient A of her need for a transfusion on the norning of
July 9 was exclusively “demeanor based” within the nmeaning of
the Shrieves case. W disagree. The ALJ's decision to believe
Dr. Gabal doni and disbelieve Patient A's husband and not her was
not entirely demeanor based. The clearest exanple of this is
when the ALJ expl ains why she rejected the testinony of Patient

A's husband and nother, i.e., that their testinony was in
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“direct conflict” with the testinmony of Nurses Gray and Ecker,
“who [allegedly] testified that [r]espondent was on the ward
seeing patients on July 9, 1995.” The Board s summary of the
testinmony of Nurse Gray and Nurse Ecker, recited above, is
accur at e. The nurses did not corroborate Dr. Gabaldoni’s
testinmony that he was “on the ward seeing patients” on July 9.
The ALJ had her facts wong. As the Board forcefully pointed
out, the testinmony of those two nurses underm nes, rather than
supports, Dr. Gabaldoni’s testinony that he had a pre - 10:30
a.m visit with Patient A on July 9, in which he had an
ext ensi ve conversation regarding the need for an i medi ate bl ood
transfusion. The reason that the nurses’ testinony underm nes
Dr. Gabaldoni’s testinmony is the inherent unlikelihood that if
such a visit occurred around 10:30 a.m - as Dr. Gabal doni says
— that Nurse Gray would not have seen himin the room of her
only patient - a derivative inference that the Board was
entitled to make.

Al t hough the ALJ did not say so, it my well be that the
ALJ’ s decision to believe Dr. Gabal doni rather than Patient A's
husband or nother (as to the July 9 norning visit) was in sone
part demeanor-based. But in addition to the fact that Nurse
Gray’s and Nurse Ecker’s testinmony did not contradict Patient
A’ s not her or husband, a strong reason for disagreeing with the

ALJ's credibility assessnment is found in the original progress
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not es. If a patient was known to be in great danger and a
doctor had advised his patient of that danger and the need for
an imrediate |ife-saving transfusion, why would the doctor
negl ect to docunent the refusal in the progress notes? O, why
would he wite “consider transfusion” if he had advised the
patient of the urgent need for a transfusion? As the Board
pointed out, the woriginal notes, <contrary to the ALJ s
conclusion, in no way support the fact that a norning visit took
pl ace because the note sinply set forth the date but did not say
whet her the visit was in the AM or P.M

Additionally, the Board correctly noted that Dr. Gabal doni
never asked Nurse Gray to talk to Patient A about a transfusion.
The Board inferred, apparently, that if Dr. Gabal doni had seen
this seriously ill patient on the norning of July 9 he would
have mentioned this to the nurse and asked her totry to get the
patient to change her m nd. !

To have appropriately advised Patient A of the inmmediate
need for a blood transfusion, Dr. Gabal doni would have to have
appreciated the urgency of the situation. The Board inferred
that Dr. Gabal doni nmust not have understood the gravity of the
matter on the norning of July 9, because, after talking to Nurse
Gray, he ordered an orthostatic blood test. |In the opinion of

the Board, with a hematocrit | evel of 14.8, orthostatic bl ood

11As Nurse Gray testified, the order to nove up the CBC test from 5:00 p.m
to noon was a result of her report to Dr. Gabal doni at the end of her shift.
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pressure “becones irrelevant.” This finding was supported by
expert testinmony presented to the Board!? and was still another
reason to believe that no norning visit occurred on July 9.

B. Afternoon Visit of July 9, 1995

Dr. Gabal doni testified that he saw Patient A “around noon
to 1:00 p.m” on July 9. He admtted that he made no progress
note of this second visit on the 9th, Nevert hel ess, he clains
that his revised progress note accurately reflects what happened
during that visit. Hs testinmony in regard to the afternoon
visit was extrenely |imted. He did not say exactly what the
conversation was between hinself and Patient A during the

afternoon visit; he did, however, testify that Patient A was

2Dy, daire Witz, an expert in the field of obstetrics, testified as

fol | oned:
The ot her t hing is, perform ng orthostatic bl ood
pressures on someone who is so anenmc, actual l'y
postpartum wonen who have experienced a blood loss, it

is considered at least a relative contraindication to
perform tilt and orthostatic blood pressure since one
can induce an actual significant problem and you know
soneone who's got a hematocrit of 13.5 or 14 is going to
have synptons. Dropping a henatocrit from28 to 14.

To me, the issue of use of orthostatics are for
indications where sonmeone nay have a drop in their
hematocrit, you're trying to assess the need for maybe
a one-unit transfusion, but they're not severely anenic
to this degree. I mean, hematocrits of 20.19, you m ght
want to utilize things like that to find your fine line
between giving a transfusion or not. There is no
guestion in ny mnmind that with a hematocrit of 14, |
don't care what the orthostatics are. This wonman either
needs to get blood or docunment a refusal to get blood,
because she’'s going to die.

(Enmphasi s added) .
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“still refusing this very vital transfusion” on the afternoon of
July 9.

In regard to the afternoon visit, the ALJ sinply says in her
finding of fact that “[t]he respondent al so checks on Patient A
again in the afternoon [of July 9].” The ALJ and the Board are
not at odds in this regard. The Board said:

Avisit to Patient A by Dr. Gabal doni on
the afternoon of July 9, 1995, could have

happened, and the Board wll give the
benefit of the doubt to Dr. Gabal doni that a
short wvisit took place. Dr. Gabal doni

testified that he was unsure of when he made
the visit. He appeared at one point in his
testimony to be basing his recollection on
hi s Sunday routine; and, although he stated
at one point only that he “believed” that he
“checked on” the patient on that afternoon,
he stated el sewhere that he definitely did
see her that day.

The evidence to the contrary, though
very strong, is not as conclusive as the
evi dence against a nmorning visit. Although
[ p] atient’s husband was with Patient A all
t hat afternoon and did not see Dr.
Gabal doni, Dr. Gabaldoni did not claimto
have a conversation with Patient A’ s husband
during that afternoon visit. Possi bly Dr
Gabal doni stepped in for a mnute at a point
where Patient A s husband’s attention was
briefly diverted el sewhere. Also, although
Nurse Ecker testified that she did not see
Dr. Gabaldoni in the area after noon, Nurse
Ecker, unlike Nurse Gray, did not devote all
of her attention solely to Patient A during

her shift. Patient A could possibly have
forgotten about a very brief visit that took
pl ace when she was extrenely ill. Since it

is possible that an extrenmely brief visit
t ook place during that afternoon, the Board
will not find that such a visit did not take
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place and will defer to the ALJ's finding
t hat such a visit did take pl ace.

But inregardto the nodification to the progress notes nmade
by Dr. Gabal doni - as they concern the July 9 afternoon visit -
the ALJ, inpliedly at least, credited those notes as being
accurate. The Board di sagreed, saying:

The Board al so does not accept that the
additions nade to the record after Patient
A's death accurately reflect what occurred
during this visit. These additions were
made two days after Patient A s death.
These additions reflect a nmuch nore
specific and focused visit than originally
recorded for that date. In the additional
note, a timed entry (1:00 p.m) is nade, an
order to continue H & H (henoglobin and
hematocrit) testing is recorded, and the
words “refuses nedication” are added.

Dr. Gabaldoni testified that he made
these additions from nenory and from
reviewing the chart. The additional entry
says that H & H testing would continue; but
this testing was not continued, and no H& H
testing was done until 8:00 p.m on the
foll owi ng day pursuant to a subsequent order
phoned in at 7:30 p.m Nor does the record
show anywhere that anyone received or
recorded such an order. The order for
continued H & Htesting, reflected in this
note, is not in conformty with the rest of
the chart, or with the testinony. Such an
order was not actually issued. Dr.
Gabal doni’s additions regarding H & H
testing, thus, certainly did not cone from
the chart. This addition, therefore, nust
have come from his nenory. His menory was
obvi ously grievously faulty when he recorded
t hat notation. The Board believes that this

entire additional notation made after
Patient A's death is also nost likely the
product of a faulty nenory. If the visit

were |long enough to have included a fair
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expl anati on of the risks and benefits of a
transfusion, Patient A would have renenbered
it, or Patient A s husband would have seen
Dr. Gabaldoni in the room or Nurse Ecker
woul d have seen Dr. Gabal doni on the suite,
or Dr. Gabaldoni would have noted this
cont enporaneously in the record, or at | east
the record wuld have indicated some
subsequent effort on the part of Dr .
Gabal doni to get Nurse Ecker or the
subsequent [n]Jurse, Nurse Helgren, to try to
convince Patient A to take bl ood. Nur se
Ecker in fact testified that, at 5:15 p.m,
she asked Dr. Gabal doni on the tel ephone if
he was going to give blood and he responded
in the negative.

(Enphasi s added.)

The finding that the revised progress note concerning the
afternoon visit was not accurate is a derivative inference. The
Board was nore qualified to nake that inference than the ALJ
because twelve of fifteen Board nenbers are physicians. It is
a perm ssible inference for the Board to nake that, if a bl ood
transfusion was, in fact, rejected by a patient and if the
doctor’s plan was to continue H & H testing, the doctor would
have, in fact, immediately ordered that testing. Patient A's
chart shows that thirty and one-half hours el apsed (between 12
noon on July 9 and 7:30 p.m on July 10) w thout any additi onal
order for an H & H test.

An additional derivative inference made by the Board was
that, if Patient A had indeed refused (on the afternoon of July
9) to have a procedure that she desperately needed, Dr.

Gabal doni woul d have asked Nurse Ecker and Nurse Horsch to do
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their best to try to change the patient’s m nd. Yet, Dr.
Gabal doni waited until the next day, about 8:20 p.m, before he
made such a request to any nurse.

As already nmentioned, in deciding that Dr. Gabal doni
breached the appropriate standard of care (Breaches F and G,
the nost inportant date is July 9. As to that date, we hold
that the derivative inferences that the Board made from
undi sputed facts, coupled with the fact that the ALJ was
nm staken when she found that the testinmony of Patient A's
husband and not her were contradicted by the testinony of Nurses
Gray and Ecker, when considered in conjunction with the other
reasons set forth by the Board, established strong reasons to
bel i eve that Dr. Gabal doni had not conplied with the applicable
standard of care on July 9 because he failed, on that date, to
advi se Patient A of her desperate need for a bl ood transfusion.

C. Morni ng of July 10, 1995

Dr. Gabal doni testified as to what he did on the norning of
July 10, and his testinmony in this regard was believed by the
ALJ. She accurately summarized Dr. Gabal doni’s testinony by
sayi ng:

The [r] espondent saw Patient A and her
husband around 7:00 a.m before his office
hours. The [r]espondent discussed her
possi bl e di scharge from the hospital. He
informed her that it would inpossible for
her to go hone and recover from her | ow
bl ood volume on an outpatient basis. The
[r] espondent told Patient A her condition
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was serious, and he could not send her hone
wi t hout a bl ood transfusi on. The
[ r] espondent told her she needed a
transfusion that norning, but his notes
i ndi cate she “refused transfusion.” He told
her they would talk later in the day.

The [r] espondent’s not e “refuses
transfusion” is sufficient to document that
Pati ent A refused the transfusion.

The Board di sagreed, saying:

The credibility question hereis simlar
to that faced by the Board with respect to
the nmorning of July 9. Agai n, Dr .
Gabal doni’s testinony conflicts directly
with Patient A s husband s testinony. In
this I nst ance, Pat i ent A's husband’ s
testinmony is supported by the testinony of
Nurses Helgren and Tingle [that they did
not see Dr. Gabaldoni in Patient A's room at
7:00 a.m] and by that of Patient A's
not her . The testinony supporting Patient
A’ s husband’s version of events with respect
to July 10 is not so airtight as the
testimony supporting Patient A s husband' s
testimony with respect to the norning of
July 9, 1995. Neverthel ess, the Board finds
the testinmony of Patient A s husband nore
credible with respect to the 10'" also. By
this point in tinme, it was nmore unlikely
that Dr. Gabaldoni, if he was truly becom ng
nore aware of the urgency of the need for a
bl ood transfusion, would not have nentioned
this urgent matter to Nurse Hel gren or Nurse
Tingl e. In addition, Dr . Gabal doni ' s
credibility with the Board was damaged by
his testimony regarding the purported
morning visit of the 9th

I n addition, the records created by Dr.
Gabal doni do not strongly support his
testinmony on this issue. His original note
dated July 10, 1995, did not have a tinme of
day noted. It recorded the lab results
(hematocrit) wong. It purportedly orders
H & Htesting be done “regularly,” but H&H
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testing was not done until at |east 11 hours
| ater, and only in response to a |l ater order
called in by Dr. Gabaldoni at 7:30 p.m No
order is found in the chart showi ng that Dr.
Gabal doni actually ordered anyone to do
regular H & H testing, and no one testified
to such an order

Two days after Patient A s death, Dr.
Gabal doni changed the July 10" entry in
three ways. First, he added “AM wunder the
dat e. Second, he added “consi der
transfusion at a later date.” Third, after
t he previous notation of “no dizziness,” Dr.
Gabal doni added the words “feels ruch
better.”

These additions do not support Dr.
Gabal doni s testinmony on this issue. First,
t hese corrections were nmade from nenmory and
the charts, at the sanme time as the
additions were made to the record of July
9th.  Since the July 9'" addi tions included an
egregi ous nenory | apse (as di scussed above),
there is no reason to believe that the
changes to July 10'" are any nore accurate.
The added | anguage “consi der transfusion at
a |later date” conflicts somewhat with the
original note of “refuses transfusion.” And
the altered note, which adds the words
“feels much better,” witten long after the
patient’s death, does not carry much wei ght
with the Board, especially when the author’s
faulty nmenory on the other matters is
consi der ed. Thus, since neither the
docunent s, nor anyone else’'s testinony
support Dr. Gabaldoni’s testinony on this
specific issue, the Board concludes that the
testimony to the contrary is nore credible.
The Board will find as a fact that there was
no visit by Dr. Gabaldoni to Patient A on
the nmorning of July 10, 1995, and that his
additions to the record concerning this
i SSue were erroneous.

(Enphasi s added.)
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In our view, the Board' s reasons for disagreeing with the

Adm ni strative Law Judge’s findings as to the (alleged) July 10

norning visit are supported by strong reasons.

the test enunciated in Shrieves, supra, that

accorded def erence.

D. Afternoon of July 10, 1995

The ALJ found:

Ther ef ore, under

findi ng nmust

The [r]espondent returned to talk with

Patient A after delivering a baby

in the

afternoon. Her husband was not present and

her nother was out in the hall.
[r] espondent informed her she nust

The
have 2

units of blood before she could |eave the
hospital. Patient A told himshe would get

back to him
The Board partially disagreed wth

concl uded as foll ows:

this finding

Dr. Gabal doni testified that he spoke to
Patient Ain the afternoon of July 10'" while
she was in the bathroom He testified that
Patient A's nother was in the hospital but
was standing out in the hall at the tine.
During this conversation in the bathroom or
t hrough the bathroom door, Dr. Gabal doni
testified that he told Patient A that she
needed two units of blood before she could

| eave the hospital. Accordi ng

to Dr.

Gabal doni’s testinony, Patient A said she
woul d get back to him Dr. Gabal doni did
not claimthat he exam ned Patient A at this
tine. He did testify that he did not nmake

any notations about this visit
record.

in the

Agai n, giving Dr. Gabal doni the benefit
of the doubt, and in light of the fact that

there is no concrete evidence
contrary, the Board will find that
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took place on the afternoon of July 10th,
This testinmony is not directly contradicted
by Patient A s husband, since he was out of
t he hospital from 1:30 p.m to 5:15 p. m
Patient A's nother, who replaced Patient A s
husband at the hospital, testified that she
did not see Dr. Gabaldoni - but it is
possi bl e she stepped out into the hallway
for a monment. Nurse Tingle, whose shift ran
until 7:00 p.m, did not receive any orders
or have any conversations with Dr. Gabal doni
about bl ood or blood transfusions, nor was
she aware of Dr. Gabaldoni visiting Patient
A, but it is possible that Dr. Gabal doni
came in for a brief visit wi thout being seen
and then left without giving any orders or
suggestions to Nurse Tingle regardi ng bl ood.

This credibility finding raises the
guestion of what visit, if any, is referred
to by Dr. Gabal doni’s hospital note dated
July 10, 1995. As previously discussed, an
actual nmorning visit has been rul ed out, and
the addition of the “"AM_ was done nuch | ater
and at a time when the accuracy of Dr.
Gabal doni’s nmenory is questionable. Thi s
note also repeats the incorrect henmatocrit
results found on the July 9'" note. Since no
nmorning visit took place on July 10", his
note does not in fact reflect a norning
visit on July 10'"; yet Dr. Gabal doni denies
maki ng any notes of his afternoon visit of
July 10, 1995. The Board can only concl ude
that this note, to the extent that it refers
to any visit at all, appears to refer, at
| east in sone respects, to Dr. Gabaldoni’s
brief visit with Patient Ain the afternoon.
At the sanme tine, it appears that at | east
one of the findings recorded here (the
incorrect hematocrit finding) seens to have
been transferred from the i denti cal
incorrect findings recorded on the July 9th
not e. The exact source of the incorrect
data fromwhich this note was constructed is
not clear. Fortunately, the Board need not
determ ne the exact etiology of this note in
order to resolve this case.
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(Enphasi s added.)
Later in its opinion, the Board said:

Dr. Gabal doni may have visited Patient
A in the afternoon of July 10t". If so, the
visit was extrenely brief. |In fact, Patient
A was in the bathroom and Dr. Gabal doni did
not exam ne her. Apparently, he spoke to
her through the door. In any case, this
visit was not an adequate visit to informa
patient of the risk of death, if a
transfusion is not accepted. Patient A was
by this time in inmmnent danger of life-
threatening conplications if she didn’t have
a bl ood transfusion. Briefly talking with
her while she was in the bathroom is not
enough.

(Enphasi s added.)

Based on Dr. Gabaldoni’s own testinmony, the visit on the
afternoon of July 10 was brief and very informal. He admtted
that during that visit he did not advise Patient A that she was
inimmnent danger of life-threatening conmplications if she did
not agree to a transfusion. Even if, as the ALJ found, he told
Patient A on the afternoon of July 10 “that she could not | eave
the hospital without a transfusion,” this would not neet the
standard of care, which, as the Board said, required that
Patient A be advised of the risk of death if an immedi ate
transfusi on was not accepted. The Board’ s finding in this

regard was not deneanor based but instead was based on the
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resol uti on of medical issues which the Board was nore qualified

to make than the ALJ.

CONCLUSI ON

Reasonabl e persons can review the transcript of the ALJ
hearing together with Dr. Gabal doni’s progress notes and cone to
opposite conclusions as to whether Dr. Gabal doni did, in fact,
commt the breaches we have |abeled F and G Al t hough they

m ght each disagree with the final outcome, as the Court of

Appeals said in Snowden v. Mayor & City Council of Baltinore,
224 M. 443, 448 (1961), the test is “reasonabl eness not
ri ghtness”. We find that the Board decision was reasonable and
hold that the Board based its decision upon substanti al

evi dence.

JUDGVENT AFFI RVED,
COSTS TO BE PAI D BY APPELLANT.
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