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In this appeal, we focus on the status of a brown paper bag
t hat was searched by police after it was placed at the curb of
a public street in Baltinore City by Marvin Powel |, appellant.
Appel | ant vigorously maintains that he did not abandon the bag,
and therefore he contends that the police unlawfully searched
it. Accordingly, he challenges the order of the Circuit Court
for Baltinmore City, denying his notion to suppress the cocaine
recovered fromthe bag.

This case arises froma covert drug surveillance operation
conducted by the Baltinmore City Police Departnent on the evening
of January 1, 2000. During the surveillance, the police saw
appel lant carefully place a brown paper bag near the curb of a
public street. Fromthe circunstances of appellant’s conduct,
t he police suspected that the bag contained narcotics. Menbers
of a police team briefly stopped appellant while the bag was
searched, and recovered 34 brown glass “jugs” of suspected
crack cocaine, |ater determned to consist of 116.65 grams of
cocai ne.

The court found that the bag was not abandoned. Moreover,
t he court concluded that the seizure of appellant constituted an

arrest. Nevertheless, the court denied appellant’s suppression



notion, because it found that the arrest was supported by
probabl e cause. Thereafter, a jury convicted Powell of
possession with intent to distribute cocaine, for which he was
sentenced to twelve years of inprisonnment.

On appeal, Powel |l poses one question for our consideration:

Whet her the | ower court erred in denying the notionto
suppr ess.

In our view, this case illustrates the sonmetinmes critica
di stinction between the concept of abandonnent as that termis
used in property law, and the overarching principle of
reasonabl e expectation of privacy that is central to Fourth
Amendnent anal ysi s. As we see it, even if appellant did not
intend to abandon the paper bag, thereby retaining a property
interest in it, he had no reasonabl e expectation of privacy in
the bag. Therefore, for purposes of Fourth Anmendnent anal ysis,
t he bag was abandoned. Accordingly, although we do not agree
with the trial court’s reasoning in denying the notion to
suppress, we shall affirm because we are satisfied that the
court reached the correct result.? See Ofutt v. Montgomery
County Bd. of Educ., 285 Md. 557, 564 n.4 (1979) (noting that

“an appellate court may affirma trial court’s decision on any

Y'I'n view of our conclusion, we need not deci de whet her the
stop amounted to an arrest, or whether the stop was based on
pr obabl e cause.
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ground adequately shown by the record”).
FACTUAL SUMMARY - MOTI ON TO SUPPRESS

On Septenmber 12, 2000, the trial court held a hearing on
appellant’s notion to suppress the narcotics recovered fromthe
brown paper bag. At the hearing, appellant asserted, inter
alia, that the search and seizure of the bag was illegal,
because appellant retained dom nion and control over the paper
bag, and thus did not abandon it. Moreover, Powell clainmed that
when the police stopped himnonments after he put the bag on the
ground, the stop constituted an arrest, for which the police
| acked probable cause. The State countered that appell ant
abandoned the bag in the gutter of a public street and thus
| acked standing to challenge the search. Alternatively, the
State claimed that the stop was a lawful investigatory stop,
but, even if it was an arrest, the police had probabl e cause.

Baltinore City Police Oficer Parker Elliott was the only
witness to testify. He was accepted by the court as an expert
in “identification, packaging[,] and distribution patterns of
control |l ed dangerous substances.” The following testinony is
rel evant:

[ PROSECUTOR]: [Officer Elliott] have you had any

specialized training incontroll ed dangerous substance

enf orcenment ?

[ OFFI CER ELLI OTT]: | have.
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[ PROSECUTOR] : Can you describe this training,
i ncluding the type and hours to the Court?

[ OFFI CER ELLIOTT]: Basically it was identification of

the narcotics and its packaging and identification of
street level distribution and their patterns.

* * *

THE COURT: And what did you learn in that 40 hours [ of
training]?

[ OFFI CER ELLIOTT]: Ma am basically identifying the
narcotics and its packaging and its distribution
patterns.

THE COURT: What do you nean, “distribution patterns”?

[ OFFI CER ELLI OTT]: ldentifying what is done in a hand

to hand transaction, what the transaction usually

consists of, how the narcotics are carried, how they

stash them where to find them.
(Enmphasi s added) .

O ficer Elliott testified that, at approximtely 8:00 p. m
on January 1, 2000, he was conducting covert surveillance in the
1200 bl ock of Bond Street from a rooftop |ocation. Over the
next forty-five mnutes, Oficer Elliott witnessed nunerous drug
transactions but nade no arrests. At approximtely 8:45 p.m,
O ficer Elliott observed appellant walking with a brown paper
bag, about the size of a “softball,” which was “cupped in his
hand down to his side.”

According to Officer Elliott, “[h]lands is [sic] inmportant,”

and he “watch[es] hands.” Further, the officer stated that



“[i]t’s known that narcotics are usually transported in brown
paper bags.” Based on his expertise, the officer said his
attention was “drawn” to the paper bag in appellant’s hand; the
of ficer suspected that the bag contained narcotics.

The of ficer saw Powel |l | ook up and down the street several
times. According to the officer, Powell then “very gently sat
t he bag down in the gutter right on the curb side and then stood
up, |looked right and left again and backed up . . . .7 The
of ficer recounted that appellant “took a couple of steps back,
| ooked back and forth as he was stepping back and just stepped
back about two sets of steps, row house steps and then just
stood there.” At the time, Oficer Elliott was |ocated
approxi mately 30 yards from where appell ant stopped. Although
it was dark out, the area was illum nated by street lights, and
O ficer Elliott’s view of appellant was not obstructed.

Further, the officer testified that when he saw appel |l ant
put the bag in the street, he did not believe appellant was
merely discarding garbage. Nor did the officer believe that
appel I ant “was abandoni ng” the bag, despite the fact that Powel l
“set” it “down” in the street. To the contrary, because
appel l ant placed the bag on the ground “gingerly and gently as
not to break sonmething in it,” the officer believed that such

conduct showed that appellant was “still worried about the
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contents of that bag .

O ficer Elliott added that, based on his experience, he
woul d have “bet a paycheck” that the bag contained narcotics
packaged in glass; he “believed there were jugs or vials in [the
bag because of] the way it was set down because nobody’s going
to drop that amount of narcotics on the ground because it’'s
going to break them” The officer explained:

Anybody that discards sonmething throws it. I

throwit. | think everybody throws it sonewhere. [The
paper bag] was very gingerly put down as to not break
anything in it and | know from my training and
expertise that it was probably glass in that bag,
glass vials or jugs or what have you. That’ s how
cocai ne is packaged and he just set it down. And that
was, instantly | saw that | was very sure, you know,

other than that chem cal analysis, that there was
probably narcotics in that bag.

The State inquired of Officer Elliott as to why an
i ndi vi dual woul d put a bag with drugs in the gutter of a public
street. Officer Elliott replied: “Mst people, through ny
training, don't want to get caught with that anount of narcotics
on you because that’s instant felony.”

Based on the observations recounted above, and believing
t hat the bag contained narcotics, Oficer Elliott notified the
arrest team by radio and instructed the officers to seize the
bag and detain appellant “pending further investigation.” The
evidence indicated that a total of five officers participated in
the events at the scene. The record does not reveal whether the
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of ficers drew their weapons when they stopped appell ant.

O ficer Elliott acknow edged that he instructed the teamto
detai n appell ant before he knew the contents of the bag. The
court asked the officer why one of the officers did not ook in
the bag first, to “see if it was narcotics and then place the
Def endant under arrest?” The officer expressed his concern that
appel l ant “could have been gone” if they had proceeded in the
way the court suggested. Nevertheless, Officer ElIliott
mai nt ai ned t hat appel | ant was not arrested when he was initially
st opped, even though he was not free to leave. Oficer Elliott
insisted that until the narcotics were found, appellant was
merely detained. The officer noted that Powell was not
handcuffed, and it only took about 15 seconds to look in the
bag, which was about five yards away from appell ant.

After a nenmber of the arrest teamnotified Officer Elliott
that the bag contained vials of suspected narcotics, O ficer
Elliott instructed the team to arrest appellant. The court

asked: “What was your probable cause for stopping hinP”2 The

2 Of course, a lawful investigatory detention need not be
supported by probable cause, so long as there is reasonable,
articul abl e suspicion for the stop. See Terry v. Chio, 392 U. S.
1 (1968); Berkemer v. McCarty, 468 U S. 420 (1984). As we said
in Jones v. State, 132 Md. App. 657, 666, cert. denied, 360 M.
487 (2000), it is well established that “every |l awful detention
within the contenplation of the Fourth Amendnent is not ipso

(continued...)



of ficer responded:

paper

My training and expertise of distribution patterns
and the packagi ng of narcotics . . . . Due to the high
| evel of distribution in that area that | watch on
al nost a nightly occasion, |I’ve made nunerous arrests
in that area. I know the area well, | work it every
day and |1’'ve seen narcotics transported in bags |ike
that, large amounts of narcotics transported in bags
i ke that nunmerous times. And fromthe actions of the
Def endant | had no doubt that there was either real or
fake narcotics packaged in generally narcotics
packagi ng materi al . | believed there was jugs or
vials in it the way it was set down because nobody’s
going to drop that amount of narcotics on the ground
because it’s going to break them

The circuit court ruled on Septenber 13, 2000, that

t he

bag was not abandoned by appellant, stating: “Let’s just

forget the abandonnent right now. There's no evidence that [the

bag]

was abandoned . . . . The evidence showed that it wasn't

abandoned, in fact.” The court also said:

| think that part of the confusion in this case and
t he reason that both of you are all over the place in
your argunent is that, this is not actually a [motion
to suppress tangi ble evidence but rather a notion to
suppress an arrest. Standing is not an issue but if,
in fact, we’'re talking about a [motion to suppress
tangi bl e evidence this Court finds that the Defense
met its burden to denobnstrate standing because the
evi dence shows that this bag bel onged to t he Def endant
and he had a reasonabl e expectation then of privacy.!d

?(...continued)
facto necessarily ‘custody’. . . ,” even though the event
constitute a seizure for Fourth Amendment purposes.

State’ s assertion that appell ant

may

3The court’s comments as to standing were in response tothe

| acked “standing” to chall enge

(continued...)
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(Enmphasi s added) .
In its analysis, the court considered the character of the
stop as “critical.” The court concluded that, when the officers

stopped appellant, he “was seized within the nmeaning of the

Fourth Anmendnent . . . ,” and probable cause was required to
val i date the stop. Al t hough the court acknow edged a “fine
line” between detention and arrest, it found that the stop

constituted an i medi ate arrest, for which probable cause was
required. The court reasoned:

[I]f the evidence had shown, for instance, that the
arrest team had gone in an[d] asked M. Powel

guestions, had said what’'s your nane? \What are you
doing here? O made any inquiry, then | think the
argunment that he was, in fact, detained would be
stronger and the only thing that we require is
reasonabl e, articuable [sic] suspicion. But, in fact,

they didn't - there’'s no testinony that they asked
guestions or what are you doing here? O nmade any
inquiry at all, but rather, put him under arrest.

Now, in order to determ ne that you have to | ook at
the surroundi ng circunstances. He’ s surrounded by a
group of officers in uniform with weapons and he’s
told that he can’t leave. In this Court’s view that
ampunts to a seizure for purposes of the Fourth
Amendnent. VWhat that neans is that Of. Elliott has

to have probable cause in order to, in fact,
3(....continued)
the search of the bag. The judge indicated that she was

“totally confused” by the prosecutor’s coment, in light of the
State’s contention that appellant “was in possession of [the]
drugs . . . ,” and the fact that he was charged with drug
possessi on. |Indeed, the judge characterized as “ludicrous” the
State’ s argunent that appellant |acked standing. W agree that
“standing” is not an issue here. See Mnnesota v. Carter, 525

U S. 83, 87-88 (1998).
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ef fectuate that arrest.

Nonet hel ess, the court upheld the search on the ground t hat
the warrantl ess arrest was supported by probable cause. The
court said:

The officer testified that he saw M. Powel |l gingerly
pl ace a bag on the ground, then stand, take a few

steps back, [then] stand near it. It was New Year’'s
Day. It was dark. There was no one else in his
general area. The Defendant |ooked - M. Powell

| ooked around and waited. O ficer [Elliott] testified

that it is his experience, he believed that that bag

contained drugs and then - and the question is, is

t hat adequat e probabl e cause to make this arrest? And

in the Court’s view, based on the fact that the

officer is an expert, he had sufficient articuable

[sic] facts to justify his arrest of M. Powell and he

believed reasonably that an offense was being

commtted in his presence and, therefore, | wll deny

Def ense’s Mption

We shall include additional facts in our discussion.

STANDARD OF REVI EW

Qur review of the trial court’s ruling with respect to a
suppression notion “ordinarily is Jlimted to information
contained in the record of the suppression hearing.” Cartnai
v. State, 359 M. 272, 282 (2000); see Rowe v. State, 363 M.
424, 431 (2001); Ferris v. State, 355 Md. 356, 368 (1999); State
v. Fernon, 133 M. App. 41, 43 (2000). We reviewthat evidence
in the light nost favorable to the prevailing party. Stokes v.

State, 362 Md. 407, 414 (2001); Charity v. State, 132 M. App.

598, 606, cert. denied, 360 M. 487 (2000). Mor eover, in
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reviewing the ruling of the trial court, we recognize that it is
the trial court’s function “to assess the credibility of the
witnesses.” MMIllian v. State, 325 M. 272, 282 (1992). I n
our review, we extend great deference to the fact-finding of the
| ower court, and accept the first-level facts as found by that
court, wunless clearly erroneous. Ferris, 355 M. at 368;
Ri ddick v. State, 319 M. 180, 183 (1990), overruled on other
grounds by Wengert v. State, 364 Md. 76, 89 n.4 (2001); Argueta
v. State, 136 MI. App. 273, 278 (2001).

Neverthel ess, astotheultimte determ nati on regardi ng t he
legality of an arrest or search, we make our own independent,
constitutional appraisal. W acconplish this task by review ng
the law and applying it to the facts that are not clearly
erroneous. Inre Tariqg A-RY, 347 Md. 484, 488-89 (1997), cert.
deni ed, 522 U. S. 1140 (1998); Jones v. State, 343 Ml. 448, 457-
58 (1996); see also Ornelas v. United States, 517 U S. 690, 699
(1996) (recogni zing that appellate court must conduct
i ndependent, de novo review of ultimte question of whether
there was reasonable, articulable suspicion to detain
i ndi vidual; findings of historical fact are reviewed only for
clear error).

In this case, the trial court found that the bag was not
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abandoned, but did not articulate the facts on which it based
its conclusion. As to the wultimte |egal conclusion of
guestions such as whether the police had probable cause or
articul able suspicion for a stop, or whether a defendant had a
reasonabl e expectation of privacy, we do not defer to the trial
court’s determ nation. Rather, we review these concl usions de
novo. See Ferris, 355 Md. at 368-69; Charity, 132 Md. App. at
607-08; Martin v. State, 113 M. App. 190, 236 (1996)
(recogni zing de novo review concerning question of whether
def endant had a reasonabl e expectation of privacy); Sproates v.
State, 58 M. App. 547, 563 (1984) (“A trial court’s
determ nation that a reasonable expectation of privacy exists
‘is a legal conclusion involving substantive Fourth Amendnent
anal ysi s’ subject to appellate review.”)(citation omtted). W
believe the sanme principles apply to whether the undisputed
facts of this case anpunted to an abandonnment under the Fourth
Amendnment .
DI SCUSSI ON

We glean from appellant’s brief his contention that the
police had no right to search the paper bag unless it was either
abandoned or the search was supported by probable cause. I n
Powell”s view, his conduct and the attendant circunstances

denonstrated that he did not abandon the paper bag, and the
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police | acked probable cause to search it. Powell also asserts
t hat when the police stopped him their action constituted an
arrest, and that the arrest was illegal because it was
unsupported by probabl e cause.

In furtherance of Powell’s contention that he did not
abandon the paper bag, Powell seens to rely on circunstanti al
evi dence of his subjective intent, as well as the testinony of
the police officer, who did not consider the bag abandoned. He
al so points to the trial court’s finding that the bag was not
abandoned, which he contends is a factual determ nation that was
not clearly erroneous.

The State counters that appell ant abandoned t he paper bag,
and thus had no reasonable expectation of privacy in it.
Therefore, the State contends that the police officers were
entitled to search the bag. Moreover, the State argues that the
stop constituted a | awful investigatory detention rather than an
arrest. In any event, the State nmaintains that the seizure of
appel l ant was supported by probabl e cause.

Resol ution of the i ssue before us requires that we determ ne
whet her appel | ant had a reasonabl e expectati on of privacy in the
paper bag under Fourth Amendment | aw. I f appellant |acked a
reasonabl e expectation of privacy in the bag, then the bag was

abandoned for purposes of Fourth Amendnment analysis, and the
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search of the bag was |awful. Once the search was nade, the

police clearly had probable cause to arrest Powell. On the
other hand, if Powell retained a reasonable expectation of
privacy in the bag, then it was not abandoned. In that

circunmstance, the validity of the search woul d depend on whet her
the police had probable cause to search the bag or arrest
appellant. Although only reasonable, articul able suspicion is
needed to conduct a lawful investigatory detention, sonetines
called a “Terry stop” or a “stop and frisk,” see Terry v. Ohio,
supra, 392 U.S. 1, the pat-down search permtted as part of such
a stop is “limted” to “outer garnments to detect weapons” for
the officer’s safety. Reynolds v. State, 130 Md. App. 304, 321
(1999), cert. denied, 358 Md. 383, cert. denied, = US |
121 S.Ct. 178 (2000). It would not extend to a bag that was not
abandoned, if the bag was several feet away fromthe suspect and
di d not pose any threat to the safety of the officers or others.

The Fourth Anendnent, made applicable to the States by the
Fourteenth Anmendnment, Mapp v. Ohio, 367 U S. 643, 646 n.4
(1961), guarantees, inter alia, the “right of the people to be
secure in their persons, houses, papers, and effects, agai nst
unreasonabl e searches and sei zures.” See Rosenberg v. State,
129 Md. App. 221, 239 (1999), cert. denied, 358 Md. 382 (2000).

The Fourth Amendnent does not denounce all governnental searches
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and sei zures, however. Rather, it protects the sanctity of the
individual, as well as his property, from unreasonable and
arbitrary governnental intrusions. See Florida v. Jineno, 500
U.S. 248, 250 (1991); McMIlian, 325 Md. at 281. As the Suprene
Court has said, “‘[t]he touchstone of [the] analysis under the
Fourth Amendnent is always “the reasonableness in all the
circunst ances of the particul ar governnental invasion. . . .”"”
Maryland v. WIson, 519 U S. 408, 411 (1997) (citations
om tted). The determnation of whether a search is
“unreasonabl e” requires a balancing of “the intrusion on the
i ndi vidual’s Fourth Amendnent interests against its pronotion of
| egiti mate governnmental interests.” Maryland v. Buie, 494 U S
325, 331 (1990).

Subject to a few carefully delineated exceptions,
warrantl ess searches are presunptively unreasonable. See Katz
v. United States, 389 U S. 347, 357 (1967); State v. Bell, 334
Mi. 178, 191 (1994); Hardy v. State, 121 M. App. 345, 355
cert. denied, 351 Md. 5 (1998). Odinarily, the State has the
burden of proving the legality of a warrantless search and
seizure. Partee v. State, 121 M. App. 237, 259 (1998). *“When
the justification offered is that the property was abandoned,

the State nust prove that the evidence was voluntarily abandoned
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and was not tainted by a Fourth Amendnment violation.” 1d.

The Supreme Court has recogni zed that the “application of
t he Fourth Amendnent depends on whether the person invoking its
protection can claim a ‘justifiable,” a ‘reasonable,” or a
‘legitimte expectation of privacy that has been invaded by
governnment action.” Smith v. Mryland, 442 U S. 735, 740
(1979). Thus, “[t]he scope of the protection afforded by the
Fourth Amendnent is defined in terns of the individual’s
‘legitimte expectation of privacy.’” Stanberry v. State, 343
wmd. 720, 731 (1996), cert. denied, 520 U.S. 1210 (1997) (quoting
Smth, 442 U S. at 740); see Ownens v. State, 322 M. 616, 625,
cert. denied, 502 U.S. 973 (1991). When an all eged
governnmental search “does not intrude upon a legitimte
expectation of privacy, there is no ‘search’ subject to” the
Fourth Anmendnent. Illinois v. Andreas, 463 U S. 765, 771
(1983); see United States v. Jacobsen, 466 U. S. 109, 113 (1984)
(stating that a “search” comes about “when an expectation of
privacy that society is prepared to consider reasonable is
infringed”).

In Bond v. United States, 529 U. S. 334 (2000), the Suprene
Court noted that proper analysis under the Fourth Amendnment

enbraces two discrete questions: “First, we ask whether the
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i ndi vidual, by his conduct, has exhibited an actual expectation
of privacy; that is, whether he has shown that ‘he [sought] to
preserve [sonething] as private.” . . . Second, we inquire
whet her the individual’s expectation of privacy is ‘one that
society is prepared to recognhi ze as reasonable.’”” 1d. at 338
(quoting Smith, 442 U S. at 740) (alterations in original);
accord United States v. Sinons, 206 F.3d 392, 398 (4th Cir.
2000); Stanberry, 343 Md. at 731; Liichowv. State, 288 Md. 502,
511 (1980). The first question involves the defendant’s
subj ective expectation, while the second concerns society’'s

obj ective view of that expectation. See Smth, 442 U S. at 740.

The Court of Appeal s has articulated a simlar two-part test
to determ ne when Fourth Anmendnent protection applies. I n
Venner v. State, 279 Md. 47, cert. denied, 431 U. S. 932 (1977),
the Court said:

[Flirst ... a person [nust] have exhibited an actua

(subj ective) expectation of privacy and, second, that

expectation [nust] be one that society is prepared

to recognize as 'reasonable.’
ld. at 52 (quoting Katz, 389 U.S. 347 at 361 (Harlan, J.,
concurring)); accord Stanberry, 343 M. at 731.

Cenerally speaking, in Fourth Amendment analysis, the

concepts of abandonment and | ack of expectation of privacy go
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hand in hand, as the proverbial two sides of the sane coin.
| ndeed, in Fourth Amendnent parlance, the term “abandonment” is
often a shorthand reference for the <concept of lack of
expectation of privacy. As the Court recognized in Stanberry,
343 M. at 731, “Ibl]y abandoning property, t he owner
relinqui shes the I egitimate expectation of privacy that triggers
Fourth Amendnent protection.” See Abel v. United States, 362
U S 217, 241 (1960); State v. Sanpson, 362 M. 438, 447-48,
cert. denied, ____ US. ___, 2001 US. LEXIS 4007 (May 29,
2001); Morton v. State, 284 M. 526, 531-32 (1979); Duncan V.
State, 281 M. 247, 261-62 (1977); Everhart v. State, 274 M.
459, 483 (1975) (“Wthout question, abandoned property does not
fall wthin that category in which one has a legitimte
expectation of privacy to bring it within the protection of the
Fourth Amendment . . . .7"); Partee, 121 M. App. at 245.

Even if an itemis not abandoned as a matter of property
|l aw, however, it does not follow that a property owner
necessarily retains a reasonabl e expectation of privacy in the
item This seens |ike just such a case. Applying the requisite
Fourth Amendnent anal ysis, the totality of circunstances conpels
the conclusion that appellant did not have a legitimte or
reasonabl e expectation of privacy in the bag at the tinme that it

was searched, regardless of any property interest that he may
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have ret ai ned.

To be sure, both the Supreme Court and the Court of Appeals
have recogni zed a defendant’s |legitimate expectation of privacy
in various containers that are not necessarily in the physical
possessi on of the property owner at the tine of a search. See,
e.g., Bond, 529 U S. at 338-39 (recognizing expectation of
privacy in canvas bag placed in overhead conpartnment of bus);
St anberry, 343 Md. at 738 (black suit bag on overhead rack of
bus); Owens, 322 Md. at 630 (nylon bag with zipper closure and
| uggage tag bearing defendant’s name and address left in
acquai ntance’s home); Liichow, 288 Mi. at 512 (plastic bag used
to carry personal belongings); Mrton, 284 Ml. at 533 (plastic
bag left on gymmasiumfl oor at a recreation center). The facts
of this case, however, are markedly different from the ones
cited above.

In Stanberry, for exanple, the Court considered the
constitutionality of a search for narcotics conducted on a
public bus during a “drug interdiction.” Id. at 728. The Court
concluded that the defendant did not abandon his garnent bag,
pl aced on an overhead rack of the bus, nerely because he |eft
t he bag on the bus when he used the facilities at a rest stop.

ld. at 740. Because no recogni zed exception to the warrant
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requi renment applied to the search, the Court found the search
unlawful . Id.

Inthe sem nal case of California v. G eenwod, 486 U S. 35,
37 (1988), the Suprenme Court recognized that an individual’s
Fourth Anmendnment rights were not violated when the police
searched a person’s trash container, placed for collection
“outside the curtilage of a honme.” Significantly, it was not
the location of the trash outside the curtilage that was
controlling. Despite the |ocation of the garbage, the Suprene
Court recognized that the defendant “did not expect that the
contents of [his] garbage bags woul d become known to the police
or . . . the public.” I1d. at 39. Nevert hel ess, it concl uded
that the defendant | acked a “reasonabl e expectati on of privacy”
with regard to itens that were “discarded.” ld. at 41. I n
reachi ng that conclusion, the Suprene Court recogni zed that the
garbage was “readily accessible to animals, chil dren,
scavengers, snoops, and other nenbers of the public.” 1d. at 40
(footnotes omtted). Moreover, the trash was placed at the curb
“for the express purpose of conveying it to a third party, the
trash collector . . . .7 ld.

The recent case of State v. Sanpson, supra, 362 M. 438,
makes clear that the holding in Greenwood is not limted to
t hose situations when property or trash is beyond the curtil age
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of a hone. Rat her, the paramunt question is whether the
def endant had a reasonabl e expectation of privacy. [|n upholding
the search of trash that was left for collection on the
def endant’s own property, the Sanmpson Court enphasized that
resol ution of these cases turns “less on the property concept of
abandonnment” and nore on the question of whether the defendant
“relinqui shed any reasonabl e expectation of privacy.” |Id. at
447. The Court concluded that such an “approach is entirely
consistent with Greenwood and is the only reasonable one.” |Id.
at 451. Witing for the Court, Judge WI ner said:

The focus is on whether the person placed his or her
trash, for collection, in an area at or near a public
way or area, so that it was readily accessible to the
public. If so, it matters not whether that area is
technically within or wthout the boundary of the
curtilage. As the North Dakota court stated in State
v. Herrick, supra, 567 N.W2d at 340, “[w]e will not
engage in neasuring expectations of privacy with a
ruler.” VWhen dealing with trash set out for
collection, making the perineter of the curtil age
decisive for Fourth Anmendnment purposes |acks any
reasonabl e basis and would |ead to wholly irrational
results. Curtilage is a legal concept, not a
surveyi ng one. Most peopl e probably have no i dea what
the word “curtil age” even neans, nuch |ess where, on
their property, it ends. Nor do they, as a practical
matter, give a nonent’s thought to whether the place
where they set their trash for collection is within or
wi t hout this unmarked boundary.

ld. at 451-52 (alteration in original).

Numer ous cases from other jurisdictions are to the sane

effect as Sanmpson. See Sanpson, 362 M. at 446-451, 446 n.4
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(collecting cases); see, e.g., State v. Kinberlin, 984 P.2d 141,
145-46 (Kan. 1999) (upholding seizure of trash from a small
ditch a few feet from street but within curtilage of hone,
because defendant had no reasonable expectation of privacy);
United States v. Hedrick, 922 F.2d 396, 399-400 (7" Cir.), cert.
deni ed, 502 U. S. 847 (1991) (recognizing that “nere intonation
of curtilage . . . does not end the inquiry,” and uphol ding
search of trash bags kept on driveway for a week, 50 feet from
house and 18 feet from public sidewal k, because trash was
“readily accessible to the public” and thus defendant had no
reasonabl e expectation of privacy). When the cases speak of
abandonment in the context of a search of trash, it is evident
that they are referring to the lack of a reasonabl e expectation
of privacy. See, e.g., United States v. Dela Espriella, 781
F.2d 1432, 1437 (9'M Cir. 1986) (stating that warrantl ess search
of garbage left at curb for collection does not violate Fourth
Amendnent because property was abandoned); United States wv.
Vahal i k, 606 F.2d 99, 101 (5'" Cir. 1979), cert. denied, 444 U. S.
1081 (1980) (placing garbage at curb for collection “is an act
of abandonment which termnates any [F]lourth [A]nmendment
protection”); United States v. Shelby, 573 F.2d 971, 973 (7t"
Cir.) (concluding that placenent of “trash in the garbage cans

at the time and place for anticipated collection by public
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enployees . . . signifies abandonment,” term nating any
expectation of privacy), cert. denied, 439 U S. 841 (1978).

To be sure, “what [a person] seeks to preserve as private,
even in an area accessible to the public, may  be
constitutionally protected.” Katz, 389 U S. at 351-52. I n
St anberry, the Court recognized the inportance of the property
owner’s intent, stating:

“VWhet her property has been ‘ abandoned i s general ly
a question of fact based wupon evidence of a

conbi nati on of act and intent.’” Intention is a prinme
factor in considering whether there has been an
abandonnment ; it is to be ascertained from what the

actor said and did since intent, although subjective,
is determned from objective facts at hand.”

St anberry, 343 Ml. at 732 (quoting Mrton, 284 M. at
531)(internal citation omtted). Nevert hel ess, the Stanberry
Court made clear that “[w]hile the owner’s intent to abandon the
property may be rel evant in determ ning whet her the owner had a
reasonabl e expectation of privacy, subjective intent alone is
not dispositive.” Id. at 737. Witing for the Court, Judge
Raker recognized that “[a]lthough the Fourth Amendnent inquiry
focuses on the property owner’s actual expectation of privacy,
a subj ective question, courts nust frequently rely on objective
i ndications of the owner’'s intent.” ld. at 732. Thus,
“[i]ntent to abandon nust ordinarily be assessed based on

external mani festations, such as the owner’s words and actions.”
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ld. at 737.

The Court in Stanberry identified “a variety of objective
factors to determ ne whether property is abandoned.” ld. at
733. These factors include the location of the property and
“whet her the area [was] secured;” the length of tine that the
property remained in the l|ocation prior to the search; the
condition of the property when it was searched; whether the
owner asked a third party to “watch or protect the property;”
and “whether the owner disclained or failed to claim the
property when questioned by police.” I d. The Court also
enphasi zed the inportant difference between an affirmative
di scl ai mer of ownership by a suspect and a “passive failure to
claim one’s property.” ld. at 735-36. Courts may not infer
“abandonnent from the owner’s failure to assert ownership of
luggage in response to police questioning during a drug
interdiction.” 1d. at 735.

As recounted earlier, in the dark of a January evening, on
a public city street, appellant carefully placed a brown paper
bag, about the size of a softball, in the area of the gutter or
curb. Clearly, Powell had not been “seized” under the Fourth
Amendnment when he placed the drugs in the street. See United
States v. Mendenhall, 446 U S. 544, 554 (1980); Ferris, 355 M.
at 375. Then, Powell backed away fromthe bag, a distance equal
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to “about two sets of [row house] steps.” Although all of the
factors enunerated in Stanberry are not relevant to this case,
when we consider the nature of the item its location, and the
ease of access to the bag, we readily conclude that appellant
| acked a reasonabl e expectation of privacy in the paper bag.

To be sure, there is nothing inherent in a brown paper bag
laying in the gutter or curb area of a public street in an urban
area that signaled that it was the type of personal property in
whi ch one woul d reasonably expect to retain a privacy interest.
In contrast to itenms such as a purse, clothing, jewelry, a
sui tcase, a backpack, a briefcase, a wallet, or other obviously
personal or valuable itens, the only reasonable inference is
that the brown, softball-sized bag, from its appearance and
| ocation, resenbled discarded trash. In contrast, if the bag
had been in appellant’s hand, the police could not have cl ai ned
that it was abandoned. But, appellant relinquished physical
custody of it. Nor was there any evidence that ready access to
the bag had been limted in sone neasure. Although appellant may
have had the bag under his watchful eye, he wal ked away fromit.
Furthermore, unlike a renote country road, which m ght not be
frequented by pedestrian traffic, there are nmany streets in an
urban area where people are out and about between 8:00 p.m and

9:00 p.m, which could make it difficult to secure the bag, and
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| ess reasonable to maintain an expectation of privacy.

Ot her factors are al so noteworthy. Powell was not asked by
police whether the bag was his, and he neither claimed nor
deni ed ownership. The officer testified, however, based on his
expertise, that a person with a quantity of drugs m ght place
the bag in the street, as appellant did, to avoid getting caught
with the drugs in his possession in the event of a police stop.
In that way, the individual could disclaimany connection to the
contraband. As the officer explained, a person apprehended with
t he bag that was recovered here woul d have an “instant felony.”
By placing the bag in the gutter in order to avoid getting
caught with the drugs, Powell could not, on the one hand, have
a legitimte expectation that he could deny dom nion over the
bag, and, in another context, sinultaneously argue that his

dom ni on shoul d be recogni zed. See California v. Hodari D., 499

U S. 621, 623-24 (1991).

Additionally, at oral argunent, appel l ant’s counsel
acknow edged, in response to the Court’s questions, that if
Powel | had wal ked away from the bag, then “mybe” it was

abandoned. The uncontroverted evidence at the hearing showed
t hat appellant “took a couple of steps back” from the bag, a
di stance estinmated at “two sets of steps, row house steps,” and

then “stood there.”
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I n support of Powell’s contention that he did not intend
to relinquish control of the bag, appellant relies on O ficer
Elliott’s testinmony; the officer stated that he did not believe
that Powel | had abandoned the bag. Just as Powell’'s subjective
intent is not controlling, we do not perceive the officer’s view

of what transpired as dispositive. See Arkansas v. Sullivan
___US __, No. 00-262, 2001 U. S. LEXI S 4118, at *5 (May 29,
2001) (per curiam (reiterating that “‘subjective intentions
play no role in ordinary, probable cause Fourth Amendnent

anal ysis’”) (quoting Whren v. United States, 517 U. S. 806, 813
(1996)); Herod v. State, 311 M. 288, 299 (1987); Argueta,
supra, 136 Md. App. at 302 (stating that officer’s “subjective
intent” is not dispositive as to whether suspect was i n custody,
but is a factor to be considered under the totality of
circumstances); Rosenberg v. State, 129 M. App. 221, 241
(1999), cert. denied, 358 Md. 382 (2000).

In Sinpson v. State, 121 M. App. 263 (1998), this Court
observed: “We do not believe . . . that stashing drugs in
anot her person’s roomgives the person who stashes the drugs an
expectation of privacy that society regards as reasonable.” Id.
at 282. In much the same way, we conclude that Powell did not
have a privacy right in the bag that society would regard as

reasonable. To the contrary, under Fourth Amendnent anal ysis,
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we are satisfied that appellant |acked any reasonable
expectation of privacy in the bag. Therefore, it was abandoned.
Appel | ant agrees that if the bag was abandoned, the police were
entitled to look inside it. When they did so, they clearly had
probabl e cause to arrest appellant. Accordingly, appellant’s
notion to suppress |lacked nerit, and it was properly denied.

JUDGVENT AFFI RMED; COSTS TO BE
PAI D BY APPELLANT.
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