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This case i nvolves a police officer’s efforts to protect his
right to summon a witness to a disciplinary proceeding. It
requires that we construe section 734 of the Law Enforcenment
O ficers’ Bill of Rights (“LEOBR"), M. Code (1957, 1996 Repl
Vol .), Art. 27, 8 734, and address how the right of appeal in
that section inter-relates with an appeal under section 732 of
LEOBR.

Thi s appeal presents two questions:

| . Did appell ee have standing to bring a
petition for pre-hearing relief under
LEOBR section 7347

1. May the circuit court disturb a final
adm ni strative decision based on a
petition brought under section 734 of
LEOBR, or may it only alter a final
agency deci sion when presented with an
appeal under section 7327

We conclude that appellee had standing to file a petition
under section 734 because he was denied the right to summpn a
wi t ness under LEOBR section 730(j). Further, we hold that the
circuit court, in the course of deciding appellee’s section 734
appeal, properly vacated the decision on the nmerits of the
di sciplinary case. We shall affirm the circuit court’s
decision to remand appellee’s case for a new admnistrative
heari ng.

FACTS AND LEGAL PROCEEDI NGS
Maryl and Transit Authority (“MTA”), appel |l ant, enpl oyed Paul

2



Hayden, appellee, as a transit |aw enforcenent officer. Hayden
was assigned to the Light Rail Division. MIA charged Hayden
with several violations of agency policy, including failing to
carry a weapon while responding to a call, inproperly using
energency equipnent on a police vehicle, and inadequately
supervi si ng subordinates. An adm nistrative hearing to consider
t hese charges was originally schedul ed before a hearing board
convened under LEOBR for May 7, 1999, but |ater rescheduled to
July 2, 1999. Because the officer originally named to chair the
hearing board retired, Lt. Richard Wheeler was appointed chair
in his place, by order dated May 16, 1999.

Hayden testified that he | earned Wheel er had been appoi nt ed
as substitute chair on May 21, 1999. He al so claimed that he
had provided a list of mtigation wtnesses, including Lt.
VWheel er, to his attorney on April 28, 1999. Hayden included Lt.
VWheel er on the witness |ist because he had worked for himfor a
period of approxi mtely eight years, and believed that he woul d
be able to testify as to Hayden’s work habits during that tine.
At the time he submitted the witness list to his attorney,
Hayden bel i eved another officer would be chairing the hearing
board. Hayden did not file his witness list with MIA, however,
until June 22, 1999.

After seeing his nanme on Hayden's witness list, Wheeler



asked Hayden whether it was a m stake that his name was incl uded
on the I|ist. It is unclear fromthe record exactly when this
conversation took place. According to Weel er, Hayden responded
that his attorney had advised hi mthat putti ng Wheel er’ s nanme on
the witness list would nean Wheel er would have to withdraw as
chair of the hearing board. Wheeler then sought the advice of
MTFA counsel . He had no further personal contact with Hayden
until the hearing.

A prelimnary nmeeting was scheduled for July 1, 1999, “to
di scuss all outstanding issues.” Hayden testified that he
recei ved notice of this neeting by letter, and that he was aware
the i ssue of Wheeler being named as a witness would conme up at
that meeting. Neither Hayden nor his attorney attended the
meeti ng.

The next day, on July 2, 1999, the adm nistrative hearing
was commenced. Both Hayden and his attorney were present. At
the start of the hearing, the hearing board addressed Hayden's
prelimnary notion to sequester w tnesses, including \Weeler.
The board noted that this notion raised the issue of whether
Wheel er could be summoned and, therefore, whether \Wheel er could
continue to chair the hearing board. At the end of the hearing,
Wheel er stated that he would remain chair of the hearing board,

and that the board would not issue a summons requiring himto



testify.

After meeting with the Board nenbers and
consulting with the Board s | egal advisor

, the decision of the Board was not to
i ssue a summons for Lt. Wheeler as it is an
i mproper use of a sumons to change a Board
menber and that | will remain as the Board
Chai rman and reaching a decision in this
case, it is on the record that the Board
wi | restrict all conclusions to the
evidence as presented to the Board and
not hi ng el se.

In response, Hayden’s attorney advised that he would be
going to court that day to get a show cause order. \Wheeler then
replied, “O K. | presune at this point the Board will sit in
adj ournnent and re-proceed whenever the court’s nade a deci sion.
Wul d that [be] a correct response.” At this point, all parties
agreed to await the circuit court’s decision on Hayden's section
734 petition. The hearing board adjourned until October 14,
1999, to allow tinme for that resol ution.

Four days later, on July 6, 1999, Hayden filed a petition in
the Circuit Court for Baltinmore City seeking an order “to show
cause why he should not be afforded his rights under the LEOBR to
call wi tnesses of his choice.” The court issued a show cause
order on July 9, 1999. MIA answered the order on August 3, 1999.

The circuit court did not hold a hearing on Hayden’s secti on

734 petition before the COctober 14 date that the hearing board

set to reconvene. On October 20, 1999, Lt. Wheeler notified



Hayden t hat t he hearing board woul d proceed with the disciplinary
heari ng. In a letter to Hayden's attorney, Wheel er expl ai ned
why.

MIFA has consistently attenpted to elicit any
proffer of testinmony which you woul d expect
innmy role as a potential witness. You have
refused to attend a pre-hearing neeting in
an attenpt to resolve this, and . . . | have
no personal know edge as to your client’s
performance which would enable me to be a

conpetent witness on his behalf. | stil
await to hear any proffer from you to the
contrary.

Because of this, there seenms to be no
valid reason why this adm ni strative
proceeding can’t proceed as pl anned.

W wll convene the Board as previously
schedul ed. At that tinme, if a proffer is
made which would indicate that |, as

Chai rman of the Board, could be a conpetent
mtigation witness on your client’s behalf,
then, and only then, wll this Board take
action to ensure that a replacenent Chairnman
i's appointed.

The next day, on Cctober 21, 1999, the hearing board resuned
the disciplinary proceedi ngs agai nst Hayden. Wth the circuit
court proceeding on Hayden's petition under section 734 still
pendi ng, the hearing board, chaired by Weel er, considered MIA s
charges of m sconduct. Nei t her Hayden nor his attorney was
present at the hearing. On Cctober 26, the board found Hayden
guilty of the three charges agai nst him and reconmended a 14 day

suspension. On February 17, 2000, the police chief adopted that

recommendati on, and ordered Hayden’s suspensi on.



More than one year after the hearing board issued its
recomrendati on, on Cctober 27, 2000, the circuit court issuedits
deci sion on Hayden's petition. |t reversed the hearing board’'s
deci sion to deny Hayden' s request to summon Weel er, and vacated
t he disciplinary order against Hayden. MIA filed this appeal.

DI SCUSSI ON
l.
The Hearing Board s Denial O Appellee’ s Request To
Summon Lt. Wheeler As A Wtness Under LEOBR Section 730(j)

LEOBR was enacted “to guarantee that certain procedural
saf eguards be offered to police officers during any i nvestigation
and subsequent hearing which could lead to disciplinary action,
denotion, or dism ssal.” Abbott v. Admn. Hearing Bd., 33 M.
App. 681, 682 (1976), cert. denied, 280 Md. 727 (1977). Section
734 of LEOBR provides that

[a]ny | aw enforcenent officer who is denied
any right afforded by this subtitle may
apply at any tine prior to the commencenent
of the hearing before the hearing board .
to the circuit court of the county where
he is regularly enployed for any order
directing the | aw enf orcenent agency to show
cause why the right should not be afforded.
The purpose of section 734 is “to enforce the accused officer’s
rights under the Act, not to restrict the agency’'s legitimte

right to discipline errant officers.” Cochran v. Anderson, 73

Mi. App. 604, 616 (1988).



In his petitionto the circuit court, Hayden asserted that
the hearing board denied his right to sunmmon an inportant
wi tness under LEOBR section 730(j),! by refusing to sunmon
Wheeler as a wtness, or to force \Wheeler to wthdraw as
chai rman of the hearing board. The circuit court agreed. Based
on Hayden’s section 734 petition, it reversed the hearing
board’ s denial of the summons, vacated the disciplinary order,
and remanded for a new adm nistrative hearing.

On appeal, MIA asserts that at the time Hayden filed his
petition in the circuit court, he had not been “denied any right
af f orded” under LEOBR. W thout such a denial, it argues, Hayden
had no standing to seek relief under section 734. MIA relies on

the hearing board s request that Hayden submt a proffer of

1Section 730(j) provides in relevant part:

Summonses. — (1) The chief, or hearing board . . . shall in
connection with any disciplinary hearing have the power to
. I ssue summponses to conpel the attendance and
testinony of witnesses . . . . Any party may request the
chief or hearing board to issue a summons or order under
the provisions of this subtitle.

(2) I'n case of disobedience or refusal to obey any of these
sunmmonses, the chief, or hearing board, may apply to the
circuit court . . . for an order requiring the attendance
and testinony of the witness . . . , without cost. Upon a
finding that the attendance and testinony of the w tness

is relevant or necessary, the court may issue an order
requiring the attendance . . . wthout cost, and any
failure to obey any order of the court nay be punished by
the court as a contenpt thereof.
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VWheel er’ s expected testinony before the board ruled on Hayden's
request to summon Wheeler as a witness. It insists that because
Hayden failed to respond to the board s proffer request, the
board never actually deni ed Hayden the right to call Weeler as
a W tness.

We are not persuaded by MIA's contentions. Requiring a
proffer before issuing a sunmons in an adm nistrative hearing is
approved procedure. See Forman v. WA, 332 Md. 201, 208 (1993).
There is nothing in the record, however, to indicate that the
hearing board requested a proffer before the July 2, 1999
hearing, at the end of which the board denied Hayden' s request
t o sunmon Wheeler as a witness. The hearing board explicitly
stated that “the decision of the Board was not to issue a
summons for Lt. Wheeler as it is an i nproper use of a sunmons to
change a Board nmenber and . . . [VWeeler] will remain as the
Board Chairman[.]” The record before us shows that the hearing
board did not request a proffer from Hayden until October 20,
1999, nore than three nmonths after it denied Hayden' s request
for a summons, and after Hayden obtained a show cause order from

t h e c i r ¢ u i t c o u r t . 2

W6 were not persuaded by the MIA's assertion, during oral
argunment, that Hayden’s nere awareness that the i ssue of \Weeler
being called as a witness m ght come up during the prelimnary
meeting called on July 1, 1999 inplies that the MIA or the board

(continued...)



We hold that Hayden had standing to petition for relief
under section 734 because the hearing board denied his request
to sunmon a witness. Even though we agree with MIA in principle
that the “right to conpul sory process is not absolute,” we
cannot conclude that the hearing board’s post hoc demand for a
proffer somehow “undid” its denial of Hayden' s request. For
this reason, we reject MIA's conplaint that a proffer was
necessary to prevent Hayden fromtactically abusing his right to
call w tnesses.

.
The Circuit Court’s Use OF LEOBR Section 734 To Vacate
A Final Decision OO The Hearing Board

MTFA argues that the circuit court erred when it construed
section 734 as the proper vehicle for Hayden to seek an order
vacating the decision to suspend Hayden. MIFA asserts that an
officer may appeal from a final agency decision, and that the
circuit court may grant relief, only under LEOBR section 732.
Section 732 allows an officer to challenge a “deci sion” rendered

by the police chief following the findings and recomrendati ons

of the hearing board.® See 8 732. In essence, MIA asks us to

(...continued)
was requesting a proffer before the July 2, 1999 heari ng.

3Section 732 provides that “[a] ppeal fromdeci sions rendered

in accordance with §8 731 shall be taken to the circuit court
L Deci si ons rendered under section 731 include “[a]ny
(continued...)



hol d that Hayden’s section 734 cl aim becanme noot on Oct ober 26,
1999, the date that the hearing board rendered its decision and
recomrendati on. Hayden counters that interpreting the statute
as MIA advocates would allow MIA and hearing boards to
circunvent an officer’s section 734 rights. He suggests that a
hearing board, in the face of an officer’s petition to show
cause, could expedite the disciplinary hearing, and, by reaching
a quick decision, noot the officer’s section 734 appeal.

In construing a statute, our task is “to discern and
effectuate the intent of the Legislature.” FOP, Montgonery

County Lodge No. 35 v. Mehrling, 343 M. 155, 173-74 (1996).

“The words actually used in the statute, and their ‘plain
meani ng’ are the best indicator of that intent.” State Dep’'t of
Assessnments and Taxation v. Maryl and-National Capital Park and
Pl anni ng Commin, 348 Md. 2, 11 n.9 (1997). Wen a statute is
silent about an issue, we should consider its purpose in
construing it to address that issue. See Papillo v. Pockets,
Inc., 119 Md. App. 78, 87 (1997). “[We construe the statute as
a whole, interpreting each provision of the statute in the
context of the entire statutory schenme.” Blondell v. Baltinore
City Police Dep’t, 341 Md. 680, 691 (1996). The statute shoul d

be construed so as to avoid an “illogical or unreasonable

(...continued)
deci sion, order, or action taken as a result of” a disciplinary
heari ng.
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result, or one which is inconsistent with cormpn sense.” Tucker

v. Fireman’s Fund Ins. Co., 308 Md. 69, 75 (1986).

“[I']n ascertaining the intention of the Legislature, all

parts of a statute are to be read together to find the intention

as to any one part and . . . all parts are to be reconciled and
har noni zed if possible.” Thomas v. Police Commir of Baltinore
City, 211 mMd. 357, 361 (1956). *“If there is no clear indication

to the contrary, and it is reasonably possible, a statute is to
be read so that no word, clause, sentence or phrase shall be

render ed surpl usage, superfl uous, neani ngl ess or nugatory.” |Id.

Fol | owm ng t hese canons of statutory interpretation, we | ook
first to the plain |anguage of section 734. Section 734
i ndicates that the Legislature intended to give police officers
facing disciplinary charges the unusual right to appeal to a
hi gher authority before the admnistrative hearing begins. In
this respect, section 734 differs from section 732, which was
desi gned as the mechanism for an officer to challenge a fina
adm ni strative decision. As we said in Cochran, “section 734 is
not a general judicial review provision . . . . It is a very
special provision, allowing resort to the court ‘prior to the
comrencenent of the hearing before the hearing board.’” Cochran,

73 Md. App. at 613 (quoting LEOBR § 734).

The pl ain | anguage of section 734, however, does not speak
directly to the question of what should happen to the underlyi ng

adm ni strative proceeding while a section 734 petition is
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pending in circuit court. Thus, consistent with well
est abl i shed canons of statutory interpretation, we nust construe

section 734 in light of its objectives and purpose.

In Cochran, we recognized that “LEOBR was enacted ‘to
guarantee that certain procedural safeguards be offered to
police officers during any investigation and subsequent hearing
which could lead to disciplinary action[.]"” ld. at 611-12
(citing Abbott v. Admn. Hearing Bd., 33 M. App. 681, 682
(1976), cert. denied 280 M. 727 (1977)). “The purpose of
[section 734] . . . is not to review what the trial board or
police chief has done but to assure that the police agency w ||
do what the law requires.” ld. at 613. In light of this
pur pose, we held that although section 734 does not grant the
circuit court explicit authority to termnate adm nistrative
proceedi ngs, under certain circunstances, “[section] 734 nust

necessarily include” that authority. 1d. at 613.

The i nstant case presents an anal ogous question that is not
resolved by explicit |anguage in LEOBR We concl ude that
al t hough section 734 does not grant the circuit court explicit
authority to vacate an admnistrative decision that resulted
froman inproper denial of an officer’s procedural rights under
LEOBR, section 734 nust necessarily include that authority. See
id. To mpbot a section 734 action because it is not resolved
before the admnistrative hearing that it challenges would
defeat the *“pre-hearing review purpose of that statute.

Section 734 provides that an aggrieved officer nmust file his
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petition to show cause before the adm nistrative hearing. Thus,
if an officer does not petition the circuit court for relief
prior to the admnistrative hearing, he or she cannot use

section 734 to challenge the adm nistrative decision after the

fact. When, however, an officer tinely files a section 734
petition, the purpose of section 734 - “to assure that the
police agency will do what the | aw requires” — nmandates that the
circuit court’s section 734 decision, rather than the

adm ni strative deci si on handed down in the meanti me, govern the
outconme. See id. Any other interpretation would render section
734, and an officer’s right to a pre-hearing renedy, a nullity.
Further, to require an officer in appellant’s position to file
two appeal s, one under section 734, and a |ater one under 732,
both raising the sane issue, is an illogical use of judicial

resources, and inposes an unnecessary burden on the officer.

MTA faults Hayden for “fail[ing] to request or press for any
timely intervention in the proceedings of the admnistrative
[ heari ng] board” and for failing to obtain a hearing in circuit
court prior to the conclusion of the hearing board proceedings.
Al t hough LEOBR does not contain a provision that the
adm ni strative proceeding nust automatically be stayed pending
resolution of the section 734 appeal, we agree with MIA that
Hayden could have requested the circuit court to stay the
adm ni strative proceedi ngs pendi ng resol ution of the section 734
appeal . I ndeed, seeking a stay is a preferred approach. The

circuit court had equitable authority to grant a stay, in
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accordance with established principles and procedures governing
judicial review of adm nistrative decisions. See MI. Rule 7-205
(“[u]l pon nmotion and after hearing, the court may grant a stay”
of an “order or action of [an] adm nistrative agency” pendi ng

judicial review authorized by statute).

We do not agree with MIA, however, that Hayden was required
to seek a stay. MIA was on notice that the circuit court
proceedi ng was pendi ng, and indeed, indicated initially that it
woul d await the outcone of that appeal. Hayden shoul d not be
penalized for the slower pace of the circuit court proceedings
as conpared to adm nistrative hearings. W hold that when MIA
el ected to proceed in the face of the circuit court’s order to
show cause, it did so at the risk of the court vacating any
adm ni strative deci si on resulting from the chal | enged

pr oceedi ng.

MIA insists that the circuit court “converted the prehearing
remedi al thrust of section 734 into the judicial review of a
final agency action under section 732.” Again, we disagree.
The circuit court’s reversal of the MIA hearing board s deci sion
was not based on a review of the nmerits of the disciplinary
decision. Rather, it vacated the adm nistrative decision solely
because the hearing board denied Hayden a specific procedural
ri ght protected by LEOBR, i.e., the right to sumon a w tness.
See Art. 27, section 730(j). The denial of this right tainted
the results of the adm nistrative hearing because it excluded

Wi t ness testinony before the hearing board.
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Finally, MIA calls upon the “long standing principle of
exhaustion of adm nistrative remedies prior to judicial review”
arguing that in asking the circuit court to reverse the MIA
heari ng board’s deci sion, Hayden attenpts inproperly to by-pass
MIA adm nistrative proceedings. The sinple answer to this
argument is that section 734 is, quite clearly, a statutory
exception to the doctrine of exhaustion of admnistrative

renedi es.

To construe section 734 as MIA advocates would frustrate its
purpose and effectively deny officers the “very special”
procedural protection afforded them by the Legislature. See
Cochran, 73 Md. App. at 613. Qur conclusion is consistent with
the nature of section 734 as a pre-hearing renedy designed to
ensure a |law enforcenment officer a fair hearing. We believe
this holding protects a |law enforcenent officer’s rights under
LEOBR, while not “restrict[ing] the agency' s legitimate right to

di scipline errant officers.” 1d. at 616.

For these reasons, we affirmthe judgnment of the circuit

court.

JUDGMVENT AFFI RVED. COSTS
TO BE PAI D BY APPELLANT.
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