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I nthis appeal brought by the State, we nust deci de whet her t he
Circuit Court for Prince George’s County erred in granting post-
convictionrelief to Thomas Wayne Jones, appel |l ee, pursuant tothe
Mar yl and Post Convi ction Procedure Act (the “Act”), M. Code (1957,
1996 Repl. Vol ., 2000 Supp.), Art. 27, 88 645A-645J.1' The circuit
court’s ruling stemmed fromJones’ s trial i n December 1996 for the
nmur der s of Jamal Johnson and Gary Qul ston i n 1993, and nunerous rel at ed

of fenses invol ving M chel |l e and Jeannette Gul ston.?2 Ajury inthe

1Qur original opinioninthis case was reported on Decenber 22,
2000. On January 19, 2001, the State filed a “Mtion for
Reconsi deration, Clarification, and Stay of Mandate,” (“Moti on for
Reconsi deration”), to which Jones subsequently responded. Inlight of
the State’s notion, we recall ed our original opinion. W have now
determ ned to grant the State’s notion, inpart, and to denyit, in
part. Accordingly, this amended and substituted opinionisfiledto
address i n one opi nionthe various i ssues raised by the Stateinits
original appeal and in its Mtion for Reconsideration.

2 Jones was one of several persons charged wi th the nmurders and
related crines. W do not havethe entire court record fromJones’s
crimnal trial, however. Nor didwe have any i nformati on about the
crim nal proceedi ngs agai nst Don Lowel | Gutrick, Derrick Smth, or
Jason Pi nkney, who were al so charged in the underlying matter. Inthe
i ndi ct ment chargi ng Jones, Qutrick i s naned as t he sol e co- def endant .
Neither Smith, Gutrick, nor Pinkney was tried with Jones.

We shall refer to M chell e and Jeannette Gul ston by their first
nanes, i n order to avoi d confusion. W note that throughout the record
and the briefs, the first nane of Jeannette Gulston is spelled
alternately as “Jeannette” and “Jeanette.” Moreover, at trial, she
only provided the spelling of her | ast nane. Therefore, we shall use
t he sanme spel ling enployed by this Court inthe opinionissuedwth
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Circuit Court for Prince George’ s County convi cted Jones of ki dnapi ng
and first degree fel ony nurder of Gary Gul ston, as wel | as robbery with
a deadl y weapon, robbery, and use of a handgun i n the conm ssi on of a
fel ony. As to Jeannette’s residence, Jones was found guilty of
housebreaking. Wthregardto M chell e, he was convi ct ed of robbery
and robbery with a deadl y weapon. The jury did not reach a verdi ct
agai nst Jones as to Johnson’s murder, and those charges were
subsequently nol prossed.

On January 31, 1997, thetrial court sentenced Jones to life
wi t hout parole for Qul ston’s nurder, and i nposed consecuti ve sent ences
of twenty years each for t he handgun of f ense and t he arned r obbery of
M chel l e. The ot her convictions were nmerged for sentenci ng pur poses.
I n an unreported opi ni on aut hored by Judge Harrell, we affirmed Jones’s
convictions. See Jones v. State, No. 222, Septenber Term 1997 (filed
January 21, 1998) (“Jones 1”7). Jones did not seek certiorari.

On Novenber 12, 1998, Jones filed a Petition for Post Conviction
Relief (the “Petition”) pursuant tothe Act, cl aimng nunerous errors
that constituted ineffective assistance of trial counsel and appel | ate
counsel, as well astrial court error.® Aprimary issue concernedthe

adm ssion at trial of anincul patory witten statenent that Derrick

2(...continued)
regard to Jones’s direct appeal.

3We shal | discuss only those clains on whichthe post-conviction
court based its findings.
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Smith provided to police, whichincluded anincrimnating declaration
attributed to Don Lowell Gutri ck.

After a hearing held on May 20, 1999, the court granted Jones’s
Petition on August 19, 1999, based on findings of ineffective
assi stance of trial and appell ate counsel, as well as trial court
error. Accordingly, the court granted Jones a newtrial and a bel at ed
appeal .

Thereafter, the State fil ed an Application for Leave to Appeal,
whi ch was grant ed by Order dated April 12, 2000. On appeal, the State
presents one issue for our consideration:

Di d t he post convictioncourt err ingrantingJones a new
trial and a new appeal ?

Appel | ee subsequent|ly noved to stri ke a portion of the State’s
reply brief, claimngthat the State bel atedly rai sed an argunent to
support the adm ssion of Gutrick’ s statenent. W shall address the
motionto strike, andthe State’s responsetoit, inthe course of our
di scussi on.

For the reasons set forth bel ow, we shall neither affirmnor
reverse the post-convictioncourt. Instead, we shall remand to t he

post-conviction court for further proceedings.

FACTUAL BACKGROUND
A.  The Trial
On July 16, 1993, sixteen-year-old Jamal Johnson and Gary Qul st on,
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who was twenty-t hree years of age, were brutally nmurdered in Prince
CGeorge’s County. Johnson’s body was found by Pri nce George’s County
Police Oficer Eti ene Jones, who responded at 1:54 p.m to Mchelle’s
apartnment in District Hei ghts, where she livedw th her cousin, Gary
@l ston. Johnson’s body was on the fl oor of a bedroom face downin a
pool of bl ood, with a bl anket near by t hat cont ai ned bul | et hol es and
powder burns. Ballistics anal ysis reveal ed that he had been shot in
the back with a .25 cal i ber sem -automati ¢ handgun, and i n the head
with a .45 caliber sem -automatic handgun.

After speakingwi th Mchelle, the police proceededto the single
fam |y home of Jeannette, the nother of Gary Gul ston, who resided in
Forestville. Qiltson’ s body was foundinthe basenment. He suffered a
fatal gunshot wound to the back of his head. Although the police
observed that the front door to the residence was aj ar, there was no
sign of forcedentry. Awashtubinthe basenment was found to contain
Gutrick’s fingerprint.

Ve shal | continue our factual summary by setting forth the “Facts”

as sunmari zed by the Court inJones|l. W wll then suppl enent those
factswithinformation pertinent tothis appeal. InJones |, the Court
sai d:

FACTSI4

4 We note that the Court’s factual summary in Jones | was

augnent ed by t he Court inthe course of its | egal discussion. But, we
(continued...)
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Mchelle Gul stontestifiedthat on 16 July 1993 she was
i n her apartnent at 6804 Al pine Street in D strict Heights,
Maryl and, with her son. On that day her cousin, Gary
Gul ston, who alsolivedinthe apartnent, recei ved a page on
hi s beeper. Ms. Gul ston heard hi mrespond in his return
t el ephone call that he was on his way. M. Gul ston then
left the apartnment.

Ms. Qul ston was i n her bedroomwat ching tel evisionwth
her son when she heard M. Gul ston return eight or ten
m nutes later. M. Gulston overheard several people
tal ki ng, then two men burst i nto her roomyellingthat it
was a “stick-up.” M. GQulstontestifiedthat she did not
see the men’ s faces cl early because her facewas inapillow
and their faces were covered with hoods. The nen tied her
hands t oget her with a phone cord, and t hen asked her for
nmoney. The nen al so asked questi ons about M. Gul ston,
i ncl udi ng wher e he kept his noney. She saidthat she did
not know, and t he men ransacked her room t aki ng keys and
j ewel ry.

Ms. Qul ston heard other neninthelivingroomasking
M. CGul ston questi ons about noney and drugs. She heard M.
Gul ston say t hat t here was noney at hi s not her, Jeannette
@il ston’ s, house, and t hat he knewhowto di sabl e t he al arm
at her house. The nentook M. Gul stonw th themand | eft
Ms. Gul ston’s apartnent.

Before they | eft, the nen put Jamal Johnson on t he bed
next to Ms. Gulston’s son. Two nmen remained in the
apartnment while the others took M. Qulstonto his nother’s
house. Fifteentotwenty m nutes |ater, the nenreturned
wi t hout M. Gul ston. M. Gul ston, whose hands were still
restrai ned by a phone cord, heard soneone cone into the
bedroom take M. Johnsonintothelivingroom turnupthe
vol une on the tel evision, and fire what sounded |i ke two
gunshots. M. Qul ston coul d not see who firedthe shots or
how many peopl e were i nt he apart nent because she was still
restrainedinthe bedroom After the menleft the apartnent
Ms. Gul ston freed herself and call ed police.

4(...continued)
shal | include here only those facts presented in theJones | opinion

under the headi ng of “FACTS.”
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After theincident, M. Qul ston’s car, whi ch had been
parked in front of the apartnent, was found one bl ock awnay.
Ms. GQulstontestifiedthat the nen had taken M. Gul ston’s
car keys and her house keys when they left to go to
Jeannette Gul ston’s house. In addition, a .25 caliber
pi stol belonging to Ms. Gulston was stol en.

When of ficers responded t o 6804 Al pi ne Street, they
found M. Johnson’s body with bul | et wounds to hi s back and
to the back of his head. At trial, evidence showed that M.
Johnson was killed by bullets froma .25 caliber pistol.
O ficers also recovered .25 caliber bullets and shell
casi ngs, ascale, 179 grans of suspected crack cocai ne, a
shoe box cont ai ni ng pl asti c baggi es and razor bl ades, a
pager, and $2,500. 00 cash fromMs. Gul ston’s apartnent.
O ficers checked M. Gulston’s car for fingerprints but did
not recover any prints.

O ficers who responded to 6508 i cket pl ace, Jeannette
Gul ston’s house, discovered M. Gulston’s body in the
basement. M. Gulston was |lying on his stomach with a
pi Il | ow over his head, conceal i ng a gunshot wound to the
head. At trial, the State introduced evi dence that the
bul | et recovered fromM . Gul ston’s body was fired froma
. 9mm pi st ol .

Jeannette Qul ston testifiedregarding the condition of
her house. She was out of town at the tinme of the shooti ng
and returned to find her house ransacked and her
previ ously | ocked safe unl ocked. The contents of the safe,
i ncludingcertificates of deposit, $10, 000. 00 i n savi ngs
bonds, and approxi mately $4,000.00 in cash, were m ssing.

On 2 August 1993, at approxi mately 7: 00 p. m, appel | ant
was arrested after officers stopped the car i n which he was
a passenger. Appell ant was acting strangely; one of ficer
testifiedthat appel |l ant seened “very hyper.” Oficers took
appellant to the police station and placed himin an
interviewroom Detective Kenneth O Berry read appel | ant
hi s ri ghts and had appel | ant si gn a wai ver form Appel | ant
wrot e on t he formthat he had used PCP and weed (nari j uana) .
Shortly thereafter, Detective Brian H ckey call ed Detective
O Berry, who had been questioni ng appel |l ant, out of the
i nterviewroomand tol d hi mthat his supervi sor wanted to
st op questi oni ng appel | ant until he sl ept of f the ef fects of
the PCP. Detective OBerrytestifiedthat appell ant becane
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| oud and boi st erous several timeswhileintheinterview
room

Det ective AndrewRostich testifiedthat hewas inthe
interviewroomnext to appellant’s the night of 2 August
1993. Detective Rostich heard appel | ant causi ng sever al
di sturbances. At one point, the detective renoved all the
chairs inappellant’s interviewroombecause appel | ant had
been throwi ng t hemaround. Later, at approxi mately 2: 15
a.m on 3 August, Detective Rostich hear [sic] another
di sturbance. He discovered appellant tryingtoclinbinto
the ceiling panels fromthetableinthe interviewroom
The det ective pul | ed appel | ant down fromthe table. As he
was falling, appellant hit his head on the table, thereby
injuring his left eye.

Detective Hickey testified that at 4:00 a.m on 3
August 1993, hereturnedtotheinterviewroomw th sone
food for appellant. Appellant stated that he wanted to
sl eep. Detective Hi ckey noticed that appellant’s left eye
was red and swol | en. Al t hough appel | ant refused nedi cal
treatment the detective took himto the hospital. Wen
appel lant returnedto the police station fromthe hospital
at approximately 6:45 a. m, Detective Hi ckey stated that
appel | ant appeared cal m

Detective Richard Del abrer testifiedthat at 7:30 a. m
he entered the interview roomto talk to appellant.
Det ecti ve Del abrer stated that he knewappel | ant frompast
cases and had a good rapport with him The detective read
appellant his rights. Appel I ant indicated that he
under st ood hi s rights and was not under the i nfl uence of
drugs or al cohol. Appellant gave a statenent i nplicating
hi msel f inthe nmurders of Gary Qul ston and Janal Johnson and
t he robberi es of M chel |l e Gul ston and Jeannette Gul ston.
Detective Delabrer testified that appellant wote a
statenent, then the detective asked appel |l ant a seri es of
questions, and had appellant wite down his answers.
Appel l ant reviewed the statement and signed it. The
st at ement was conpl eted by approximately 2: 00 p.m on 3
August 1993.

Derrick Smth, aconvicted co-defendant in the case,
testifiedthat he made a statenent to police regardingthe
ni ght of 16 July 1993. M. Smth, however, denied
participationinthe nmnurders andtestifiedthat the police
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coerced himinto giving astatenent inplicating hinself and
appel  ant. Nevertheless, M. Smth’'s statenent was admtted
into evidence.

Jones |, slip op. at 2-6 (footnotes omtted).

On t he eveni ng of August 2, 1993, Jones was arrested i n connection
with the nurders. At thetinme of his arrest, Jones was apparently
under the i nfl uence of PCP, and was | ater taken to an area hospital for
an eyeinjury. Several hours after Jones’ s arrest, when the effects of
t he PCP had evidently worn of f, he gave a witten statenent to the
police. Prior totrial, Jones unsuccessfully noved to suppress that
statenment. In connection with the suppression notion, Jones was
represented by Wl liamH Mirphy, Jr. and Joseph Ni | and, the Public
Def ender for Prince George’s County. At trial, Jones was represented
only by Nil and.

Detective Richard Del abrer testified at Jones’ s trial concerning
Jones’ s statenent to police, which was i ntroduced i n evidence. The
statenment provided, in part:

A few weeks ago | was over this girl named T' s house
getting high tal king when all of a sudden don [sic]
[Gutrick] called nme back tothe bedroomand asked ne was |
trying to get some qui ck noney so | saidyes then hetold ne
t hat we were goi ng to rob sonme dude naned Gary [ Qul ston. §]o
me, Don [Gutrick], Jason [ Pinkney] and Derrick [ Sm th]
waited until the next norning and went to hill top
apartnments and parked[.] [s] o me and Don went i n sormre woods
waiting for [Gary whil e Jason and Derrick was i nthe car,
and [ G ary pul | ed up and went i n the house[. S]o me and Don
went to get Jason and Derrick but by [the] tine we got back

to his building he was | eaving so we waited in his building
until he canme back and when he canme back we t ook himinto
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t he apartment and | ai d ever yone down and asked wheres [ si C]
t he noney and drugs and [Glary told us it was over his
not hers [ sic] house but he said he woul d have to take us
t here because there was a [sic] alarmon the door [s]o ne
and Don t ook hi mt here and found a saf e and four t housand [ .
S] o Don kept on saying this aint [sic] all the noney and
[Glary [kept] on sayingits [sic] some nore but | dont [sic]
knowwhere its [sic] at because nmy brother hidit and Don
t hought he was | yi ng and went and got a pillowand we is
about tokill youand | told Donnolet’s take hi mback and
call his brother and Don said nogivenethegun[.] I'll do
it[.] Just put the pillowover his head[. SJol didit and
Don shot hi monce inthe head[. SJo we | eft and went back to
hilltopand |l toldDonlll [sic] get the car ready whil e he
go get themand when he upstairs | heard two shots and t hey
came runni ng out to the car and we went over to Jasons [sic]
house in Seat Pleasant and split the noney 4 ways and
Derrick had a 25 that he got.

Jones al so saidthat Gutrick had a . 45 cal i ber weapon, and Smth
found a .25 cal i ber guninthe apartnent. Jones added t hat he wore a
hood over his face whileinthe apartnent. Moreover, he deni ed that he
participated in the shooting of Johnson.

By the time of Jones’s trial, Derrick Smth had al ready been
convicted. Accordingly, the Statecalled Smth as a w tness at Jones’s
trial. The follow ng colloquy at the outset of Smth's testinonyis
pertinent:

[ PROSECUTOR]: M. Smith, where are you presently
residi ng?

[SM TH]: Prison.
[ PROSECUTOR]: |’ m sorry.
[SMTH]}: Prison.

[ PROSECUTOR]: Departnent of Corrections?
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[ SM TH]:  Yeah.

[ PROSECUTOR] : And you have previously been convicted
in this case; is that correct, M. Smth?

[ SM TH] :  Yeah.

When t he St ate questi oned Sm th about the events in issue, he
unexpect edl y deni ed know edge of or participationinthe nmurders, to
the surprise of both the prosecutor and Jones’ s def ense counsel .
Consequently, the prosecutor referred Smthtothe witten statenent
t hat he provided to Detective Rostich after his arrest, which was

eventually admtted in evidence. W shall discuss, infra, the

circunmstances culmnating in its adm ssion.

Accordingto Smth's statenent, the robbery had been pl anned t he
day before it occurred, and the group arrived at Qul ston’ s apartnent in
appellant’s car. Smthrecounted that GQutrick and appel | ant were t he
ones who first approached Gul st on out si de t he apartnent. Further,
Smthadmttedinhis statenent that he shot Johnson, because “he seen
everybody [sic] face.” Additionally, Smith wote, in part:

Me and Don [Qutrick], T.J. [i.e., appel lant], and Jason neet
[ sic] over Tee’ s house and then Don called T.J. inthe back
room * * * *[5 So we went to Gary [sic] house and r obbed
him We was | ooki ng for sone drugs and noney. But there
was no noney there so Donand T.J. left the apartnent with
Gary and t hey di d not come back with him So ne and Jason
was wai ting for themto cone back. So went [sic] they cane
back Don canme up stairs and sai d are you ready to go and we
said yes, but before we | eft we asked himdid they get
anyt hing and he said yes so we rolled. And then we went

5 The sentence is onmtted because it was redacted at trial.
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over Jason’ s house to count the noney. W count ed about

5000 dol I'ar [sic] and we al | got about 1100 dol | ars a peace

[sic].

The foll owi ng portionof Smith's statenent is central tothis
appeal :

[ DETECTI VE ROSI TCH]: Did Don [Gutrick] or T.J. [i.e.,

appel I ant] say anyt hi ng when t hey cane back [to M chelle’s

resi dence] ?

[ SM TH] :  Wen Don cane back upstai rs Jason asked hi mwher e

t he ot her person was at and he said we [i.e. Gutrick and
appellant] killed him[i.e., Gulston].

(Enmphasi s added) .

After Jones’s trial, hefiledan appeal tothis Court, and was
represented by Leonard L. Long, Jr. Long raisedthreeissues: the
deni al of Jones’ s notionto suppress, the sufficiency of evidence, and
t he adequacy of the State’s Notice of Intentionto Seek Life Wt hout
Parole. We affirmed in Jones I.

As to the suppression notion, Long rai sed several grounds to
support his claimthat thetrial court erredindenyingthe notion.
Fol | owi ng a t horough consi deration of the contentions, the Court
concl uded that the “trial court properly denied” the suppression
noti on. Mreover, infindingthe evidence sufficient, werecognized
the inportance of Smth’s statenent, stating:

Al t hough M chell e Qul ston was not abletoidentify the
robbers, and no fingerprints were recovered fromthe crine
scenes, appellant’s statenent and M. Sm th’ s statenent
corroborate Ms. Gul ston’ s testinony and provi de sufficient
evidence for ajury to find beyond a reasonabl e doubt t hat
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appel | ant ki dnapped Gary Qul ston, robbed M chel | e Gul st on,
and broke into Jeannette Gul ston’s house.

Furthernore, as to appel l ant’ s use of a handgun, in his
statenment he adnmits that he had a gun, whi ch he handed to
Don so that Don coul d kill Gary Gul ston whi |l e appel | ant hel d
a pillow over his head.

Finally, as to the question of whether Gary Qul st on was
killedwhileinthe process of coonmtting afelony, we find
anpl e evidence that Gary Gul ston was killed during the
conmm ssi on of his kidnapping and robbery with a deadly
weapon. Appellant claims that because Don killed M.

Gul ston after the robbery, it was an independent and
separate act. Appellant’s argunent has no nerit.

* * %

Finally, we note that although ajury could find beyond
a reasonabl e doubt t hat appel | ant was a pri nci pal of f ender
i nthe robberies and nurder, appellant’s convictions could
also stemfromhis participation as an acconplice.

Jones |, slip op. at 24-25 (enphasi s added).

B. Post-Conviction Proceedings

On Novenmber 12, 1998, Jones filed the underlying Petition, which
he suppl enented on May 7, 1999, asserting nunerous grounds t o support
hi s cl ai ns of i neffective assistance of trial counsel, ineffective
assi stance of appel | ate counsel, and prejudicial errors by thetrial
court. On May 20, 1999, the court held an evi dentiary hearing, at
whi ch Jones was represented by Fred Warren Bennett. Murphy, N | and, and
Long, Jones’s prior attorneys, all testified.

| n questioning Ni | and, Bennett focused on vari ous portions of
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Smith's trial testinmony. The following colloquy is relevant:

[ BENNETT]: Is there any tactic or strategy that you can
relate tothe Court at this time as to why you woul d not
have objected to a prior conviction of a severed co-
def endant for the sane crine for which the def endant was on
trial?

[ NILAND]: Well, I think at thetinme | thought that this
man, Smth, admtting that he was convi cted of both of these
hom ci des tended to reenforce ny theory that alienatedthe
def endant fromthese homi ci des or ali enated t he def endant
fromparticipationinthese hom cides and so |l didn't think

it was harnmful. | thought it was probably —I think ny
t hi nki ng at the ti me—wel |, there were a nunber of things
caught up in all of this. Smth surprised me by not
testifying. | had beeninforned beforethistrial started

that both Smth and Gul ston [sic] were going to testify
agai nst the defendant.

[ BENNETT]: Derrick Smith and Don Gul st on?(®
[ NI LAND] :  Yes.

[ BENNETT]: All right.

[ Nl LAND] : And of course | was preparedto--1 assune they
were goingtotestify inthe nost unfavorabl e possi bl e ways
that | could i nagine.

[ BENNETT]: Now, | et ne stop youthere. Such as inplicating
t he defendant?

[ Nl LAND] : Yeah. | was there and sawt he def endant and saw
t he defendant participate in killing this guy.
* * %

[ BENNETT] : Now, you said a m nute or so ago one of the
reasons you nmay not have objected is the fact that he
admtted, that is, Derrick Smth for bei ng convicted of the
sanme crine that the def endant was on trial m ght gi ve sone

¢ Presumabl y, Ni | and and Bennett nmeant Donal d Gutrick, not Gary
Gul ston, as Gul ston was one of the hom cide victins.

-13-



di stance between the defendant and Derrick Smith, right?

[ NI LAND] : Yes, and concl usi ons you m ght reach about who
really were the killers in this case.

Bennett then inquired about Smth's witten statenent to poli ce,
and N land' s failure to object tothe hearsay wi thin hearsay portion of

Smth's statement, in which Smth quoted Gutrick as saying “we killed

him” The following testinony is relevant:

[ BENNETT]: Al right. Now, sofar we’veidentifiedfromthe
transcript that your objection was based on you di d not want
awitten statement togoinfront of thejury, correct?

That’s as far as we got so far?

[ NILAND] : | think | objected because | didn't want any of
the statement togoinfront of thejury. | don’'t knowt hat
| ever was given an opportunity to go i nto whether the
statenent conforned to adm ssibility basedontherule. |
don’t even knowif he let ne get intothat. The judge--|I
started onthis statenent. | did say what you saidwhichis
if youre going to let any of this in it should be
testinonial. 1t shouldn’t be the docunent itself.

* * %

[ NI LAND]: You're characterizing it by saying that ny
objectionwas limtedtonme--tothewitten part not com ng
inas opposedtoneindicatingthat it’s OKto | eave, to
have the--1 think that was a secondary obj ection| nade. |
think | objectedtothe statement comngin. Andthen when
| sawthe witingonthewall, that is that the statenent
was comingin, | triedtoget my half ayardinstead of ny
whol e yard, and | asked for himnot tolet thewitten part
in. Sol don’t think, | don't thinkthat’s wong. That’s all
| did. Now, you'reright. Inretrospect you have shown ne
some things inthe statenent that | coul d have specifically
obj ected to—

[ BENNETT]: And that’s where |I’m going to next.

[ NILAND]: --and | didn’t. But | don’t thinkthat neans |
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didn’t object to this whole statenment coni ng.

[ BENNETT]: | agree that you clearly objected to the
statenment comngin. You re sayingthat was a fall back.
Your first objectionwas the statenent shouldn’t cone in at
all, but if it does, it should beinaQandATformand not
in the docunent itself; is that a fair statenment?

[ NILAND]: Yes, that’'s a fair statenent, yes.

(Enmphasi s added) .
The follow ng testinony is also pertinent:

[ BENNETT] : Woul d you not agree that that statenment was a
di rect out-of-court statenent inplicatingthe defendant in
the crime for which he was ultimately convicted?

[ NI LAND] : Yes, it was.

[ BENNETT] : Now, you were aware, were you not, of theNance
case at the tinme of this trial, right?

[ NI LAND] : Yes.

[ BENNETT] : And were you aware in footnote nineintheNance
deci sion where it says “assum ng that a prior inconsi stent
st atenment can cone i n, you have a separate objectiontoa
line-by-linestatement to portions of the prior inconsistent
statenents that are hearsay.”

[ NI LAND]: Totell you--1 can only say that | had probably
by that tine read Nance a dozentines, reviewed it, given
semnars on it, discussed it, considered various
ram fications of Nance because it was a problemin the
def ense case at thetine. Now, it’s maybe a probleminthe
State’s case. But the--1 guess the bottomline answer is
yes.

| think that the case indicates that if there is
extraneous hearsay that the whole thing is based upon
hear say, the whol e statenent is hearsay. But if thereis
extraneous or as you say second- hand hearsay or doubl e
hearsay or tripl e hearsay, then that’s objectionabl e because
it loses the reliability of being subject to cross]-
] exam nati on of the personwhoit’s beingattributedto on
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t he part of the defendant. So yes--andthat would fall--
this would fall clearly intothat category. No question
about it.

[ BENNETT] : Now, you' ve testified afewm nutes earlier that
your goal is to keep this out generally. You objected.
First, dont let it in under Nance and don't let in the
written statenment. So your goal at trial was to keep t he
statenment out?

[ NI LAND] : My goal --when it came up at trial, this wasn’t
part of nmy pretrial preparation because |l didn’t thinkit
woul d happen. But once it happened ny goal was to keep it
out if 1 could.

[ BENNETT]: That woul d i nclude a goal of keeping out a
portion of the statenent that woul d be nul ti pl e hearsay had
you recogni zed it, correct?

[ NILAND]: | would think so, especially this piece of
hear say.

[ BENNETT]: Soisit fair tosay that it was an oversi ght on
your part?

* * *
[ BENNETT] : It was an oversight on your part in not
recogni zing the [ ast question on page sixto be multiple
hearsay, i.e., [i]t’s multiple hearsay, Your Honor. It

doesn’t qualify even under -

[NILAND]: | can’t attributeit to anything other than an
oversi ght on nmy part that | woul dn’t have obj ected to that
on that basis.

[ BENNETT]: Is it also accurate to say evi dence agai nst the
defendant at trial consisted generally--that is, the harnfu
evidence at trial of his statenent and t he st atenent of
Derrick Smth. They had no fingerprints, did they?

[ NILAND]: No, | don’t think so. | don’t thinkthere was
any ki nd of physical evidence that tiedthe defendant to
ei ther one of the hom cides that | canrecall, not that |
can recall. So yeah, his statenent.
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[ BENNETT]: And the [Smith] statenent?

[ NILAND] : And this statenent--frankly, overall | didn't
consi der this statenent as particularly harnful. | nmean, |
guess | was looking at it inits totality at the tine.

(Enmphasi s added) .
Appel |l ee’ s attorney al soinquiredastowhy NIlanddidnot refer

thetrial court tothe Court of Appeal s’s decisioninMtusky v. State,
343 Md. 467 (1996). The follow ng testinmony is relevant:

[ BENNETT]: . . . Fromwhat we’ ve gone over so far, you did
not object to the docunent, that is, the physical docunent
or a Qand A on the basis that it was hearsay since it

i ncluded portions that were not contrary to the penal

interests of Derrick Smith, didn’t you? That was based on
t he Matusky case?

[NILAND]: Right. | didn't raise that, no.

* * *
[ NI LAND] : I’ mcertain | was aware of the Matusky case by t he
time this case came to trial. Now, did | consciously

anal yze this statenent inlight of theMatusky opinion? |
can’t say | did, but I m ght have considered it. But |
don’t have any recoll ection.

* * %

[ BENNETT]: Now, woul d there be any trial tactic or strategy
i nvol ved not to obj ect based on arecent Court of Appeals
case [ Mat usky] t hat woul d be favorabl e to your client that
you're aware of since you were trying to keep it out?

[ NI LAND] : Well, | think youwoul d have to ask ne about any
particular thing that’s in here before |I can answer that.

Wthrespect totheineffectiveness of appell ate counsel, the

guesti on of hearsay wi t hin hearsay was al so exam ned. |Inresponseto
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the State’s inquiry to Long about his preparation for the appeal, Long
said: “lI read thetranscript, the suppression hearingtranscripts as
well asthetrial transcripts, researched and revi ewed rel evant case
| aw, visited M. Jones, had a conversationw th M. Jones and prepared
t he appeal .” Long al so statedthat, withregardto Smth’ s statenent,
he “had no basis toraise [the issue of Gutrick’ s assertion] as an

i ssue on appeal .” On cross-exam nation, however, Long i ndi cated t hat

he di d not recal | whether he ever reviewed Sm th’s statenent, and he
conceded t hat he di d not speak with Ni | and before preparing t he appeal .
The follow ng testinony is noteworthy wwthregard to Bennett’ s inquiry
as to why Long failed to raise on appeal the issue of Gutrick’s
assertion, which was contained within Smth's statenent.

[ BENNETT]: And. . . | take it fromyour not nmentioningit,

you did not reviewthe State exhibits that were i ntroduced

into evidence at trial, did you?

[LONG : | don't recall whether | did or |I didn't.

* * *

[ BENNETT] : To t he ext ent that evi dence was i ntroduced t hat
wasn't read into the record verbatimin a question and
answer forminthe statenent, you woul d have to see -- in
order to see the contents of that exhi bit, you woul d have to
review the exhibit; is that right, M. Long?

[ LONG : Yes.

[ BENNETT] : Now, I’ mshow ng you Def endant’ s Exhi bit No. 6
for purposes of this hearing. This is a statenent of
Derrick Smth. This was introduced into evidence as State’s
Exhi bit 50 at trial. Youindicated on direct that youdid
not rai se as an i ssue on appeal anythinginregardtothe
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statement of Derrick Smith; is that correct?

[LONG : That’s correct.

[ BENNETT] : You said you didn't do so because after revi ewof
t he noti ons hearing and the trial transcript you found t hat
there was no nerit to that issue, correct?

[LONG : Yes, in ny understanding of the |aw.

[ BENNETT] : Your understandi ng of thelaw. Howcoul d you
make a determ nation that there was no nerit to the question
of the adm ssibility into evidence as a physi cal exhibit,
t he statenment intoto wthout having revi ened t he subst ance
of the statenment?

[LONG: | didn't say | didn't reviewit. | saidl don't
recall reviewing it.

[ BENNETT] : But on direct you were asked what youdidand it
di d not include review ng the exhibits andtalkingtothe
trial attorney?

[LONG|: Correct.

[ BENNETT] : And t he best you saidis you don't recall; is
that correct?

[LONG : Correct.

[ BENNETT]: Sir, inreaching that determi nation that the
issue had no nerit, that is, the question of the
adm ssibility of the Derrick Smth statenment, are you basi ng
that on a Maryl and evidence rule or case |aw or both?

[LONG|: Maryl and evi dence rul e.
[ BENNETT]: Isthat therule dealingwiththe adm ssibility
of prior inconsistent statenents that is codifiedafter the
Nance case, Nance versus State.

[ LONG : Yes.

[ BENNETT]: Sir, . . . [a]re you aware i n Nance t hat
evenif [a] portion of the statenment cane in a portion may
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not ?

[LONG: Yes. And | was satisfiedthat the portionthat cane
in did not contain any opinions or conclusions of the
decl ar ant.

[ BENNETT]: Sir, the redacted version accordingtotherecord
whi ch has been i ntroduced never took out that portion [ of
Smith's statenment containing Gutrick’ s assertion.] That
statenment with that Qand Athat | just readto you canein
front of the jury. Are you aware of that?

[LONG : No, |’ m not.

[ BENNETT] : Had you been aware of it, that woul d have been a
basis to raise on an appeal, wasn’t it? That is, the
st at ement cont ai ned i nadm ssabl e hearsay and, therefore, the
Court’s ruling in its entirety was not correct?

[LONG : |I’m not prepared to say that.

[ BENNETT] : Hypot hetically, had you been aware of that
statenent and the fact that it directly referred to hi mby
a person who wasn’t on the stand, i.e. Don, and awar e of
footnote nine in Nance, you would have raised that on
appeal, wouldn’t you?

[LONG : | can’t say that | would and | can’t say that |
woul d not .

[ BENNETT] : And the reason you can’t say that, isit not fair
to say, sir, is because you didn't reviewthe statenent, you
didn’t reviewthe exhibit and youdidn't talk to Joe Ni | and?
[LONG : Well, I didn't review [Smth’s] statenent.

[ BENNETT]: Didn't review the statenent?

[LONG : | don’t have any recollection of review ng the
st at ement .
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[ BENNETT] : Woul dn’t you say, sir, that infairnessto M.
Jones as part of a duty as an appell ate attorney, that if a
statenent cones inthat inplicates your client, that would
be sonmething to see if you can raise that on appeal ?

[ LONG| : My own under standi ng of whenit caneinisthat it
did not inplicate ny client.

( Enphasi s added). Long conceded that his failure toraisethe hearsay
within hearsay issue amobunted to a “possi ble” oversight.

(n August 19, 1999, the post-convictioncourt issuedawitten
opi ni on and order, anended on August 25, 1999. Relying onStrickland
v. Washi ngton, 466 U. S. 668 (1984), the court granted Jones’ s Petition,
based on i neffective assi stance of trial and appel | ate counsel , as wel |
as error bythetrial court. Wthregardtoineffective assi stance of
counsel, the court found various errors that amounted to defi ci ent
performance, and concluded that the errors “didresult inprejudiceto
t he def endant.” The post-conviction court al so found prejudicial error
by the trial judge in failing to redact Gutrick’s hearsay within
hearsay assertion from Smth' s statenent.

Al t hough Jones asserted nunmerous errors with respect to the
performance of his trial counsel, the court bel owessentially found
Ni | and i neffective for two reasons. First, the court found that NI and
failed to object tothe evidence of Smth’s conviction arisingfromthe
sane case. Second, the court found that “def ense counsel probably
shoul d have obj ected” to the adm ssion of Smth’s statenent to poli ce,

inwhich Smthclaimedthat Gutrick said, “wekilled him” El sewhere
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inits opinion, the court saidthat Niland “did object to[Snith’s]
entire statenent,” but “did not specifically object” to Gutrick’s
conment . The post-conviction court also determ ned that the
“cumul ative” effect of trial counsel’ s errors anountedtoineffective
assi stance, stating:

Wththe benefit of hindsight, the Court agrees with [ Jones]
that certain m stakes were made . . . Counsel " s trial
per f ormance, al t hough generally excellent, didfall belowa
st andar d of reasonabl eness when he failed to object tothe
adm ssion of the nultiple hearsay statenment. This, when
conbined with the cunmul ati ve effects of the other, nore
m nor mstakes did result in prejudice to the defendant.

Wthrespect toineffective assi stance of appel | ate counsel, the
court reasoned:

Petitioner argues that there are three things that an
appel l ate attorney should do, as a matter of course: 1)
reviewthetranscripts, 2) reviewthetrial exhibits, and 3)
confer withtr[ia]l counsel. . . Appellate counsel
testifiedthat after reading the transcripts, he did not see
a basis for raisingtheissue of theinadmssibility of the
redact ed statenment of Derrick Smth. Appellate counsel
adm tted that he did not reviewthe exhibits, and di d not
speak to trial counsel . . . . The Court agrees that
appel | at e counsel was deficient, said deficiency excuses
Petitioner’s failuretoraise allegations on direct appeal,
and that, at a mninum Petitioner is entitled to a new
appeal .

We shall include additional facts in our discussion.

DI SCUSSI ON
l.

The post-conviction court granted relief under the Act based on
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its findingthat Jones receivedineffective assistance fromhis trial
and appel | ate attorneys. The right to effective assi stance of counsel
inacrimnal trial is guaranteed by the Sixth Amendnent to the United
St ates Constitution, nade applicabletothe states through t he Due

Process Cl ause of the Fourteenth Amendnment. See Strickland v.
Washi ngton, 466 U. S. 668 (1994); McMann v. Ri chardson, 397 U. S. 759,
771 n.14 (1970). Stricklandis regarded as “[t] he fountai nhead” in
post-conviction clains of i neffective assi stance of counsel. State v.
Gross, 134 M. App. 528, 550 (2000), cert. granted, 362 Md. 623 (2001).

The “benchmar k for judgi ng any cl ai mof i nef fectiveness nust be whet her
counsel s conduct so underm ned the proper functioning of the
adversarial process that the trial cannot be relied on as having

produced a just result.” Strickland, 466 U.S. at 686.
In Strickland, the Suprene Court established the applicable

standard t o determi ne whet her the | egal representation affordedto a

def endant conports with the requirenments of the Sixth Anendnent. See
WIilliams v. Taylor, 529 U S. 362, 389-394 (2000)To assess the

ef fecti veness of counsel’ s representation under the Si xt h Arendnent,

the Strickland Court created a two-pronged test, consisting of a
“performance conponent” and a “prej udi ce conponent.” |d. at 687; see
Lockhart v. Fretwell, 506 U. S. 364 (1993); Ni x v. Witeside, 475 U. S.

157 (1986). Areview ng court “need not determ ne whet her counsel’s
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perfornmance was defi ci ent before exam ning the prejudi ce suffered by

t he def endant as aresult of the all eged deficiencies.” Strickl and,
466 U.S. at 687.
Maryl and has consistently applied theStrickland test in deciding

whet her counsel has rendered constitutionally ineffective assistance.
See, e.g., Redmanv. State,__ M. _, No. 39, Sept. Term2000, slip
op. at 11 (filed March 9, 2001); Wggins v. State, 352 Md. 580, 602-05,
cert. denied, 528 U.S. 832 (1999); Cken v. State, 343 wmd. 256, 283
(1996), cert. denied, 519 U. S 1079 (1997); Glliamv. State, 331 M.
651, 665-66 (1993), cert. denied, 510 U. S. 1077 (1994); WIllians v.
State, 326 Md. 367, 373 (1992); State v. Thonas, 325 Md. 160, 170-73
(1992), cert. denied, 508 U. S. 917 (1993). Under Strickl and, we nust
focus on whet her counsel’s errors were so “serious as to deprive

[Jones] of a fair trial, a trial whose result is reliable.”

Strickland, 466 U.S. at 687; see WIllians, 527 U. S. at 393 n. 17,
Lockhart, 506 U. S. at 369; Cken, 343 Ml. at 284; Bowers v. State, 325
Ml. 416, 427 (1990). Thus, the defendant nust denonstrate t hat def ense
counsel’s errors were of such a magni tude that his | awer was “not
functioning as the ‘ counsel’ guarant eed t he def endant by t he Si xth
Amendment.” Strickland, 466 U.S. at 687.

To establish that trial counsel’s representati on “was so defi ci ent

as t o underm ne t he adversarial process,” G oss, 134 Md. App. at 551,
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a def endant nust showthat: (1) under the circunstances, counsel’s acts
resulted from unreasonabl e professional judgnent, nmeaning that
“counsel’s representation fell below an objective standard of
reasonabl eness,” and (2) that the def endant was prej udi ced, because
“there is a reasonable probability that, but for counsel’s
unprof essional errors, theresult of the proceedi ng woul d have been
different.” Strickland, 466 U. S. at 694; see Wl lians, 529 U. S. at
391; Lockhart, 506 U.S. at 369; Perry v. State, 357 Md. 37, 80 (1990).
“Areasonabl e probability is aprobability sufficient tounderm ne
confidence inthe outcone.” Strickland, 466 U S. at 694; see Ki mrel man
v. Morrison, 477 U S. 365 (1986).

Nevert hel ess, “[t] he obj ect of anineffectiveness claimis not to
grade counsel ' s performance.” Strickland, 466 U.S. at 687. To be
sure, the Suprene Court has recogni zed that “[t] here are countl ess
ways t o provi de effective assi stance i n any given case,” and “[e]ven
t he best crim nal defense attorneys woul d not defend a particul ar
client inthe same way.” Strickland, 466 U S. at 689. Thus, the
review“nust be highly deferential,” id. at 689, and “t he def endant
must show t hat counsel’s representation fell bel ow an objective
st andar d of reasonabl eness,” as neasured by “prevailing prof essional
norms.” |d. at 688. Inthat cal cul ation, a defendant “nust overcone
t he presunption t hat, under the circunstances, the chall enged action
‘“m ght be considered sound trial strategy.’” Strickland, 466 U S. at
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689 (citationomtted). Moreover, “every effort [nust] be made to
elimnate the distorting effects of hindsight, to reconstruct the
ci rcunmst ances of counsel’s chal | enged conduct, and to eval uate t he
conduct fromcounsel’s perspective at the tine.” Id. at 689; see
Cirincionev. State, 119 Ml. App. 471, 492, cert. deni ed, 350 Md. 275
(1998). Accordi ngly, under Strickland, a review ng court must
consi der defense counsel’ s perfornmance “as of the time of counsel’s
conduct.” 466 U.S. at 690.

As we not ed, def ense counsel’s deficient perfornmance is not enough
toentitle a defendant to relief. Strickland also requires the
def endant to establish actual prejudice caused by the deficient
performance. Strickland, 466 U. S. at 692; Redman, slipop. at 12. In
ot her words, even if counsel nade “a professionally unreasonabl e”
error, Strickland, 466 U. S. at 691, this al one does “not warrant
setting asi de the judgnment of acrimnal proceedi ng [unl ess] the error
had [an] effect onthe judgnment.” 1d. WNoreover, prejudiceisrarely
presunmed. Odinarily, the defendant nust prove that actual prejudice
resul ted fromcounsel ' s deficient performance. Rednan, slip op. at 13-
14; see United States v. Cronic, 466 U. S. 648, 662 (1984).

To establishtherequisite degree of prejudicein Maryl and, the
def endant nmust denonstrate “a substantial possibility that, but for

counsel ' s unprof essional errors, the result of the proceedi ng woul d
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have been different.”” Strickland, 466 U.S. at 694. But, “a defendant

need not showthat counsel’ s deficient conduct nore |ikely than not
altered the outconme in the case.” [|d. at 693. Nor nmust “the

prej udi cial effect” satisfy “a preponderance of the evi dence standard.”

Wl lianms, 326 Md. at 375. As we saidinState v. Purvey, 129 Mi. App.

1, 10 (1999), the focus is not merely on the effect of error on the

“outcone.” Rather, a “‘proper analysis of prejudice’” includes
consideration of “*whether theresult . . . was fundanental | y unfair or
unreliable.”” (Citations omtted).

A def endant claimngineffective assi stance of appel | ate counsel

i s al so bound by t he Strickland standard. Smith v. Robbins, 528 U. S.
259, 285 (2000); Gross, 134 Md. App. at 556. Nevertheless, asthis
Court observed inGoss, “[a]lthough the basic principl es enunci at ed by
Strickland remai nthe sane, whet her appliedtoatrial perfornmance or
an appell ate performance, the juridicial events to which those
princi pl es apply obviously di ffer somewhat dependi ng on t he operati onal
| evel being scrutinized.” 1d. at 556. For exanple, in Jones v.
Barnes, 463 U.S. 745 (1983), the Supreme Court enphasized “the

i nportance of having the appel | ate advocate exam ne therecordwi th a

" Al t hough t he post-conviction court found prejudi ce, we observe
that it did not explainwhy or how appel | ee was prejudi ced by the
deficient performance of either his trial or appell ate counsel, or by
any errors of thetrial court. Neverthel ess, on appeal, the State has
not asserted that the finding of thelower court as to prejudi ce was
I nproper because it was conclusory.
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viewto sel ecting the nost prom singissues for review.” 1d. at 752.
Simlarly, inSmthv. Murray, 477 U. S. 527 (1986), the Suprene Court
underscored as “the hal | mark of effective appel | ate advocacy” the rol e

of appel | ate counsel in “‘w nnow ng out weaker argumrents on appeal and
focusing on’ thosenorelikelytoprevail . .. .” 1d. at 536 (quoting
Barnes, 463 U. S. at 751-52).

The standard of review of the |lower court’s determ nations
regardi ng i ssues of effective assistance of counsel “is a m xed
guestion of lawand fact . . . .” Strickland, 466 U. S. at 698; see
Gross, 134 Md. App. at 559-60. We “will not disturb the factual
findings of the post-conviction court unless they are clearly
erroneous.” Wlsonv. State, __ M. _ _, No. 65, Septenber Term
2000, slip op. at 15 (filed March 9, 2001). But, a review ng court
must make an i ndependent analysis to determne the “ultimate m xed
guestion of law and fact, nanmely, was there a violation of a
constitutional right asclained.” Harris v. State, 303 Ml. 685, 699
(1985). In other words, the appell ate court nust exercise its own
i ndependent judgnment as to t he reasonabl eness of counsel’s conduct and
the prejudice, if any. Oken, 343 Ml. at 285. As we saidinPurvey v.
State, 129 Md. App. 1, 10 (1999), cert. denied, 357 vd. 483 (2000):
“Wthin theStrickland framework, we wi | | eval uat e anewt he fi ndi ngs of
the | ower court as to the reasonabl eness of counsel’s conduct and t he

prejudice suffered. . . . As a questi on of whet her a constituti onal
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ri ght has been viol ated, we make our own i ndependent anal ysi s by
reviewing the | aw and applying it to the facts of the case.” See
Cirincione, 119 Md. App. at 485 (statingthat “we w || defer tothe
post-conviction court’s findings of historical fact, absent cl ear
error,” but “we [will] make our own, independent anal ysis of the
appellant’s claim?”).
1.

The post-conviction court found that trial counsel was i neffective
because he fail ed to obj ect to danmagi ng evi dence of Smth’s conviction
in the same underlying case. The following colloquy is relevant:

[ PROSECUTOR]: M. Smith, where are you presently
resi di ng?

[ SM TH] : Prison.

[ PROSECUTOR] : And you have previously been convictedin
this case; is that correct, M. Smth?

[ SM TH]:  Yeah.

In Clemmons v. State, 352 Md. 49, 55 (1998), the Court of Appeal s
said that, ordinarily, “the conviction or guilty plea of a co-
per petrator may not be used as substantive evidence of another’s

guilt.” A thoughthere are exceptions tothe general rule, these have

been “narrow y confi ned to situations where the evi dence has a speci al
rel evance presented by the circunstances . . . .7 1d. at 56.

Subsequently, inCasey v. State, 124 Ml. App. 331 (1999), we det erm ned
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t hat the adm ssion of a co-conspirator’s guilty plea constituted
reversibleerror; the “Stateis not entitledto present evidence of an
al | eged co-conspirator’s guilty plea.” 1d. at 341. This is because
such evi dence m ght be m sused by a jury and coul d contribute “tothe
renditionof theguilty verdict.” Carr v. State, 50 vd. App. 209, 211
(1981).

Rel yi ng on Casey, the court bel owfound that “the State i nproperly
offered the fact of [Smth’s] conviction, and that it was not harnl ess
error. Defense counsel shoul d have obj ected.” The State di sagrees,
contending that N land s failure to object constitutedreasonabletrial
strategy, rather than a constitutionally defective perfornmance. W
agree with the State.

Al thoughthe State elicited that Smth was convictedinthe sane
under | yi ng case for which Jones was on trial, Smth did not offer
direct testinmony inplicating Jones. Additionally, although Smth’s
statenent to police was admtted in evidence after he unexpectedly
recanted, Smthinsistedinhistestinonythat the police fabricated
portions of the statenent and that helied as to ot her portions. In
any event, Smth’s guilt didnot necessarily neanthat appel | ant was
al so one of the nurderers.

It isalsonotewrthy that, at trial, the def ense conceded t hat
Jones was i nvol ved i n t he robbery of Gul ston, but deni ed that he was a

participant ineither nurder. In his openingstatenent tothe jury,
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Jones’ s attorney argued:

[ Bl ut the invol venent of Thonmas Jones in this robbery ceased
before any killing took place in this case totally
unconnected to the carryi ng out of force that was exerted
during the robbery by M. Gutrick. Andinthe case of M.
Jamal Johnson, Thomas Jones was not even present when M.
Johnson was kil l ed.

Further, defense counsel assertedtothejury: “[Y]ou may wel |
find himguilty of some offenses in this case includingrobbery or

possi bl y ki dnappi ng, but you cannot find himguilty of either of these

murders.” Simlarly, in closing, Jones's | awer argued that the
robbery of Gul ston was over before the killing occurred, Qutrick killed
both men, and “Thomas Jones did not kill anybody in this case.”

I n his post-convictiontestinony, Ni|and was unwaveri ng t hat he
had eval uated t he evi dence of Smith’s conviction and consi dered it
hel pful tohis effort to concede invol venent inthe robbery, but to
separ at e Jones fromt he two hom cides. As Niland stated, his strategy
was to “di stance him Thomas Jones, as nuch as | coul d fromt hese ot her
hoodl uns.” At the hearing, N |land explained his strategy:

Well, I think at the tinme |I thought that this man,

Smth, admtting that he was convicted of both of these

hom ci des tended to reenforce ny theory that alienatedthe

def endant fromthese honi ci des or ali enat ed t he def endant

fromparticipationinthese hom cides andsol didn’t think

it was harnful.

We are satisfied that Niland’ s performance represented a

reasonabl e trial strategy. Based on defense counsel’s strategy,

appel | ant was not tainted by Smth’s conviction, because appel | ant
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adm tted some degree of cul pability, but contended t hat he was not
involved inthe murders. Therefore, inthis respect, defense counsel’s
representation was not constitutionally deficient.
M.
A

Jones conpl ai ned to the post-conviction court that Niland’ s
per f or mance was defi ci ent because he di d not obj ect to t he adm ssi on of
Qutrick’ s incrimnating hearsay statenment (“we killed hini), contained
within the witten hearsay statement of Smth. He argued that
Qutrick’ s remark constitutedinadm ssibl e hearsay within hearsay. The
post-conviction court found that N I and “probabl y shoul d have obj ect ed”
tothe statenent. The court al so said that N | and had objectedto “the
entire statenent,” but did not “specifically object to the above
statement.” Further, it determ nedthat Smth’s statenent contai ned
“mul tiple hearsay,” and that trial counsel’s performance “did fall
bel ow a st andard of reasonabl eness when he failed to object tothe
adm ssion of the nultiple hearsay statenent.”

The State maintains that Niland did, in fact, object to the
adm ssion of Smth sentirewitten statenent, and t herefore the post-
conviction court was clearly erroneous infindingtothe contrary.

Accordingtothe State, if Ni |l and objected, his performnce was not
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deficient.® Astothe nerits, the State seens to contend that, evenif
N land failed to object, he was not ineffective, because Smth’'s entire
st at ement was adni ssi bl e as a prior i nconsi stent statenent under the
rational e of Nance v. State, 331 Md. 549 (1993), and Md. Rule 5-
802.1(a).° Additionally, inthe State’sreply brief, it asserts for the
first time that Gutrick’s statenment was adm ssi bl e under the co-
conspirator exceptionto the hearsay rule, codifiedin M. Rule 5-
803(a). That rul e provides that a “statenment by a co-conspirator of
the party during the course and i n furtherance of the conspiracy” is
not excluded by the rul e agai nst hearsay.

We begi n by expl oring the threshol d questi on of whet her Ni | and

8lnitsopeningbrief andinitsreply, the Staterefersusto
three placesintherecordto support its claimthat NI and objectedto
t he adm ssion of the statenent. |n our view, those references do not
support the State’s claim Moreover, we have conmbed the record to
verify the State’'s assertion, and cannot find support for the State’s
contention. Inany event, we observethat if the Stateis correct that
Ni | and di d obj ect, this woul d seemto strengthen Jones’s argunent t hat
hi s appel | ate counsel was i neffectiveinfailingtoraisetheissue on
appeal .

Curiously, inhis brief, appell ee seenstoagreewiththe State
that Niland “objected to the introduction of the statenment inits
entirety.” But, he conpl ai ns because N | and di d not specifically object
to Gutrick’s statenment. Jones has not provided us with any citation
totherecordto support his contentionthat Ni|land objectedtothe
statement in its entirety.

® The Maryl and Rul es of Evi dence took effect on July 1, 1994,
about one year after the occurrence of the crinesinthis case. Thus,
therules wereineffect at thetine of Jones’s trial inDecenber 1996.
I n any event, Rule 5-802.1(a) is nmerely acodification of the hol di ng
i n Nance, whi ch was deci ded prior to appellee’strial. See Tyler v.
State, 342 Md. 766, 775 (1996); Corbett v. State, 130 Md. App. 408,
419, cert. denied, 359 Md. 31 (2000).

-33-



obj ected to the adm ssion of Gutrick’s coment, contained within
Smth's statenment. Because of the State’s contentionthat Niland
obj ected, we nust reviewin detail the events that cul mnatedinthe
adm ssion of Smth's witten statenment.

As we noted earlier, the prosecutor first questioned Snth about
his statenment (State’' s Exhibit 50) only after Smth surprised both the
St at e and t he def ense by denyi ng knowl edge of the murders. Although
Smit h acknow edged hi s hand witing and his signature, he cl ai ned at
trial that the statenent was coerced by the police. At the bench, the
prosecutor then offered Smth' s statement in evidence. Niland
responded: “Well, | think we’'re a ways fromthat yet.” Al engthy

di scussi on ensued, at which the State argued, inter alia, that Smth

had al ready aut henti cated t he docunent. Ni | and observedthat Smth
denied the truth of the content of his witten statenent, adding:

He hasn’t been asked any questi ons about any pur ported
adm ssion made to himby the defendant or perhaps nore
i nportantly any observationthat he made with respect to the
def endant that’s contained in this statenent.

| think theonly things that woul d be adm ssible from
the statenment, if any of it was adm ssible . . . is it
ei t her adm ssi bl e hearsay exceptiontothe hearsay [sic] or
| believeinthis statenent there’ s sonepl ace where he says
he was i nvol ved with others with regard to one of these
shooti ngs and t hat —and then the only thing, only ot her
thing, he says | thinkis that the defendant, he may have
sone observati ons that he actual |y personally nade with
regard to the defendant that wouldn't ordinarily be
adm ssi bl e.

So | think the next thingthat has to happen hereis
that there be an isolation and a denial on his part or
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refusal on his part with regard to adm ssi bl e areas of the
st at enent .

The court essentially agreed with the defense. The judge saidto
t he prosecutor: “You're offering [the statenent] en mass and I’ m
rejecting [it] en nmss.”

Thereafter, the trial judge, sua sponte, undertook a revi ewof
Smith's statement to determ ne whether there was any need for
redaction. Although neither the State nor the defense made any
suggestions or requests tothe court, the judge concl uded t hat t he
follow ng portion of Smth' s statenent constituted i nadm ssible
“hearsay wit hin hearsay”: “So Don [GQutrick] told TJ [i.e., appellant]
about some guy nanmed Gary [@il ston] that he[i.e., Qutrick] had r obbed
before.”® Ot her than that statenent, the court indicatedthat “the
rest of the statenent certainly would be adm ssible . . . .~
Nevert hel ess, in an obvi ous attenpt to exerci se care and caution, the
trial court asked Niland his “position” about the rest of the
statenment. Nl and responded: “If the witness wotethis, thenl don’t
have any objectionto the contents of it period.” N |and added that he
wanted “to clarify” and “nmake sure” that Smth actually wote thetext
of the statenent, as well as the questions and answers that were

includedinthe statenent. Subsequently, Niland asked the court to

0 The record only contai ns the redact ed copy of Smith's statenent.
Therefore, we haverelied onthe transcript to ascertain the wordi ng of
those portions of Smth's statenent that were redacted.
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redact an exchange between Snmith and t he detective. Accordingtothe
transcript, it read: “[Question]: DidTJ and Don say what happened
when t hey were gone? [ Answer]: That they l eft him[i.e., @il ston] over
his mother’s.” The court readily agreed to Niland s request.

Thereafter, the court againinvited counsel toidentify any ot her
concerns, stating: “Nowl et’s deal with any ot her i ssues youw shto
deal with.” Niland responded: “The docunent itself shoul d not be
adm tted. The contents, if you'regoingtoadmt, should bereadto
thejury. . . .” (Enphasis added). Niland expl ai ned his concerns,
statingthat if the docunent itself were admtted the jury m ght pl ace
“greater weight” onit, becauseit is adocunent. N |anddidnot voice
any objection to the adm ssion of the content of the statenent,
however. The court optedto defer rulinguntil after the voir dire of
Smi th.

Qut of the jury’ s presence, Smth was questi oned about his rol e
inprovidingthe statement. Sm th acknow edged that, with respect to
t he questi on and answer portion, he wote the answers that appearedin
t he statenent, but he cl ai ned t hat the answers to the questi ons and t he
content of his statenment were inaccurate.

The court thenraisedthe matter of Nl and s earlier request that
the statenment, i f adm ssible, “shouldonly be read, but not physically
admtted.” N landthen renewed his request that the court only permt

the prosecutor to read the statenment, but bar the State from
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“physically” adm ttingthe docunent. He explained: “You re giving a
| ot greater enphasis by giving a prior statenment he nade and the
opportunity for [thejurors] toreadit andre-read it and put nore
enphasis on it than by sinply reading it tothemand placingit in
evidence, and | thinkthisis. . . veryinportant. | don't thinkit’s
just a technical issue I'mraising.”

The St at e di sagreed. Wien the State then offered Smth’s redacted
statenent, Niland objected only “[0] nthe grounds previously stated.”
The judge reserved rul ing and, at the bench, toldthe State that it had
“toexplorealittlefurther an evidentiary basis to showthereis an
i nconsi stency.”

In his trial testinmony, Smth maintained that he did not
participateinthe nurders and was not a wi tness to what occurred. He
al so deni ed tal king to Jones about the matter. When the State again
of fered Smth’ s statenent into evidence, the court saidit wouldrule
“after cross.” On cross-exam nation, the follow ng occurred:

[ NI LAND] : Your testinony nowis that you did not participate

in either one of these shootings that took place at Al pi ne

Street and Cricket Place that is the subject of this case?

[ SM TH] : Yeah.

[ NILAND] : And you're the same Derrick Smth who was
convicted in a trial by jury of both those nurders?

[ SM TH] : Yes.
[ NILAND]: Well, howis it that on Decenber the 2M, 1993,

when t he police took this statenment fromyou that you were
able to tell themall these things?

-37-



[SM TH]: They forced netowite astatenent. They told e
what to say.

[ Nl LAND| : The | ast questi on on page 6 says, “Did Don or TJ
say anyt hi ng when they cane back?”

The answer says, “When Don canme back upstairs Jason
asked hi mwhere the other person was at and he said we
killed him?”

See that?

[ SM TH] : Yes.

[ NILAND] : That’s in your witing?

[ SM TH] : Yes.

[NILAND]: Did the policeman tell you to wite that?

[SM TH]: No, | heard that sonewhere.

[ Nl LAND] : You heard that sonewhere?

[ SM TH] :  Yeah.

[ Nl LAND] : You heard that Don had killed the guy?

[ SM TH] : Yeah.

(Enphasi s added) .

Onredirect examnation, Smthinsistedthat the police hadtried
to “frame” him He also clainmedthat the police dictated half his
statement and he fabricated the other half. Thus, Sm th mai ntai ned
t hat the content of the statenent was not true, adding: “I don't lie.”
Later, the judge said to the prosecutor: “You have offered [the

statenment], I'Il reserveruling. W’'IIl discussit at alater tine.”
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After the State recall ed Detective Rostich, who took Smth’s
statenment, the State again offered Smth' s witten statenment into
evi dence. Before Niland uttered any objection, the court instructed
counsel to approach the bench, and the follow ng transpired:

[ THE COURT] : Ot her t han t he obj ecti on you have pl aced on t he

record do you have any addi ti onal objections? Any reasons

why we should not receive [the witten statenment]?

[ DEFENSE ATTORNEY]: No, Your Honor.

[ THE COURT]: Objection is overruled. [The statenent] is
adm tted.

The f or egoi ng exchanges cl early denonstrate that the trial judge
asked defense counsel on several occasions to identify any
obj ecti onabl e portions of Smth' s statenent, with an eye toward
redacti on, and even alerted Nil and to a concern about “hearsay wit hin
hearsay.” Mor eover, while questioning Smth, Niland actually
hi ghli ghted Gutrick’s comment, because he specifically asked Snmth
about it. Most inportant, contrarytothe State’s contention, N | and
di d not object tothe portionof Smth' s statenent containing Qutrick’s
assertion, nor did Ni | and general | y obj ect tothe adm ssion of the
content of Smth's statenent. Instead, Ni|and made a specific and
limted chall enge to t he physical adm ssion of Smth' s statenent, and
expressly advanced as hi s sol e reason his concernthat it woul d receive
undue weight fromthe jury because it was a docunent.

It is well established that a party opposi ng the adm ssi on of
evi dence “shal | ” object “at thetinme the evidence is offered or as soon
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t hereafter as the grounds for objection becone apparent. O herw se,
the objectionis waived.” M. Rule 4-323(a); see Kl auenberg v. State,
355 Md. 528, 545 (1999); Hill v. State, 134 Md. App. 327, 351, cert.
deni ed, 362 Md. 188 (2000). A proper objectionisrequiredsothat the
pr oponent of the evi dence has an opportunity to “rephrase the question
or proffer soas torenove any obj ecti onabl e defects, if possible.”
Hal |l v. State, 119 Md. App. 377, 389 (1998). Atinely objection also
enables thetrial court toattenpt tocure any error, whichhelpsto
avoi d unnecessary appeal s. 1d. at 389-90. Thus, an appel |l ate court
may revi ewthe adm ssibility of evidence only when an objectionis
properly made. Kl auenberg, 355 Ml. at 545; Conyers v. State, 354 M.
132, 149, cert. denied, 528 U. S. 910 (1999); Hill, 134 Mil. App. at 351;
Hal |, 119 wmd. App. at 389; Holnmes v. State, 116 Md. App. 546, 558
(1997), aff’'d, 350 M. 412 (1998).
On t he ot her hand, Maryl and Rul e 4-323(a) al so provi des t hat
“[t] he grounds for the obj ection need not be stated unl ess the court,
at the request of aparty or onitsowninitiative, sodirects.” If a
general objectionis made, and neither the court nor arulerequires
otherwise, it “issufficient topreserve all grounds of objecti on which
may exist.” Gier v. State, 351 wMd. 241, 250 (1998); see Ali v. State,
314 Md. 295, 305-06 (1988). But, when particular grounds for an
obj ecti on are vol unt eered or requested by the court, “that party will

be limted on appeal to areviewof those grounds and wi | | be deened to
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have wai ved any ground not stated.” Leuschner v. State, 41 Md. App.
423, 436, cert. denied, 444 U. S. 933 (1979); see Mal pas v. State, 116
Md. App. 69, 86-7 (1997); Monk v. State, 94 Md. App. 738, 746 (1993);
Banks v. State, 84 M. App. 582, 588 (1990).

Under t he circunstances of this case, Niland’ s failure to object
toGutrick’s remark amounted to a wai ver of any cl ai mof error as to
t he adm ssionin evidence of Gutrick’s statenment. Rather, the only
i ssue preserved for appel |l ate revi ewon di rect appeal concernedthe
physi cal adm ssionof Smth's witten statement. Nevertheless, if
Smth s entire statenment was properly admtted, as the State naintains,
then Niland's failure to object would not anmobunt to deficient
performance. We turn to explore that issue.

Smth’s statenment was unm st akabl y hear say under Ml. Rul e 5-801( c)
and Maryl and case l aw. It was a “statenent, other than one nmade by t he
decl arant while testifying at thetrial or hearing, offeredin evidence
toprovethetruthof the matter asserted.” Ali v. State, supra, 314
Md. at 304; see Tyler v. State, 342 Ml. 766, 773 (1996). Mbreover, in
Smth’s hearsay statement, he referred to Gutrick’ s out-of-court
statenment, whichincrimnated Jones. Therefore, Qutrick’s statenent
constituted hearsay wi thin hearsay. The question, then, is whether
Smth' s entire statement was adm ssi bl e under an exceptiontothe

hearsay rule. See Md. Rul e 5-802. Put anot her way, the questionis

whet her a tinmely objection by defense counsel would have had nerit.
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Inits opening brief, the State devoted about one pagetothis
issue. It summarily argued that the “contested hearsay [i.e. Qutrick’s
statement] was part of” Smth’'s statenent, andthat Smth's entire
stat enment was adm ssi bl e as a prior i nconsi stent statenment under Nance
v. State, 331 Md. 549 (1993), and Ml. Rul e 5-802. 1(a), because Snith
recanted, his statenent was reduced to witing and signed by hi m and
he was present at trial and subject to cross-exam nation. In
propoundi ng t hat argunent, however, the State never substantively
addressed the matter of Gutrick’ s hearsay w t hin hearsay st at enent,
apart fromciting Rule 5-805. It states:

Rul e 5-805. Hearsay w thin hearsay.

| f one or nore hearsay statenents are contai ned within

anot her hearsay statenent, each nmust fall within an

exceptiontothe hearsay rul ein order not to be excl uded by

that rule.

The | andmar k case of Nance v. State, supra, 331 Md. 549, was
deci ded i n August 1993, about one nonth after the murders inthis case,
but nore than three years before the trial. There, the Court of
Appeal s “carved out an i nportant exceptionto the general rul e agai nst

the adm ssibility of prior inconsistent statenents as substantive

evidence.” Stewart v. State, 342 Ml. 230, 237 (1996). The Nance Court

11 The State does not contend that Jones adopted or ratified
Gutrick’s statement. Nor does the State contend that Gutrick’s
st at enent was admi ssi bl e based on t he exceptionto the hearsay rul e for
a decl aration agai nst penal interest. See M. Rule 5-804(b)(3); State
v. Matusky, 343 Md. 467 (1996); see alsoWIlliamsonv. United States,
512 U.S. 594 (1994); State v. Standifur, 310 Md. 3 (1987).
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held, inter alia, that the factual portion of aw tness’s prior signed
statement is adm ssible at trial as substantive evidence when
i nconsi stent withthewtness’'sin-court testinony, as |long as the
Wi tness i s subject to cross-exam nati on concerningthe statenent.
Nance, 331 Ml. at 570-71; see Tyler, 342 Md. at 775; Stewart, 342 M.
at 237; Makell v. State, 104 wd. App. 334, 339 (1995).

Nance and Har dy wer e convi ct ed of nurder and, on appeal, the Court
consi dered vari ous evidentiary i ssues that arose because of three
“turncoat” witnesses whorecanted at trial “by di savow ng” their prior
statenents or by | apses of nenory. Id. at 556. Inthat context, the
Court addressed the adm ssibility, as substantive evi dence, of signed
statenents givento police, grand jury testinony, and out-of-court
identifications, all provided by witnesses who had inplicatedthe
def endants prior totrial but then repudiated their statenents at
trial. W focus here on the discussion concerning the signed
statenments given to police.

I n Nance, the statenents to the police were in the form of
guestions and answers, in whichthe w tnesses identifiedthe defendants
as the assailants in the context of “larger descriptions of what
happened . . . .” |1d. at 564. The Court observed that a prior
statement of a witness is inconsistent with the witness's trial
testinmony i f repudi ated ei ther by “positive contradictions” or “clai med

| apses of menory.” 1d. n.5. Al though the Court acknow edged t hat t he
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prior statements given by the witnesses to the police were hearsay, the
Court determ ned t hat t hey were adm ssi bl e as substanti ve evi dence,
stating: “W hold that the factual portion of an i nconsi stent out - of -
court statement is sufficiently trustworthy to be offered as
substantive evidence of guilt when the statenent is based on the
decl arant’ s own know edge of the facts, is reduced to witing and
signed or otherw se adopted by him and he is subject to cross-
exam nation at thetrial wherethe prior statenment isintroduced.” Id.
at 569 (footnote omtted).

Of particul ar significance here, the Court clarifiedinafootnote
t hat it had not sancti oned a bl anket adm ssi on of a prior inconsi stent
statenment. The Court adnoni shed that the prior statenent “nay contain
i nadm ssi bl e opi ni ons or concl usi ons of the w tness, or hearsay, in
additiontoarecitation of the facts about which the w tness cl ai med
first-hand know edge.” 1d., n.9. Inthat circunstance, the Court
cautioned that the “inadm ssi bl e portions of the statenent shoul d be
redacted.” I1d. The Court’s adnonition guides us here.

Mar yl and Rul e 5-802. 1(a) codifies the Court’s hol ding i nNance.

It provides:

Rul e 5-802. 1. Hearsay exceptions -- Prior statenments by
W t nesses.

The fol | owi ng st atenents previ ously made by a wi t ness
who testifies at thetrial or hearing and who i s subject to
Ccross-exam nati on concerni ng t he stat enent are not excl uded
by the hearsay rul e:
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(a) A statenment that is inconsistent with the
declarant’s testinony, if the statenment was (1) gi ven under
oat h subj ect tothe penalty of perjury at atrial, hearing,
or other proceeding or in a deposition; (2) reduced to
writing and signed by the declarant; or (3) recorded in
substantial |y verbati mfashi on by st enographi c or el ectronic
means cont enporaneously with the maki ng of the statenent;
Appl yi ng Nance and Md. Rul e 5-802.1, it is apparent that evenif
Smith’s signed statenent to police was substantively adm ssi bl e as a
prior inconsistent statenent, the State coul d not i ntroduce through
Smth's statement what it coul d not have elicited fromSm th had he
cooperatedinhis testinony onthe witness stand. In other words, if
Sm th coul d not havetestifiedincourt towhat Gutrick said, neither
could his statement be usedtodoit for him As the Court saidin

Streater v. State, 352 Md. 800 (1999):

A fundanental principle of the | aw of evidence is that
i nadm ssi bl e evi dence does not becone adm ssi bl e si nply by
bei ng cl ot hed wi t hi n evi dence that is adm ssible. Therule
t hat applies to hearsay within hearsay is a prinme exanpl e.

ld. at 813-14 (footnote omtted).

Because Nance was deci ded nore than t hree years beforetrial,
def ense counsel certainly should have been aware of its content,
particularlyinlight of its inportance tothe devel opnent of the |l aw
inthis State. Therefore, withrespect totrial counsel’s failureto
object tothenultiplehearsay within Smth s statenent, we agree with

the court below that Niland s perfornmance was deficient.
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Under Strickl and, of course, deficient performance does not give
rise to a presunption of prejudice. Strickland, 466 U S. at 692.
Therefore, Jones had to denonstrate prejudice; he had to show “a
reasonabl e probabi l ity that, but for his counsel’s unreasonabl e errors,

the result of the proceedi ng woul d have beendifferent.” 1d. at 694.

That i ssue was only summari |y addressed by t he post-convi ction court,
and requires further anal ysis.

The St ate asserts that, inlight of the “overwhel m ng evi dence of
Jones’ s guilt,” defense counsel’s performance inregardto the hearsay
statenment “di d not i npact on the outconme of Jones’strial.” Inits
reply brief, the State adds that, evenif defense counsel coul d have
precl uded the adm ssion of Gutrick’s remark, the rest of Smth's
st at ement was adm ssi bl e and “i npli cated Jones inthe robbery, and
thus, the felony nurder. . . . It also served to corroborate the
version of events contained in Jones’s statenment to police.” 1In
characterizing the State’ s case as “overwhel mng”, the State pointsto
the follow ng: Jones’s statenment, in which he adm tted placing a
pillowover Gul ston’s head while Gutrick shot Gul ston; Mchelle’'s
eyew t ness account of the robbery, although she was unable toidentify
anyone; and “ physi cal evi dence corroborating” the statenents of Jones
and Smith. Wereject the State’ s characterizati on of the strength of
its case. Mdreover, inthe context of this case, we are of the view

that if Gutrick’s hearsay statenent was inadnm ssable, then its

- 46-



admi ssionin evidence “*so upset the adversari al bal ance bet ween t he
def ense and prosecution that the trial was unfair and the verdi ct
rendered suspect.’” Perry, 357 Ml. at 87 (citations onmtted). W
expl ai n.

The case was certainly aclose onewthrespect to appellant’s
guilt in the felony nmurder of Gulston. Jones’s defense was, in
essence, an acknow edgnment of his participationin a robbery; he
cl ai med, however, that his involvenent inthe crine ended prior to
Gulton’s nurder. 1n opening statenent, Jones’ s | awer said: “[T] he
defense inthis case contends that there was a robbery . . . of M.
Gul st on of his drug noney and possi bly sonme of his drugs, that there
was a ki dnapi ng of M. Qul ston, but the invol venent of Thormas Jones in
this robbery ceased before any killing took place. ”

No physi cal or forensic evidence ever |inked Jones to Gul ston’s
mur der or established his presence at Jeannette’ s hone at t he rel evant
time. Tothe contrary, as the Court noted inJones |, appel |l ant was
tiedtothe nurder of Gul ston based primarily ontwo critical pieces of
evi dence: his own statenent and Smith’ s statenment. Al though Smth’s
statenment to police was acentral part of the State’ s case agai nst
Jones, Smth never said in his statenment that he knew who kil led
Gutrick, or eventhe circunstances of the nurder. Rather, the evidence

showed t hat at the tine of Gulston’'s nurder, Smth was at Mchelle’s

resi dence, guardi ng her and Johnson, whil e Jones and Gutrick were at
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Jeannette’s home with Gul ston. Consequently, Smith had no per sonal
know edge of what happened at Jeannette’s honme. Nevertheless, Smth
i ncluded in his statenment a danagi nhg adm ssion attributedto GQutrick:
“we killed him” Incontext, Gutrick neant that he and Jones kil | ed
Qul ston. Absent that portion of Smth' s statenent, the jury woul d have
been |l eft only with Jones’ s confession, al ong with corroboration of
ot her aspects of the crines, but no corroborationdirectly |linking
Jones to the felony nurder of Gul ston.

Inhisclosing argunent tothe jury, the prosecutor relied on both
Smth s statement and Jones’s statenent. The prosecutor expl ai ned
Smith'sreluctancetotestify by sayingthat “persons that testifyin
t he courtroomsuch as t hi s agai nst anot her def endant are not favorably
regarded i n the Departnent of Corrections, but nonet hel ess you w ||
have his statenent and you can consider that.”

To be sure, Jones coul d have been convi cted on t he basi s of his
confession. But, it was not soinpregnable as to diffuse an erroneous
adm ssion of Gutrick’ s assertion. Again, we explain.

As our factual summary revealed, prior to trial Jones
unsuccessful |y sought to suppress his confession. At trial, however,
t he i ssue of voluntariness remained amatter for thejury toresolve.
The detectives recountedthat, inthe period follow ng Jones’s arrest,
he was under the i nfl uence of PCP, and therefore the detectives di d not

guestion hi mi medi ately, because they wantedto “all owthe effects of
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the PCPto wear of f.” Because of the drugs, they descri bed Jones as
“agitated,” “incoherent,” “boisterous,” and “violent” and, at ot her
times, “lucid.” At one point, Jonestriedto escape and was eventual ly
takento the hospital. Wen hewas finallyinterviewd by policethe
next norning, he did not appear to the detectives to be under the
i nfluence of drugs.

Jones’ s | awyer obj ected to t he adm ssi on of Jones’ s confessi on at
trial, based on “the prior litigation concerning the statenent.”
Al t hough the judge overruled the objection, the question of
vol untari ness was not specious, and the jury was specifically
instructedto consider the matter. Initsinstructionstothejury,
the court said:

Evi dence has been i ntroduced t hat t he def endant nade a
statenent to the police about the crinme charged. The State
must prove beyond a reasonabl e doubt t hat the statenent was
freely and voluntarily made.

A voluntary statenment is one that under all the
ci rcunstances was gi ven freely. To be voluntary it nust not
have been conpel | ed or obtai ned as aresult of any force,
prom ses, threats, inducenments, or offers of reward.

I n deci di ng whet her the statenment was voluntary,
consi der all of the circunstances surroundi ng t he st at enent
i ncl udi ng the conversations, if any, between the police and
t he def endant, whether the defendant was warned of his
rights, the length of time that the defendant was
guesti oned, who was present, the nental and physical
condition of the defendant, whether the defendant was
subj ected to force or threat of force by the police, the
age, background experience, education, character and
intelligence of the defendant, whet her t he def endant was
taken before a District Court Conmm ssioner wthout
unnecessary delay fol l owi ng arrest and, if not, whet her that
af fected the voluntariness of the statenment, any ot her
ci rcunst ances surrounding the taking of the statenent.
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In our view, the adm ssion of Smith's entire statenent was
prej udicial, as defined by t he Suprene Court and t he Maryl and Court of
Appeal s. Under the circunstances attendant here, Gutrick’s comment,
includedin Smth’s statenent, may wel | have been a deci sive factor in
persuadi ng the jury to concl ude that Jones’s confessi on was both
vol untary and accurate. Conversely, w thout Gutrick’s conment, the
jury m ght have reached a different conclusionastothereliability,
accuracy, or voluntariness of Jones’'s confession. Although the
evi dence of Jones’s guilt surely was | egal ly sufficient to warrant
subm ssion of the case to the jury, and a jury may wel |l have been
per suaded of Jones’s guilt beyond a reasonabl e doubt, based on hi s
confession al one, we would hardly characterize such a case as
“overwhel m ng.”

We recogni ze that inJones| the Court saidthat evenif Smth was
not awtness tothe nurder of Gul ston, he coul d be found | i abl e as an
acconmplice. That remains as true now as it was then. But, that
potentiality does not obviate the pal pabl e prej udi ce here. As we see
it, thereis asubstantial possibilitythat, if the hearsay within
hear say portion of Smth’s statenment was i nadm ssi bl e, and had not been
admtted, the outcone as to the verdict for Qul ston’ s nurder m ght have
been consi stent with the verdi ct concerni ng Johnson’ s nurder. See

Wl son, slip op. at 21.

We agree with the court bel owthat defense counsel generally
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provi ded excel | ent | egal representati on. But, we nust anal yze t he
occasi onal | apses that occur in the heat of battle. If Gutrick’'s
assertion was erroneously adnmtted as part of Smth’s statenent to
police, it was prejudicial to Jones, becauseit provided an i nportant
pi ece of corroborating evidence that the jury undoubtedly coul d
consider to convict Jones of GQulton’s nmurder. Therefore, unless
Smith's statenent was adm ssibleinits entirety, Jones was surely
prejudiced by his trial counsel’s failure to object to Gutrick’s
hearsay within hearsay coment contained in Smth’'s statenent.?®?

Based on our concl usi on that t he doubl e hear say was not adm ssi bl e
under Nance or Md. Rule 5-802.1(a), we next explore the State’s
contention that Gutrick’ s assertion was adm ssi bl e under the co-
conspirator exceptiontothe hearsay rule. Inthis regard, we nust
al so consi der Jones’ s notionto strikethe State’sreply brief, the
State’s oppositiontothat notion, as well asthe State’s Motionto
Reconsi der.

B.

When t he St at e advanced t he co-conspirator exceptioninitsreply

2 Al t hough t he post-conviction court alsoattributederror tothe
trial judge based on the adm ssion of Gutrick’s statenment, it is
difficult for ustofault thetrial judge for what transpired. Asthe
record reflects, the trial judge, sua sponte, reviewed Smth’s
statenent to ferret out any i nproper portions, repeatedly invited
counsel toidentify potential problenms, was qui ck to stri ke anyt hi ng
t hat appeared probl ematic, and al erted counsel to theissue of nultiple
hear say. Defense counsel never asked the court toredact Gutrick’s
st at ement .
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brief, Jones was pronptedtofileanotionto strike. He vigorously
urged us to find waiver withrespect tothe State’s bel ated contenti on,
because t he St at e never rai sed t he co-conspi rator argunment at the post -
conviction hearing or in its opening brief.?3

Initsinitial brief, the State argued only that Smth’s hearsay
st at ement was adm ssi bl e under Nance, 331 Md. 549, and Ml. Rul e 5-
802. 1(a). Although the State opposed appellee’s notionto strike, it
did not disputethat it failed to present inits opening brief the
i ssue of the co-conspirator exception. Nor didthe State of fer any
reason for its failure to raise the issue until the reply brief.
| nstead, the State urged us to overl ook its om ssion, claimngthe
State nerely anplified in its reply brief! an argunent that it
previously presented to the post-conviction court, and which it
includedinits Application for Leave to Appeal (the “Application”),
filed on Septenber 17, 1999.

I n support of the State’ s position that the co-conspirator
exceptionto the hearsay rul e was rai sed below, it refersustotwo
pages fromthe transcri pt of those proceedi ngs. The foll ow ng excer pt

appears on the pages cited by the State, and is illustrative:

13 At the post-convictionhearing, the State was represented by an
Assi stant State’' s Attorney for Prince George’s County, not an Assi st ant
Attorney General.

4 The anplificationinthereply brief withrespect tothe co-
conspi rat or exception consi sts of about one page, without citationto
any cases.
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[ THE STATE] : | see no prej udi ce fromany of the... acts by
M. N land. | think there was anpl e evi dence for convi ction
here, and M. Nl and di d a heck of ajob, and | woul d subm t
that any —the case, the statement by M. Jones, the
def endant, went up on appeal .... It was a good st at enent,
and that was the agency, and that statenent you know,
convicted him
And if he had kept out the statenment by . . . M.

Smth [, Jones] still woul d have been convi ct ed, because t he
one statenent and all the other corroborating evi dence .

[ THE COURT] : Does what you say fly inthe face of Carr [v.
State, 50 Md. App. 209 (1981)], which was the | aw?

[ THE STATE] : Carr has sone qualificationstoit, Your Honor.
It indicates that if the State can prove that it was
harm ess or the evi dence was cunul ative, thenthe State can
prevail. Carr--it’s qualified, it’saaqualifiedcase, and
it was a conspiracy case also. Thedifferenceisthis; in
a conspiracy case you have to conspire w th sonebody, and i f
one personis convicted of conspiracy, then normally the
jury will say, well, if he’s been convi cted of conspiracy he
must have conspired with everybody.

It s logical toconcludethat the defendant is guilty,
but that’s not true. . . . [T]his is not aconspiracy case .

(Enmphasi s added) .

As we see it, the foregoing colloquy does not even renotely
establish that the State presented the i ssue of the co-conspirator
exception at the post-conviction hearing. Moreover, it is equally
cl ear that the post-convictioncourt never addressedthe issue. It is
true, however, that, in its Application, the State argued that
Qutrick’ s statenent was adm ssi bl e under t he co-conspi rat or excepti on.

There, the State asserted:

It isclear fromthe context of this statenent and t he ot her
evi dence presented at trial that Donald Qutrick’s remark to
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Derrick Smth was made before the crimnal enterprisethat

started at 6804 Al pine St. was over ... The remark was

clearly adm ssi bl e as a statenent of a coconspirator nmade

during the course of and in furtherance of the conspiracy.

Nevert hel ess, the State has not referred us to any authority that
suggests it may preserve an i ssue for appellate review nmerely by
includingit inanApplication. Inour view, the State’s referenceto
t he co-conspirator exceptioninits Applicationis not an adequate
substitute for the State’s failure toraisethe argunent belowor in
its opening brief.

We are |l eft with several unassail able facts. The State di d not
rai se the co-conspirator hearsay exception at the post-conviction
heari ng and, as aresult, the post-conviction court didnot address the
nmerits of that argunent. Moreover, the State di d not rai setheissue
inits opening brief withthis Court. Rather, it was raised for the
first time in the State’s reply brief.

Ordinarily, if an argunment is not raised at trial or in
proceedi ngs bel ow, it i s not preserved for appel | ate review. Maryl and
Rul e 8-131(a); See, e.g., Wrev. State, 360 Ml. 650, 692 (2000), cert.
denied, 121 S. . 864, @ U S. __ (2001)(recogni zi ng that appel | ant
wai ved appel l ate reviewof jury instruction because appel | ant “never
objectedto the instruction”); Conyers, 354 Mil. at 148 (acknow edgi ng
t hat Maryl and Rul e 8-131(a) linmts appellate reviewto those i ssues
““raised in or decided by thetrial court’”) (citationomtted));
Wal ker v. State, 338 Ml. 253, 262 (decliningto address appellant’s
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assertions of ineffective assi stance of counsel because “nothinginthe
record. . . indicate[d] that theseissues were ever raised or deci ded
bel ow’), cert. denied, 516 U.S. 898 (1995); Jacobs v. Flynn, 131 M.
App. 342, 376, cert. denied, 359 Ml. 669 (2000) (refusing to address
appellant’s contention that trial court should have conducted an
evi denti ary hearing, because appell ant failedto raiseissue bel ow;
Bond v. Pol yCycle, Inc., 127 Md. App. 365, 383 (1999) (decliningto
address a constitutional issueraisedfor thefirst tinme on appeal);
Wal ker v. State, 107 Md. App. 502, 520 (1995)(noting that, under
Maryl and Rul e 8-131, “an appellate court will ordinarily only consider
‘those i ssues that were rai sed or decided by thetrial court, unless
t he i ssue concerns the jurisdictionof the court to hear the matter’”)
(citation omtted), aff’d, 345 Md. 293 (1997).

To be sure, there are occasi ons when an appell ate court may
exerciseits discretionto consider an argunent that i s not preserved.
Maryl and Rul e 4- 325(e) expressly confers discretionon an appell ate
court, acting “onitsowninitiative or onthe suggestionof aparty
[to] take cogni zance of any plainerror inthe [jury] instructions,
material totherights of the defendant, despite afailureto object.”

The sane concept applies withrespect to“*errors of awgenerally. .
"7 Rubinv. State, 325 Ml. 552, 587 (1992)(citation omtted). But,
evenif we wereinclined, inour discretion, tooverlook the State’s

failuretoraisethe co-conspirator exception at the post-conviction
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heari ng, we woul d expect the Statetoraisetheissueinits opening
brief. The cases are legion, in Maryland and el sewhere, that an
appellate court generally will not address an argunment that an
appellant raises for the first time in a reply brief.

| n Federal Land Bank of Baltinore, Inc. v. Esham 43 Mil. App. 446
(1979), we observed:

[1]t i s necessary for the appel |l ant to present and argue al |

poi nts of appeal inhisinitial brief. As we have indicated

inthe past, our functionis not to scour the record for

error once a party notes an appeal and files a brief.

I n prior cases where apartyinitiallyraisedanissue

but then failedto provide supporting argunent, this Court

has declined to consider the nerits of the question so

present ed but not argued.
ld. at 457-58 (citations omtted). See Health Servs. Cost Revi ew
Comm n v. Lutheran Hosp., 298 Md. 651, 664 (1984)( “[ A] question not
presented or argued in an appellant's brief i s wai ved or abandoned and
is, therefore, not properly preserved for review "); Conaway v. State,
108 M. App. 475, 484-85, cert. denied, 342 M. 472 (1996); Monunent al
Lifelns. Co. v. United States Fid. & Guar. Co., 94 Md. App. 505, 544,
cert. denied, 330 Md. 319 (1993); Hol i day Uni versal d ub v. Mntgonery
County, 67 Md. App. 568, 570 n. 1, cert. denied, 307 Md. 260 (1986),
appeal dismssed, 479 U. S. 1049 (1987); see, e.g., Uah v. Maestas, 997
P. 2d 314,320 n. 4 (Utah 2000)(statingthat it "istoolate” toraise an
argunment inreply brief), cert. denied, 4 P.3d 1289 (2000); United

States v. M chaud, 925 F. 2d 37, 43 n. 8 (1st Cir. 1991)(refusingto
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reach merits of claimraisedfor first tineinreply brief, because
“[alrgunents relating toissues not raisedinanopening brief are
wai ved. ”); Zanbranav. United States, 790 F. Supp. 838, 843 (N. D. | nd.
1992) (recogni zing that “[r]eply briefs are an i nproper vehicle for
presenting newargunents, and shoul d be confinedto theissues raised
inthe opening. . . brief”); United States v. Bl unent hal, No. 96-
17085, 1997 U. S. App. LEXI S 30584, at * 2n.22 (9" Cir. 1997); United
States v. Carrasco, No. 99C559, 1999 U.S. Dist. LEXIS 6542, at * 5n. 2
(N.D. 111. 1999).

Areply brief serves alimted purpose. See Fed. Land Bank, 43
Md. App. at 459. An appellant i s supposedtousethereply brief to
respond to the points and i ssues asserted in the appellee’ s brief
which, inturn, areordinarily offered by the appelleeinresponseto
t he appel l ant’ s contentions inthe opening brief. See Mayor and Gty
Council v. New Pul aski Co. Ltd. P ship, 112 Md. App. 218, 233-34
(1996), cert. denied, 344 Md. 717 (1997); Berkson v. Berryman, 63 M.
App. 134, 140-41, cert. denied, 304 Ml. 296 (1985). If an appellant is
permttedtointerject newclains or issuesinareply brief, this may
well result ina*®“fundanmental injustice uponthe appellee, who woul d
t hen have no opportunity torespondinwitingtothe newquestions
rai sed by appellant.” Fed. Land Bank, 43 Md. App. at 459.

The State’s reliance on Purvey, supra, 129 Mid. App. 1, does not
support its position. There, the State appeal ed a deci si on granting
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post-convictionrelief. Inreview ngtheissueregardingineffective
assi stance of counsel, we consi dered whether to address certain matters
rai sed by the State initsopeni ng brief, whichthe appell ee cl ai ned
wer e not preserved for appeal because t hey were not rai sed duri ng post -
convi ction proceedi ngs. The Court determ ned t hat the “new’ argunents
regardi ng i neffective assi stance of counsel were not real |y new, they
were nerely an expansion or “fleshing-out . . . of the skeletal
t heori es” that had been rai sed below. I1d. at 12. Incontrast tothis
case, the Purvey Court was satisfiedthat, on appeal, the State had
merely anplified an argunent that had been previously raised.
Significantly, evenif the State i nPurvey had asserted a new ar gunent
on appeal, it clearlydidsoinits opening brief, not initsreply
brief.

Based on al | of the foregoing, inour initial opinionwe granted
appellee’s notionto strike that portion of the State’sreply brief
concerning the co-conspirator exception to the hearsay rule, and
declinedto address the adm ssibility of Gutrick’ s statenent on that
basis. 1n doingso, however, we nmade cl ear that, inthe event of are-
trial of Jones, our ruling was wit hout prejudicetothe State’s right
to assert the co-conspirator hearsay exception as a basi s to support
the adm ssion in evidence of Gutrick’ s assertion.

After we filedour initial opinion, the State submttedits Mtion

t o Reconsi der, contending that weerredinfailingto consider the co-
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conspirator exception. It al so propounded yet anot her new ar gunent,
claimng, in effect, that its bel ated argunent was not wai vabl e,
because the issue is whether defense counsel was or was not
i neffective, regardl ess of whet her the State proposes avalidbasisto
justify defense counsel’s performance.'® The State asserts:

[1]nthe context of appel |l ate revi ewof post conviction
clains of i neffective assi stance of counsel, a deficiencyin
t he pl eadi ngs does not forecl ose this Court’s consideration
of the constitutional issues raisedbythe clains of error.
This is so because, inthe case of clainmed failure on the
part of trial counsel to object to certain evidence, if
thereis any theory of adm ssibility supporting adm ssi on of
t he evidence, then counsel’s failure to object to that
evi dence cannot be deened prejudicial wunder the
constitutional standard set forth in Strickland v.
Washi ngton. This Court erred in stating “we declineto
di scuss the i ssue” of the co-conspirator’s exceptiontothe
rul e agai nst hearsay (Slipop. at 28). This Court’s failure
t o conduct the anal ysis, basedonthetimng of the State’s
argunent, does not conport with the required constitutional
anal ysi s, whi ch requires resol ution of the questi on whet her
“there i s areasonabl e probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d
have been different.” Strickland v. Washi ngton, 466 U. S. at
694.

I n his responsetothe Motionto Reconsider, Jones characterizes
the State’s argunment as “outrageously hypocritical.” He argues:

There i s no sound | egal or policy basis for appl yi ng one set
of appellate rules to post-conviction cases and ot her
principlestoall other cases. Essentially, the Stateis
asking that it be forgi ven and exenpted for its errorsin
this case and presents an inane argunent seeking an
exceptionto the general waiver rules. This Court shoul d
reject the State’s argunents.

15We do not knowwhy the State did not present thispoint inits
reply brief or in its opposition to the notion to strike.
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Defendants in all courts are routinely punished for

procedural defaults, particularlyinthe setting of post-

convi ction and habeas corpus litigationwiththe State early

and often pushi ng such argunments. Largely, any default

attributedto adefendant istheresult of anerror by his

or her attorney. Inthis case, the procedural default is

due to the errors of the attorneys for the State. No

exceptionfor the State’s error and its seeking of a doubl e

standard is warranted in the case.

Al t hough t he St at e has acknowl edged t hat, on direct appeal, a
party’s failureto argue aspecifictheory “will ordinarily constitute
wai ver,” see Kl auenberg, 355 Ml. at 552, it seens to suggest that the
sane st andard does not apply i n a post-conviction appeal by the State.
Inits view, the dispositive questionis whether the defense | awer was
constitutionally ineffective, regardl ess of whet her the State has
asserted a vi abl e ground to establ i sh t he adequacy of defense counsel’s
perfornmance. As we construe the State’s position, it naintains that
evenif it didnot tinely offer avalidreasonto showthat defense
counsel was not i neffective, an appell ate court has an i ndependent
obl i gati on to determ ne whet her t he def ense attorney’s perfornance was,
in fact, constitutionally deficient.

I n our view, the |ogical extensionof the State’s positionis that
there arenotine constraints that apply with respect to a clai mby the
State t hat defense counsel was not constitutionallyineffective. If

the Stateis permttedtoraise anewbut validargunent for the first

time in its reply brief, or in a notion to reconsider after an
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appellaterulingisissued, thenit could alsoraisean argunent for
thefirst timelong after the Court has rul ed. Mreover, applyingthe
State’ s reasoni ng, it woul d be i ncunbent upon the Court to consider the
possi bl e uni ver se of reasons justifying alawer’s strategy or course
of action, even if the State never raises such a point. 1In the
extrene, the State’s positionnmeans that itsfailuretojustify defense
counsel’s representation is virtually irrelevant, because it is
i ncunmbent on the appell ate court to determ ne whet her thereis any
basis to sustain the representation afforded by defense counsel
The St ate has not referred us to any | egal authority to support
its contentionthat therules and practices that generally apply with
respect to wai ver, or that governthe content of reply briefs, do not
applytothe State inthe circunstances of this case. Qur effort to
uncover relevant cases that m ght shed light on this issue | eads
us to conclude that the State is, indeed, held to the sane rul es
of practice and procedure as other litigants. Even in the face
of an appell ate reversal of a conviction, the State can be found
to have wai ved or abandoned an argunment that m ght have led to
the affirmance of that conviction if the appropriate argument
had been tinmely made. It follows that the State is wong in
suggesting that we cannot find waiver under the circumstances
attendant here. On the other hand, as we noted, an appellate

court generally has discretion to consider an argunment that is
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nei ther preserved nor presented, and logically that discretion
woul d extend to an argunent that is belatedly raised. Cf. Rubin
v. State, supra, 325 Md. at 587; M. Rule 4-325(e).

In Steagald v. United States, 451 U. S. 204 (1981), the
Suprenme Court granted certiorari to consider whether, under the
Fourth Amendnent, a | aw enforcenent officer may | awful |y conduct

a warrantless search “for the subject of an arrest warrant in

the home of a third party. . . .7 ld. at 205. The Court
observed that, at prior proceedings, the governnent had
acqui esced to statenments that the defendant’s resi dence had been
searched; belatedly, it advanced an expectation of privacy issue
two years |ater. Because the government argued for the first
time in the Supreme Court that the record did not show that the
def endant had a reasonabl e expectation of privacy in the house
that was searched, id. at 208, the Suprene Court expressly
declined to consider that contention. It recogni zed that the

governnment “may lose its right to raise factual issues of this

sort before this Court when . . . it has failed to raise such
gquestion in a tinely fashion during the litigation.” ld. at
209. Thus, the Court said: “We conclude . . . that the
gover nnment, t hr ough its assertions, concessi ons, and

acqui escence, has lost its right to challenge petitioner’s

assertion that he possessed a |l egiti mate expectati on of privacy
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in the searched hone.” [|d. at 211.

Rose v. United States, 629 A 2d 526 (D.C. 1993), is also
noteworthy. There, on direct appeal, the defendant chall enged
his drug conviction, claimng the trial court erred in uphol di ng
on exigency grounds a warrantless entry into the apartnment of
t he defendant’s relatives. The governnment argued only that the
def endant | acked standing to object to the warrantless entry.
Because the panel mjority concluded that the defendant had
standi ng, the court reversed the conviction. |In doing so, it
declined to consider the validity of the search based on
argunments previously raised by the governnent at the trial
| evel, including consent and exigency, because it determ ned
t hat the governnent abandoned those contentions on appeal. In
its view, the government nade a “tactical” decision, id. at 534,
“to rest its argunent in support of the trial court’s ruling

solely” on the defendant’s |lack of “standing to object to the

officers warrantless entry,” id. at 530, and conceded that
suppressi on was appropriate if the defendant had standing. 1d.
at 532. The <court saw no reason to “second-guess the

governnment’ s appellate strategy by invoking and exam ning, sua
sponte, various argunents the government” did not make, or to
question its decision not “to advocate what it perceives to be

| osing argunents.” 1d. at 534.
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We consi der particularly illum natingthe court’s di scussion
of whether to address on its own the validity of the trial
court’s finding of exigency as a basis to uphold the tria
court’s decision. The court initially distinguished the
situation before it from those cases in which the governnment
confesses error; in the latter situation, the court indicated
that the public interest requires the appellate court to
undertake a review of the case in order to be satisfied of the
error. That practice reflects that the court 1is the
“institution perform ng the evaluative function that announces
the law.” Id. at 533 n.17. But, when the governnent confesses

error,

there is a kind of role reversal. The prosecutor or
the defense counsel, relying on his or her
responsibility as an officer of the court, expresses
an opinion of a kind that ordinarily would be nmade by
a judge, whereas the appellate court, acting on its
responsibility to be sure counsel has not defaulted,
acts to assure that the rights of the governnment or
t he def endant, as the case may be, are duly respected,
a function ordinarily perfornmed by counsel. The policy
justifying this approach is the belief that the
prosecutor or defense |awyer should not conpletely
give up the governnent's or the client's cause --
which that |awer should be advocating -- w thout a

judicial check on such behavi or.

|d. at 534.
In contrast to the confession of error situation, however,

t he court observed that the governnent in the case before it had
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“vigorously argued for affirmance,” relying only on standing, a
point that it had “selected” and believed was “best suited to
achi eve that end.” | d. Because the governnent “assuned its
traditional role of advocate”, the court determ ned that “the
adversary system should be allowed to function as such; the
court no longer is needed . . . to act as an institutiona

failsafe to make sure that the government has not conprom sed
its prosecutorial responsibility.” 1Id.

In the court’s view, if it were “to scrutinize” whether the
governnment was doing its job “well enough”, the court woul d cone
“perilously close to exercising an executive branch function.

i nconsistent with the neutrality expected of the judiciary in
our adversary systemof justice.” 1d. at 535. Therefore, the
court declined to assune “the role ordinarily assigned” to the
prosecutor. 1d. I nstead, the court only reviewed the single
argunment presented by the governnment, reasoning that “[i]t is a
basic principle of appellate jurisprudence that points not urged
on appeal are deemed to be waived.” | d. OF  particular
significance here, the court expressly said that the waiver
principle “applies to the governnment no less than to the
def endant in a crimnal case,” even if “the waived point” would
have led to a different result. ld. at 536. As the court

expl ai ned, the “public is entitled to have valid judgnents of
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conviction sustained,” id. at 537, but the public is also

generally “bound by the actions of its counsel, just as a
crimnal defendant normally is. That is how the adversary
system works.” 1d. at 537. But see id. at 540, 542 (\Wagner

J., dissenting) (claimng appellate court nust not “ignore

appl i cabl e precedents which determ ne the validity of the trial
court’s ruling even if overlooked by the parties,” because “it
woul d be an abdication of [court’s] responsibility to reverse a
correct ruling;” even if counsel did not identify all |egal

arguments, appellate court is “not precluded from suppl enenting
the contention of counsel through [its] own deliberation and
research.”) (enphasis in dissent) (citation omtted).

United States v. G ovannetti, 928 F.2d 225 (7t Cir. 1991),
is also quite hel pful, because the governnment claimed that its
bel at ed argunment was “nonwai vable.” There, the governnment filed
a notion for rehearing after the appellate court reversed a
def endant’s conviction. In that notion, the governnment argued
harm ess error for the first time, contending that harnl ess
error i s “nonwaivable.” 1d. at 226. In a per curiam opinion,
a panel of the Seventh Circuit (Posner, Ripple, and Manion
J.J.), found the governnent’s “nonwaivable” contention *“nove

and interesting. . . .7 Moreover, the court considered the

governnment’ s position, in effect, as a claimthat even if it had
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not tinmely argued harm ess error, the court, before reversing,
“must search the record - without any help fromthe parties - to
determine if the errors” found by the court are prejudicial.
ld. The court disagreed, noting that the governnment offered no
authority for that proposition. The court recognized that such
a view “would place a heavy burden on the review ng court,
deprived as it would be of the guidance of the parties on the
guestion whether particular errors were harmess.” | d.
Moreover, it would invite “salam tactics,” id., because the
governnent could pursue one position in its brief and, if that
failed, contend later “that it should win anyway because the
error was harm ess.” 1d. Accordingly, the court concl uded t hat
“harm ess-error argunents can be waived.” Id.

The reasoning of the court in Carducci v. Regan, 714 F.2d
171 (D.C. Cir. 1983), is also useful, although it is a civil
case. There, an inportant constitutional issue was presented,

but the D.C. Circuit (Scalia, J.) declined to consider the

i ssue, because “it was not adequately briefed or argued on
appeal. . . .7 I1d. at 172. \What the court said is instructive:
W will not resolve that issue on the basis of
briefing and argunment by counsel which literally

consisted of no nore than the assertion of violation
of due process rights, with no discussion of case | aw
supporting that proposition . . . relevant to the
central question. .

The prem se of our adversarial system is that
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appel l ate courts do not sit as self-directed boards of
legal inquiry and research, but essentially as
arbiters of |egal questions presented and argued by
the parties before them

* * *
Of course not all legal argunments bearing upon the
issue in question wll always be identified by
counsel, and we are not precluded from suppl enenti ng
the contentions of counsel through  our own
del i beration and research. But where counsel has nmade
no attenpt to address the issue, we will not renedy
the defect, especially were, as here, ‘inportant

guestions of far-reaching significance’ are involved.
ld. at 177 (internal citation omtted).

Nurmer ous ot her cases are equally noteworthy with respect to
the issue of waiver by the State. See, e.g., Bailey wv.
Duckworth, 699 F.2d 424, 425 (7" Cir. 1983)(concluding in a

federal habeas action that when a state appellate court
initially reversed a conviction but subsequently affirnmed based
on an argunent raised by state for first tine in petition for
rehearing, crimnal defendant was denied “right to a full and
fair opportunity to litigate” that issue; because the i ssue was
neither raised at trial or briefed or argued on appeal,
def endant “was justified in assunmng the issue had been
wai ved.”); see also United States v. Leichtnam 948 F.2d 370,
375 (7" Cir. 1991)(reversing conviction that could have been
affirmed if governnment had made proper argument on appeal);

United States v. Harris, 942 F.2d 1125, 1127 (7" Cir.
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1991)(reversing a conviction and declining to consider an
argunment not raised by governnment on appeal); United States v.
McNeil, 911 F.2d 768, 772 (D.C. Cir. 1990); United States V.
Turner, 898 F.2d 705, 711 (9 Cir.), cert. denied, 493 U S. 962
(1990); United States v. Wods, 888 F.2d 653, 654 (10" Cir.
1989), cert. denied, 494 U S. 1006 (1990); United States v.
West, 723 F.2d 1, 2 n.1 (1%t Cir. 1983).

Wth respect to an appellate court’s discretion to consider
i ssues that have been waived by the prosecution, Rose, 629 A 2d
526, also provides guidance. There, the court expressly
acknow edged that an appellate court is not “precluded from
reaching an issue sua sponte . . .7, id. at 537, even if not
rai sed by the government. Therefore, the court “could choose
sua sponte to exam ne” the nmerits of the trial court’s exigency
ruling. Id. at 535. Nevertheless, the court opted not to do so,
for several reasons: the governnment made a deliberate tactica
decision to pursue only the standing issue, rather than an
i nadvertent error; appellant had no opportunity to address the
alternative grounds, absent supplenmentary briefing; resolution
of the issues would be difficult and cl ose. Thus, the court
declined to | ook beyond the governnent’s unsuccessful standing
argument, id. at 537, stating: “[T] here may be occasi ons when an
appellate court should bail out the governnment by raising sua
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sponte an argunent on appeal that the governnent has failed to
raise. But this is not such a case.” 1d. at 538.

Simlarly, the court in G ovannetti, supra, 928 F.2d 225,
recogni zed that “[i]t is a separate question whether such a
wai ver [by the governnent] al ways binds the court.” 1d. at 226.
Al t hough the Seventh Circuit recognized that an appellate court
is not obligated “to scour a lengthy record” onits own, with no
gui dance from the parties, id., it also said that a court has
“discretion to overlook a failure to argue harm essness. . . .7
ld. at 227. The court took that position, at least in part,
because of its concern that an unfounded reversal “w |l hurt
others,” including “the adverse party” and “innocent third
parties . . .”, id. at 226, whose access to the courts will be
“Iinpaired” due to the additional litigation that an inflexible
stance would generate. I1d. It also recognized that “reversa
may be an excessive sanction for the government’'s having failed
to argue harm ess error,” id. at 227, particularly “if the
harm essness of the error is readily discernible wthout an
el aborate search of the record.” G ovannetti, 928 F.2d at 227.

| n det erm ni ng whet her to exerci se such di scretion the court
identified several factors, including “the I ength and conpl exity
of the record, whether the harm essness of the error or errors

is certain or deliberate and whether a reversal will result in
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protracted, costly, and ultimately futile proceedings” in the
trial court. | d. Utimately, the court declined to “relieve
t he governnment fromthe consequences of its failure to raise the
i ssue of harm ess error inits brief on appeal,” id., because it
concluded that the “certainty of harm essness” did not appear
with “clarity from an ungui ded search of the record.” Id.

The cases ci ted above el ucidate for us that, inacrimnal case,
t he State can be found to have wai ved a valid claim evenif the waiver
| eads to the reversal of a conviction. Onthe other hand, when t he
State fails to raise an inportant argunent, an appellate court
ordinarily has discretiontoreviewtherecordor thetrial judge' s
rulinginitseffort toreachasoundresult. Simlarly, the appellate
court generally retains discretionto consider an argunent that is
bel atedly rai sed.

Inlight of theinportance of theissue presentedwithregardto
t he co-conspirator exception, we have determ ned, inthe exercise of
our discretion, that aremandis appropriate, sothat the parties wll
have an opportunity tofully litigate before the post-conviction court
t he questi on of whet her Gutrick’s statenment was adm ssi bl e under t he
co-conspirator exceptiontothe hearsay rule. Mreover, we believe a
remand i s appropri at e because resol uti on of the i ssueinthe context of
a post-convi ction proceeding will require careful analysis of the

entirerecord, appropriate briefing, and, perhaps, further exam nation
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of defense counsel and appell ate counsel.

I n reachi ng our decisiontorenmand, we perceivethat thisis not
acaseinwhichthe State made atactical decisionto forego raising
t he co-conspirator exception. Instead, it seens to have i nadvertently
omtted the argunent fromitsinitial brief after includingit inthe
Application. Further, in contrast to some of the cases we have
consi dered, the State eventual |y rai sed the co-conspirator issueinits
reply brief; it didnot fail altogether toraisethe matter until after
we rul ed, as happened i n sone of the cases that we cited. Nor didit
make t he ki nds of damagi ng or m sl eadi ng concessi ons bel owt hat we saw
in other cases that we di scussed. To the contrary, the State has
steadfastly naintainedthat Smth' s entire statenent was adm ssi bl e and
has persisted in its claimthat Jones’s conviction should be upheld.

To be sure, a“crimnal defendant[], as a matter of constitutional
right, sometimes can prevail on collateral attacks ontheir convictions
based on i nef fecti ve assi stance of counsel,” Rose, 629 A 2d at 537, and
thereis “noconstitutional counterpart justifying affirnmance of a
convi ction based onineffective. . . advocacy” by the State. 1d. at
537-58. Nevertheless, “[jJusticeis not aone-way street.” Wiittl esey
v. State, 326 Md. 502, 534, cert. denied, 506 U S 894 (1992). Indeed,
“[a] fair trial istheentitlenment of the ‘People’ as well as of an

accused.” Gonzalesv. State, 322 Md. 62, 74 (1991). Therefore, we

believethat afailuretoconsider the State’ s bel ated argunent woul d
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constitute “an excessive sanction” under the circunstances of this
case. See G ovannetti, 928 F. 2d at 227. Insum we believe theissue
of appellee’ s entitlenent to post-convictionrelief inthisinportant
case ought to be decided on the nerits, and not on the basis of the

kind of inadvertence that may have occurred here.

V.

We next consi der whet her appel | ate counsel ' s perfornmance was
i neffective, because hefailedtoraiseondirect appeal a cl ai mof
error based ontheinadm ssibility of the double hearsay inSmth's
statenent. The State contends that the post-convictioncourt erredin
findi ng that Jones’ s appel | at e counsel rendered ineffective assi stance.
Conversely, appell ee asserts that the post-convictioncourt correctly

found i neffective assi stance based on Long’s failure, inter alia, to

chal | enge on direct appeal the adm ssibility of Gutrick’ s hearsay
wi t hin hearsay statenent, and his failuretoreviewthe trial exhibits,
including Smth's statenent, which was central to the case.

I n his testinmony, Long acknow edged that he did not reviewSmth's
statenment. Hsfailuretoreviewthat statenent, acritical conponent
of the State’s case, or toraise an i ssue on appeal about Gutrick’s
statenment, m ght well constitute deficient performance. The question
remai ns, however, as to whet her Jones was prej udi ced by any dereliction

of Long, given trial counsel’s failure to adequately object to
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Qutrick’s statement, so as to preserve for reviewon direct appeal the
adm ssion of that statement. Inother words, if N land s perfornmance
resulted in a waiver, the question is whether appell ate counsel’s
performance was constitutionally defective based onhisfailureto
rai se an i ssue that was waived.

Notw t hstanding trial counsel’s failureto object to Gutrick’s
st atement, a zeal ous appel | at e advocate m ght wel |l have attenpted to
challenge its adm ssion. An appel |l ate attorney coul d have attenptedto
construct an argunent that the i ssue was preserved on t he basi s of
Ni | and’ s obj ection to the physical adm ssion of the docunent. I ndeed,
t he St ate made t hat argunent to us. Alternatively, appell ate counsel
m ght have consi der ed whet her thi s was one of the rare cases i n whi ch

a plainerror argunment m ght prove vi able. See Rubin, 325 wMd. at 587

(statingthat, with respect toerrors of | awgenerally, an appel | ate
court may inits discretioninan exceptional case take cogni zance of
plain error even though the matter was not raised in the trial
court.’”) (quoting Denpsey v. State, 277 M. 134, 141-42 (1976)); see
al so State v. Daughton, 321 Md. 206, 210-11 (1990) (“[ Al n appel | ate
court nmay recogni ze sua sponte plain error, that is, error which
vitally affects a defendant’s right to a fair and inpartial tri

Resolution of the issue regarding appellate counsel’s

i neffectiveness is premature, however. |f Gutrick’s statenent was

adm ssi bl e under the co-conspirator exceptiontothe hearsay rul e, then
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obvi ously appel | ate counsel’s failure to rai se the i ssue woul d not have
been prejudicial. Onthe other hand, if it was not adm ssi bl e under
t hat exception, appell ate counsel’s course of conduct may have been
constitutionally deficient. Onremand, the court shoul d re-consi der
appel l ate counsel’s performance in |ight of this opinion.
Finally, we note that the State does not contend t hat t he post -
conviction court erred onthe groundthat its ruling appliedacrossthe
board to all of Jones’s convictions, including those related to
M chel | e and Jeannette, and t he robbery and ki dnapi ng of Qul ston, which
Jones’ s def ense counsel virtually conceded. As we seeit, the all eged
errors of trial counsel and appell ate counsel relate primarily to
Jones’ s convictionw th respect to Gul ston’s nurder. Therefore, on
remand, t he post-conviction court shoul d nake cl ear the particul ar

convictions to which its rulings apply.

JUDGMENT OF THE CIRCU T COURT FOR
PRINCE GEORGE'S COUNTY NEI THER
AFFI RVED NOR REVERSED. CASE REMANDED
TO THAT COURT FOR FURTHER PRCCEEDI NGS
CONSI STENT W TH TH'S OPI NI ON.
APPELLEE’ S MOTI ON TO STRI KE DENI ED.
COSTS TO BE PAI D BY PRI NCE GEORGE’ S
COUNTY.
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