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At the center of this appeal is whether a poster on the
facade of a commercial building towering sixty-four feet over
the heart of the business district in downtown Baltinore City
constitutes a mural or an advertisenent. The |ocation where a
depiction of longtime Baltinmore Oriole shortstop/third basenen,
Cal Ri pken, Jr., had hovered above the bustling street belowis
where, appellant, in this appeal, seeks to beconme beneficiary to
a favorable zoning decision which had allowed the Nike
Corporation to promnently display the likeness of the |ocal
i con.

Appel | ant Ell er Medi a Conpany seeks to reverse the deci sion
of the Baltimore City Board of Municipal and Zoning Appeals
(Board) denying appellant’s application to retain an existing
general advertising sign. The Board denied the application on
January 31, 2000 and appellant tinmely requested judicial review
of the decision. The Circuit Court for Baltinore City affirned
the Board’ s decision in a nmenorandum opinion and order filed
Cct ober 16, 2000. Appellant tinmely appealed fromthe circuit
court’s judgnent.

Appel | ant presents three questions for our consideration:

Did the Board err when it held that the 1993
decision did not constitute approval of a
general advertising sign?

| . Did the circuit court err by giving

def erence to t he Board’ s | ega
concl usion that the Board's 1993
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deci sion did not constitute approval of
a general advertising sign?

Il. Did the Board act arbitrarily and
capriciously in treating appellant’s
Beet | e/ Vol kswagen (VW sign differently
t han Mass Transit Commruni cati ons’ (MIC)
Ri pken/ Ni ke sign and by failing to make
sufficient findings of fact to support
its conclusions?

We answer all three questions in the affirmative and therefore

reverse the judgment of the circuit court.

FACTUAL SUMVARY

On Oct ober 14, 1993, the Zoning Adm nistrator of Baltinore
City denied the application of Mass Transit Comuni cati ons ( MIC)
to paint a nmural on an exterior wall of the building at 28 Li ght
Street. MIC appealed this decision to the Board on the sanme
day. In its appeal, MIC described the proposed project,
sponsored by Ni ke Sportswear, as one in a series of nurals in
maj or cities depicting |ocal sports heroes. The nmural (Ri pken
depi ction) at 28 Light Street would feature Cal Ripken, Jr., a

basebal | player for the Baltinore Orioles, and a Ni ke | ogo. MIC

represented that “[a]dvertising copy will not exceed 20% of the
total space.” The appeal also pointed out that Ri pken was
approaching the Major League Baseball record for nost

consecutive ganes played and that “[t]he possibility of the
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record being broken and the dramatic effect of the nural shoul d

bring a lot of favorable attention to the 28 Light Street
address and to the downt own busi ness area in general.”

I n a menorandum dat ed Novenmber 9, 1993, the Director of the

Baltinmore City Departnent of Planning advised the Board that it

should not <consider this proposal as a
general advertising sign because to do so
would run into several conflicts wth
existing City policy.

. CQut door advertising si gns are
di scouraged and generally not permtted
within the Financial District Urban
Renewal Pl an

. The size of the proposed nural exceeds
the Zoning Ordinance |imt of 900
square feet by over 60%

| f, however, the Board considers this as a
mural, neither of these prohibitions apply
and your approval can be specific to this
proposal which could then not be changed
unilaterally in the future. . . . Due to the
insignificant size of the [Nike] |ogo and
t he absence of advertising, consideration of
this as a nmural woul d be reasonable.

Inits decision filed Novenber 15, 1993 (1993 deci sion), the

Board characterized the application as a request for
aut horization to paint a general advertising nmural/sign, 23 feet
wi de by 64 feet high, with a square footage of 1,472 . . . .~
In addition to summarizing the testinony of MIC officials and

the nmenmorandum from the Departnment of Planning, the Board

included a statement from the Departnment of Housing and
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Communi ty Devel opment that “[a]lthough the nural is technically
an advertising sign, they believe that the nmerchants and
property owners in the area woul d wel cone a di spl ay, which gives
homage to one of the City' s I ocal sports hero [sic].” The Board
stated that “the proposal is a reasonabl e request and woul d not
be detrinmental to the area,” but would instead “be an asset to
the community.” It also found that “the proposed nural would
not nenace or endanger the public health, security, general
wel fare or norals,” and approved the application. In the four
par agr aphs containing the Board's findings and decision, the
Ri pken depiction is described as a “nural” five times and the
words “advertising” and “sign” are not used. The Ri pken
depi ction was subsequently painted on the wall.

In May 1999, appellant entered into an agreenent with Echo,
LLC, the owner of 28 Light Street, to replace the Ri pken
depiction with a sign depicting a Vol kswagen Beetl e autonobile
(VW depi ction). Under the automobile, the sign depicted the
Vol kswagen | ogo and the text “Beetle 2.0" and “VW” In August
1999, the Departnent of Housing and Community Devel opnent issued
a Code Violation notice to Echo stating that the VW depiction
was a “general advertising sign” erected in violation of the
1993 decision. Appellant applied to the Zoning Adm ni strator

for a permt to “retain [the] existing general advertising
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sign,” but that application was denied. Appellant appealed to
t he Board, characterizing the application as the “[c]ontinuation
of existing general sign as approved under” the 1993 deci sion.

The Board held a hearing on appellant’s appeal on January
18, 2000. It noted that the Baltinore City Fire Departnent and
the Baltinmore City Bureau of Transportation had no objection to
appellant’s application, but that the Citizen’s Planning and
Housi ng Association was in opposition, reasoning that “[t]he
mural at 28 Light Street was never a general advertising sign,
and therefore cannot be retained as such.” Appellant expl ai ned
the history of the Ripken nural, asserting that, because the
Ri pken depiction fit the definition of a general advertising
sign, it was a general advertising sign regardless of the
Board’s description of it as a nural. Susan W/l lianms, an
official from the Departnent of Planning, testified that the
Board’'s 1993 decision was a determnation that the Ripken
depiction was art and that the Ni ke |l ogo was permtted on the
depiction only because it was the sponsor thereof. She noted
that the VW sign was inconsistent with the Financial District
Urban Renewal Plan and the draft version of the Plan Baltinore
conprehensi ve zoni ng pl an.

On January 31, 2000, the Board filed a decision denying

appel lant’ s application. It reasoned:
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The Board after revi ew ng [the 1993
decision] finds that [the Ri pken depiction]
was approved as a nural and the decision
reads as follows:

The Board after given [sic] due
regard and consideration to the
st andards under the Ordi nance with
regard to this nural to be erected
on the subject property, feels
that the proposal is a reasonable
request and woul d not be
detrinental to the area. The
Board, in-fact [sic], feels that
the mural would be an asset to the
conmuni ty.

Further, the Board found that the nural
approved in the prior case was not just
anot her nmural, but a nmural of a local icon
and that the Ni ke | ogo was incidental to the

mur al itself as opposed to the [VW
depiction] which is to sell Vol kswagen
vehi cl es, clearly mking the proposed

request and general advertising sign. The
Board also finds in reviewing [the 1993
deci sion] that the previous Board was aware
t hat general advertising signs cannot exceed
900 square feet, that outdoor advertising
signs are discouraged in the [F]inancial
[D]istrict Urban Renewal Plan, which once
again <clearly confirms that the Board
approved a nural in [the 1993 decision].
The Board finds that the request would be
i nconsistent with the objective of the sign
regul ati ons of the Financial District Urban
Renewal Plan, is not in conpliance wth
Section 10.0-3cl(a) of the Zoning Ordinance
and is inappropriate use [sic] of the

property.

Appel | ant sought judicial reviewof the Board s decisionin

the Circuit

Court

for

Baltinore City. The court affirmed the

deci sion of the Board in a nmenorandum opi ni on and order filed on
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Cct ober 16, 2000. It found that “[t]here is neither factual nor
| egal basis for disagreeing with [the Board’s] 2000 recol |l ection
of what it understood itself to have been doing in 1993.” The
Board had no |lawful authority to permt a general advertising
sign of nore than 900 square feet, however, so that if the Board
had approved a general advertising signin the 1993 decision, it
was an unl awful act. The court concluded that such an unl awf ul
approval could not prohibit the Board from correcting its

actions by denying appellant’s application.

STANDARD OF REVI EW

We set out the applicable standard for reviewing the
decision of an admnistrative agency in Eastern Qutdoor
Advertising Co. v. Mayor and City Council, 128 M. App. 494,
514-15 (1999), cert. denied, 358 Mi. 644 (2000):

[ Clourts recognize two standards of review
of a decision of a zoning board: one for the
board’ s concl usions of |aw and another for
the board’s findings of fact or conclusions
of m xed questions of |aw and fact. V\hen
reviewi ng the board’ s | egal conclusions, the
court “nust deternm ne whether the agency
i nterpreted and applied t he correct
principles of |aw governing the case and no
deference is given to a decision based
solely on an error of law.” \Wen review ng
findings of fact and conclusions regarding
m xed questions, however, the circuit court
“cannot substitute its judgnent for that of
the agency and nust accept the agency’'s
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conclusions if they are based on substanti al
evidence and if reasoning m nds could reach
t he same concl usi on based on the record. |If
a court finds no substantial or sufficient
evidence to support the factual findings of

the Board, the Board' s decision wll be
reversed because it was arbitrary and
illegal.
(Citations omtted.) The substantial evidence test is an

“assessment of whether the record before the Board contained at
least ‘a little nore than a scintilla of evidence’ to support
the Board’'s scrutinized action.” Friends of the Ridge v.
Baltinore Gas & Elec. Co., 120 Md. App. 444, 466 (1998), vacated
in part, 352 Md. 645 (1999) (citation omtted). The existence
of such substantial evidence “pushes the Board s decision into
t he unassail abl e real mof a judgnment call, one for which we may
not substitute our own exercise of discretion.” |d.

Because we repeat the reviewing task of the circuit court
under the sanme standards, we reevaluate the decision of the
agency, not that of the court. Carriage Hi Il Cabin John, Inc.
v. Maryl and Heal th Resources Pl anning Commin, 125 Md. App. 183,

211 (1999).
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LEGAL DI SCUSSI ON

Appel l ant first contends that the Board erred when it held
that its 1993 decision did not constitute approval of a general
advertising sign. It argues that the Ri pken depiction net the
definition of a general advertising sign and that, if the
depiction truly had been a nmural, MIC would not have needed
Board approval to paint it. Appellee argues that the Board s
continued reference to the Ripken depiction as a “nural”
denonstrates that it was not a general advertising sign and
that, at any rate, it is too |late for appellant to raise issues
deci ded by the Board in 1993.

Under Baltinore City Code art. 30 (Zoning Ordinance),
8§ 10.0-3c, general advertising signs are permtted in the B-4-2
Busi ness District, in which 28 Light Street is |ocated, wth
certain restrictions and subject to the guidelines and st andards
set forth in 8§ 11.0-5a.! Subsection 1(a) of § 10.0-3c provides,

however, that “[t]he total area of any such sign shall not

1Section 11. 0-5a of the Zoni ng Ordi nance provides that “[n]o
condi tional use shall be authorized unless the Board finds .
that the . . . conditional use will not be detrinmental to or
endanger the public health, security, general welfare, or norals
. . . .7 The Board is to give consideration to a list of twelve
factors, including traffic patterns, the proximty of dwellings,
the accessibility of light and air, and any Urban Renewal Pl an.
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exceed 900 square feet.” The Zoning Ordinance defines a

“general advertising sign” as:

A sign which directs attention to a
busi ness, commdity, service, event, or
other activity which is sold, offered, or
conducted somewhere other than on the
prem ses on which such sign is |ocated, or
to which it is affixed, and which is sold,
of fered, or conducted on such prem ses only
incidentally if at all.

Zoning Ordinance 8§ 13.0-2.79. The term “sign,” in turn,
i ncl udes
any : : : pictorial representation
(including illustration or graphic) [or]
enbl em (i ncl udi ng synbol or trademark)
which: (a) is . . . painted on, or in any
way represented on a building . . . ; and

(b) is used to announce, direct attention or

advertise; and (c) is visible fromoutside a

bui | di ng.
Zoni ng Ordi nance § 13.0-2.74.

Bef ore deci di ng whether the Board erred in finding that its

1993 decision was the approval of a nural, we consider what
| evel of deference, if any, we nust pay to that finding. We
poi nt out that we are to review the Board' s decision on the VW
depiction, not its 1993 decision on the Ripken depiction.
Accordingly, in this case, "we are limted to determ ning the
|l egality of the decision of the [Board] and whether there was

‘substantial evidence’ inthe record to support its findings and

conclusions,” with regard to its 2000 deci sion. Supervisor of
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Assessnments v. Keeler, 362 M. 198, 207 (2001) (citations

onmi tted). We therefore afford no deference to the Board' s

characterization of its 1993 deci si on.

The Ripken depiction was unquestionably a genera
advertising sign within the definition of the Zoning Ordi nance.
It consisted of an illustration of Ripken and the *“swoosh”
synbol wi dely recognized as a Ni ke tradenark. Ni ke products
were not offered at 28 Light Street; indeed, 28 Light Street was
vacant at the time. Further, the depiction directed attention
to Ni ke products. The depiction nay have been attractive and it
may have engendered civic pride in its viewers and brought
attention to the downtown business district. Because it fel
within the definition of a general advertising sign, however,
the Board s approval of a conditional use therefor was the
approval of a general advertising sign regardless as to what

| anguage was used.

Appellant’s second contention is that the circuit court
erred by giving deference to the Board s |egal conclusion that
its 1993 decision did not constitute approval of a general

advertising sign. W agree.

Qur review of the court’s nmenorandum opi nion reveal s that
it paid deference to the Board's characterization of its 1993

deci sion, stating that “[t]here is neither factual nor |egal
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basis for disagreeing with its 2000 recollection of what it
understood itself to have been doing in 1993.” Later in the
opi nion, the court refers to the “rationally[-]based concl usion
that the original [Board] decision did not constitute approval
of a general advertising sign.” Because the interpretation of
the 1993 decision was a pure question of |aw, however, the
anal ysis of the court should have involved a determ nation of
“whether the [Board] interpreted and applied the correct
principles of Jlaw governing the case,” Eastern CQutdoor
Advertising Co., 128 wMd. App. at 514-15 (1999), cert. denied,
358 Md. 644 (2000), not whet her substantial evidence existed to

support its findings.

In its 1993 decision, the Board m stakenly interpreted the
Zoni ng Ordinances at issue to nmean that the distinction between
a mural and a comrercial was dispositive. Consequently, it
al l owed the Ri pken depiction to remain at 28 Light Street. It
is appellant’s position that this decision, regardless of the
accuracy of the court’s reasoning, should allow appellant to
pl ace other commercial advertisenents at 28 Light Street. W
cannot allow such *“bootstrapping” to occur. Rat her, we hold
t hat, because the 1993 deci sion was erroneous, the court should
not have given any deference to it. The court instead shoul d
have applied the correct Zoning Ordinances to the VWcomerci al

advertisement at 28 Light Street.

Pursuant to subsection 1(a) of Zoning Ordinance 8§ 10. 0- 3c,

“[t]he total area of any [general advertising] sign shall not
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exceed 900 square feet.” Because the VWsign was in violation
of the Zoning Ordinances of Baltinmre City, the trial court
shoul d have upheld the Board s decision on this basis, not on

the basis of the Board s 1993 deci si on.

Finally, appell ant contends that the Board acted arbitrarily
and capriciously in treating its application differently than
MIC s application for the Ri pken depiction and by failing to
make sufficient findings of fact to support its conclusions.
Appel lant argues that its constitutional right to equa
protection under the |law was denied by the Board s disparate
treatment of MIC s application and appellant’s application.
Because we hold that the Board failed to support its concl usions
with sufficient findings of fact, however, we need not address

this contention.

The Court of Appeals stated in Bucktail, LLC v. County
Counci |, 352 Md. 530, 553 (1999):

[ITn order for the reviewing court to
determ ne whether the [agency’ s] action was
fairly debatable, findings of fact are
required.

Fi ndi ngs of fact must be neani ngful and
cannot sinply repeat statutory criteria,
broad conclusory statenments, or boilerplate
resol utions.

(Citation omtted.) Wthout such findings, a reviewng court’s
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clunmsy alternative is to read the record,
specul ate upon the portions which probably
were believed by the board, guess at the
conclusions drawn from credited portions,
construct a basis for decision, and try to
det er mi ne whet her a deci sion thus arrived at

shoul d be sustai ned. In the process, the
court is required to do rmuch that s
assigned to the board, guess at the

conclusions drawn from credited portions,
construct a basis for decision, and try to
det erm ne whet her a decision thus arrived at
shoul d be sust ai ned.

OCcean Hi deaway Condo. Ass’n v. Boardwal k Plaza Venture, 68 M.
App. 650, 662 (1986) (quoting Gough v. Board of Zoning Appeal s,
21 Md. App. 697, 702 (1974)).

In Part |, supra, we discarded the Board' s characteri zation
of its 1993 decision as a proper basis for its denial of
appellant’s application. W are left with this reason for the

deci si on:

The Board finds that the request would be
i nconsistent with the objective of the sign
regul ati ons of the Financial District Urban
Renewal Plan, is not in conpliance wth
Section 10.0-3cl(a) of the Zoning Ordinance
and is inappropriate use [sic] of the

property.

The Board made only these conclusory statenents; no factua
findings were made to support them Al t hough the record

contains evidence that the Board's conclusions are true,?2 we

W note, for exanple, that evidence was presented that the
VW depi ction covered 1,472 square feet, far in excess of the 900
square foot limt for general advertising signs contained in
8§ 1030-3c(1)(a) of the Zoning Ordi nance. Had this been made as
a factual finding by the Board, it would have constituted a
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the Board's

15 -

findi ngs based on this evidence.

is not supported by

j udgment of

pr oceedi ngs.

the circuit

its factual

court

and

role to make our own factual

Because the Board’'s deci sion
findings, we reverse the

remand t he case for further

JUDGVENT OF THE Cl RCUI T
COURT FOR BALTI MORE CI TY
VACATED;, CASE REMANDED W TH
| NSTRUCTI ONS TO REMAND THE
CASE TO THE BALTI MORE CI TY
BOARD OF MUNI Cl PAL AND
ZONI NG APPEALS FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON.

COSTS TO BE PAI D BY THE
MAYOR AND CI TY COUNCI L OF
BALTI MORE.

proper basis for the rejection of appellant’s application.



