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Appel | ant Eugene Ant hony Redden, Sr., was ordered to pay
child support for his mnor children in two separate cases.
Appellant failed to neet his child support obligations and, in
Decenber 1999, the children’s nothers, Karen R. Redden and
Felicia Rowena Gaines, and the Maryland State Departnment of
Soci al Services (collectively, “appellees”) filed a petition in
each case for contenpt. On August 14, 2000, a combi ned hearing
in both cases in the Circuit Court for Baltinmore County was hel d
and appellant was found in contenpt. The court ordered
appellant to make regul ar support paynents and make good a bad
check, set a contenpt purge of $1,000, and schedul ed another
hearing for Novenmber 15, 2000. On that date, the court
sentenced appellant to two concurrent prison ternms of five
months, with work release recomended. Appel lant tinmely
appeal ed fromthis judgnent.

Appel  ant does not contest the finding of contenpt, but
presents one issue for our review ! which we separate into two
conponent issues:

| . Did the court err in holding appell ant
on a body attachnment from June 26, 2000
until his hearing on August 14, 20007

1. Did the trial court err in sentencing
appellant to incarceration?

lAppel l ant framed the i ssue on appeal as “Whether the civil
contenpt proceedings violated Maryland Rule 15-207 and the
requi renments of due process.”
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We answer both questions in the affirmative. Therefore, we
shall affirmthe finding of contenpt but otherw se reverse the

j udgnment of the | ower court.

FACTUAL BACKGROUND

Appel | ant was married to Karen R. Redden (“Redden”) on March
6, 1981. The marriage ended in divorce on February 9, 1987
Appel l ant and Redden had two children together: Eugene A.
Redden, Jr., born February 20, 1981, and Keirsten B. Redden,
born Decenber 2, 1983. By consent order entered Novenber 16,
1982, appellant was obligated to pay child support. Appellant
failed to nmeet this obligation and, on Decenmber 7, 1999, Redden
applied for contenpt.

Appel l ant also fathered a child by Belinda Rowena Gai nes.
Kyi esha Marti ka Redden was born Septenber 2, 1986 and Gai nes
filed a paternity suit on January 29, 1987. Appel | ant was
adjudged to be Kyiesha's father on May 7, 1987 and ordered to
pay child support by an order entered on December 16, 1987
Appellant failed to neet this obligation as well and, on
Decenber 10, 1999, Gaines filed a petition for contenpt.

The court issued a show cause order in each case, setting
a hearing for January 19, 2000. When appellant failed to appear

for this hearing, the court ordered in each case that a wit of
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body attachment for appellant be issued. The order in the
Redden case, filed on June 5, 2000, provided that appell ant be
rel eased upon his posting of a bond or paynent of arrearage,
both in the ambunt of $3,110 in cash. The order in the Gaines
case was identical save for the bond and arrearage anmounts,
whi ch were $1,084.28. Appellant was taken into custody on June
26, 2000 on both body attachnents. When appell ant appeared
before the Circuit Court for Baltinore County the same day, the
court set bail at $3,110 in the Redden case and at $1,084.28 in
the Gaines case. The court remanded appellant to the Baltinore
County Detention Center, where he was held in custody until the
heari ng on August 14, 2000.

A hearing in both cases was held on August 14, 2000.
Appel l ant admtted through counsel to being in contenpt.
Counsel for the Departnent of Social Services (DSS) proffered
that, as to Redden’s case, appellant was obligated to pay $50 in
support and $30 in arrearages, both sem -nonthly. Arrearages as
of July 30, 2000 were $1,184.28. Appellant had nade no paynents
in 2000 and only four paynments in 1999. Wth respect to
Gai nes’ s case, appellant was obligated to pay weekly $30 in
support and $20 in arrearages. Arrearages were $3,370.82 as of

August 9, 2000. The | ast paynment nade by appellant in that case
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was $150 on June 9, 1999. Appellant paid $400 on January 24,
2000 with a “bad check”; he took no exception to this proffer.

Appell ant’s counsel proffered that appellant had been
incarcerated for driving while intoxicated fromMarch 16 to June
24, 2000. From June 26, 2000, to the date of the current
hearing, he was incarcerated on the body attachnment in the
present case. He was paying an $865 nonthly nortgage on his
home in Aberdeen and was supporting a thirteen-year-old son.?
Appell ant had applied for several |jobs before he was
incarcerated, but was unable to attend the interviews. It
appears that appellant had not been enployed since the fourth
quarter of 1999.

The court found appellant in civil contenpt and ordered him
to pay the existing periodic child support in each case. It set
a hearing for Novenber 15, 2000, by which tinme it wanted “to see
sone | unmp sumpaynent towards those arrears . . ., preferably in
t he amount of $1000.” Based on a statenent by appellant that
t he bad check was actually in the ambunt of $800, the court also
ordered appellee to “address” the $800 he owed DSS.

At the hearing on Novenmber 15, 2000, appellant admtted t hat

he had made no paynents since the |ast hearing. He had | ost his

2|t appears that this son is a fourth child, not Eugene A
Redden, Jr.
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honme to forecl osure, was staying with friends, and was recei ving
governnmental rent assistance, food stanps, and prescription
assi st ance. Appel lant stated that he had had several job
interviews for “upper nmanagenent |evel” positions, but had not
been called for second interviews. No one would hire himfor
“smal | er jobs” because he had three years of college credit and
enpl oyers were afraid he would be unsatisfied. Appel lant’ s
counsel proffered that appellant “does not have any assets from
whi ch he coul d satisfy any purge.” The court found appellant in
civil contenmpt and sentenced himto two concurrent ternms of five
months in the Baltinmre County Detention Center. The court
reconmmended work release and set the purge anount at $500 in

each case.

LEGAL DI SCUSSI ON

Appellant first contends that the |lower court erred in
hol ding him on a body attachnment from June 26, 2000 until his
hearing on August 14, 2000. The body attachnment was issued
after he m ssed the March 16, 2000 hearing while incarcerated on
an unrelated crimnal charge. He argues that this procedure
vi ol at ed both due process and Maryl and Rul e 15-207 (2001), which

governs civil contenpt proceedings. The DSS argues that this
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issue is not preserved for our review There is indeed no
indication in the record that appellant’s detention was ever
chal | enged. Mor eover, because there is no transcript of the
June 26, 2000 bond hearing, it is unclear whether the court was
informed at that stage that appellant had m ssed t he heari ng due
to his incarceration. Nevertheless, we shall address this issue
and find the procedure to be in violation of MI. Rule 15-207
(2001).
Maryl and Rul e 8-131(a) (2001), in pertinent part, provides:
Ordinarily, the appellate court wll not
decide any other issue unless it plainly
appears by the record to have been raised in
or decided by the trial court, but the Court
may decide such an issue if necessary or
desirable to guide the trial court or to
avoid the expense and delay of another

appeal .

As the Court of Appeals stated in Ofice of the Governor v.
Washi ngton Post Co., 360 Md. 520 (2000), however, “because the
second sentence of the above-quoted rule begins with the word
‘[o]rdinarily,’” both the Court of Special Appeals and this Court
each have independent discretion to excuse the failure of a
party to preserve an issue for appellate review ” Id. at 532 n.5
(internal quotation omtted). |In the case sub judice, we find

appel lant’ s pre-hearing incarceration troubling and we therefore
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exerci se our discretionto address this issue despiteits non-preservation.
We turn now to the proper construction of Mi. Rule 15-207.

When construing the Maryland rules, we follow a procedure

simlar to that used when construing a statute. Hol mes v.

State, 350 Mi. 412, 422 (1998).

First, we nust examne the words of the
rule, giving themtheir ordinary and natural
meani ng. VWhere the | anguage of the rule is
cl ear and unanbi guous, our anal ysis ends.

The ultimate goal of this Court is to
give the rule a reasonable interpretationin
tune with | ogic and commpn sense.

ld. (citations and internal quotations omtted).

Maryl and Rul e 15-207 mandates the procedure to be foll owed
in a civil contenpt hearing. Subsection (c)(2) provides:

I f the alleged contemmor fails to appear
personally at the tine and place set by the
court, the court my enter an order
directing a sheriff or other peace officer
to take custody of and bring the alleged
cont emmor before the court or j udge
desi gnated in the order. If the alleged
contemtmor in a civil contenpt proceeding
fails to appear in person or by counsel at
the time and place set by the court, the
court may proceed ex parte.

This subsection gives the court two options when an all eged
civil contemor fails to appear before it. The court may either
“enter an order directing a sheriff . . . to take custody of and

bring the alleged contemmor before the court,” known as a “body
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attachnent,” see M. Rule 1-202(c) (2001), or “proceed ex
parte.” M. Rule 15-207(c)(2) (2001).

Subsection (e) focuses specifically on child or spousa
support enforcenent actions and provides that the alleged
contemrmor may be found in contenpt upon a show ng by clear and
convi nci ng evidence that he or she has not paid the amunt owed.
ld. at 15-207(e)(2) (2001). If the court nmakes a finding of
contenpt, it nust issue an order specifying the anount of
arrearage, the sanction, and how the contenpt my be purged.
ld. at 15-207(e)(4) (2001). The court may not nmake a findi ng of
contempt, however, if the alleged contemor proves that
enforcenent is barred by Iimtations or that he or she has never
had the ability to pay despite his or her best efforts to obtain
the funds necessary. 1d. at 15-207(e)(3) (2001). |In addition
to the safeguards provided by Rule 15-207, the Court of Appeals

has hel d that

[a] court may not incarcerate a civil
contemmor unl ess he or she has the present
ability to purge the contenpt. Bef ore

incarceration is i nposed, the contemmor mnust
be provided with the opportunity to show
that he or she is wunable, rather than
unwi Il ling, at that tine, to nmake the court-
ordered paynents.

Jones v. State, 351 M. 264, 281 (1998).
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In the case sub judice, the court’s use of the body
attachnment ampunted to a summary version of the civil contenpt
proceedi ngs outlined in Rule 15-207(e). Appellant was held in
the Baltinmore County Detention Center for forty-nine days, but
coul d secure his freedom upon paynent of $4,194.28 in cash, the
conmbi ned arrearage in the two child support enforcenent actions.?3

Appellant’s incarceration was thus a de facto contenpt finding,
conplete with a sanction of incarceration and a purge provision,
but w thout the procedural safeguards provided by the compn
| aw, see Jones, 351 Md. at 281, or contained in Rule 15-207(e).

The Court of Appeal s warned agai nst such procedural shortcuts in

Thrower v. State, 358 MJ. 146, 160-61 (2000):

Al t hough i ncarceration for non-support — the
ultimte permssible sanction - does not
constitute i npri sonment for debt it
obvi ously i npi nges upon the liberty interest
that parents have under the Fourteenth
Amendnment to the U. S. Constitution, under
t he Mar yl and Constitution, and under
Maryl and common | aw, and thus nust conport
with both procedural due process and wth
the non-Constitutional procedures ordained
by this Court. . . . [I]t may be frustrating
to judges and masters to have to deal with
people who appear to be deliberately
ignoring their child-support obligations, by
spendi ng avail abl e funds for other purposes,
by voluntary inpoverishment, by refusing to
obtain steady enploynent, or by other

3The orders providing for wits of body attachnment stated
that this was the conbined arrearage as of their filing.
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techniques - people who return tinme and
again with excuses that the judge or naster
finds incredible or inadequate and who thus
seem to flaunt their defiance of properly
entered court orders. Nonethel ess, because
a person's liberty is at stake and because
it is a judicial proceeding, both the form
and substance of due process and proper
j udi ci al procedure nmust be observed.
Shortcuts that tranple on these requisites
and conclusions that are based on hunch
rat her than on evidence are not all owed.
(Citations omtted.)
Moreover, as we stated in Reed v. Foley, 105 Md. App. 184

(1995), “*[t]he purpose of bail is to assure the attendance of
t he accused at the trial.” Simons v. Warden, 16 Md. App. 449,
450 (1973). A non refundable bail toward an arrearage viol ates
this principle.” ld. at 199 (footnote omtted). Vhil e the
court’s order contained a standard bail provisionin additionto
the de facto purge provision, we fail to see why any nonetary
incentive was needed to assure appellant’s attendance at the
hearing on August 14, 2000. Appellant failed to attend the
earlier hearing only because he was incarcerated on an unrel at ed
crimnal charge. The record shows that appellant had been the
target of eight applications for contenpt in the Redden and
Gai nes cases prior to the one giving rise to this appeal and
each was dism ssed after a hearing. Wile this indicates that

appel | ant has been delinquent in his child support obligations,
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it also establishes a history of conpliance with the court’s
show cause orders. The court had no reason to fear that
appel  ant woul d not appear at the hearing on August 14, 2000.
The lower court’s incarceration of appellant on a body
attachnment from June 26, 2000 until his hearing on August 14,
2000 violated the procedural safeguards afforded to alleged

civil contemors by the common | aw and Md. Rule 15-207.4%

Appel | ant’ s second contention is that the trial court erred
in sentencing himto incarceration after finding himin civi
contenpt. DSS concedes this issue on appeal.

Maryl and Rul e 15-207(e) (2001) governs proceedi ngs for civil
contenpt based on failure to pay spousal or child support. It
provides in relevant part:

(2) Petitioner's Burden of Proof. Subj ect
to subsection (3) of this section, the court
may make a finding of contenpt iif the
petitioner proves by clear and convincing
evi dence that the alleged contemnor has not
paid the ampbunt owed, accounting from the
effective date of the support order through
the date of the contenpt hearing.

4Qur holding is not intended to preclude the overni ght or
brief detention of the subject of a body attachnent in order
that proper admnistrative procedures my be conpleted or
appropri ate proceedings, unrelated to the civil contenpt, may be
i nstituted.
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(3) When a Finding of Contenpt May Not Be
Made. The court may not make a finding of
contenpt if the alleged contemor proves by
a preponderance of the evidence that (A
fromthe date of the support order through
the date of the contenpt hearing the all eged
contemmor (i) never had the ability to pay
nore than the anount actually paid and (ii)
made reasonable efforts to beconme or remain
enpl oyed or otherwise lawfully obtain the
funds necessary to make paynment, or (B)
enf or cenent by contenpt is barred by
limtations as to each unpaid spousal or
child support paynment for which the alleged
contemmor does not make the proof set forth
in subsection (3)(A) of this section.

Appel | ant adm tted at the August 14, 2000 hearing that he was in
contenpt of the child support orders. At the Novenber 15, 2000
hearing, he acknow edged that he remained in contenpt. We
therefore affirm the portion of the court’s judgnent finding
appel lant in contenpt.

Appel l ant’s chall enge of the court’s ruling focuses on the
five-month prison sentence. The Court of Appeal s addressed the
propriety of prison sentences for civil contemors in Jones V.

State, 351 Md. 264, 280-81 (1998):

As we have previ ously I ndi cat ed,
i ncarceration cannot be inposed upon a civil
contemor for wilfully failing to conply
with a court order unless the contemor has
been given the opportunity yet has failed to
show the present inability to purge the
cont enpt.

Any order inposing a sanction upon a civil
contemmor nmust contain a purge provision
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with which the contemmor has the ability to

conply. A purge provision permts a
def endant to avoid the sanction by conplying
with the court's order. It also affords the
defendant the opportunity to exonerate him
or herself, that is, " "to rid hinfself] or
herself of guilt and thus clear hinmself [or
herself] of the charge."" In this way, a

civil contemor is said to have the keys to
the prison in his own pocket.

A court nmay not incarcerate a ciVvi

contemmor unl ess he or she has the present

ability to purge the contenpt.
(Citations onitted.) In the case sub judice, the only
information the court possessed on the subject of appellant’s
ability to pay any purge anmount came from appellant’s unsworn
statenments and his counsel’s proffers. Appellant’s only sources
of income as of the hearing were governnment rent, prescription
assi stance, and food stanps. |In addition, appellant’s counse
proffered that appell ant “does not have any assets fromwhich he
coul d satisfy any purge.”

The court’s inposition of a prisontermwas in error because
appel I ant denonstrated that he | acked the present ability to pay
a purge. We therefore reverse this portion of the court’s
judgnment, leaving the case in the sane position as that in
Rawl i ngs v. Rawl i ngs, 362 Md. 535, 573 (2001):

On remand, evidence mary be adduced to
establish either a proper purge anmount or,

if a present inability to pay a purge anmount
exi sts, a proper order pursuant to [M.
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Rul e] 15-207(e)(4), nmay be fashioned wth
“directions that . . . [appellant] mke
specified paynents on the arrearage at
future times and perform specified acts to
enable . . . [appellant] to conply with the
direction to nake paynents.”

Alternatively, if the court finds that appellant’s inability to
conply with its order to pay child support

was caused by a deliberate effort or a
w | ful act of comm ssion or om ssion by .

[appellant] commtted with the know edge
that it would frustrate the order of the
court, the civil contenpt proceedi ng should
be term nated and new proceedings my be
instituted which can result in a finding of
crimnal contenpt.

ld. at 566 n.29 (quoting State v. Roll, 267 M. 714, 730

(1973)).

JUDGVENT OF THE Cl RCUI T
COURT FOR BALTI MORE COUNTY
AFFI RVED AS TO FI NDI NG OF
CONTEMPT AND REVERSED AS TO
SANCTI ON OF | MPRI SONMENT;
CASE REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON.

COSTS TO BE PAI D BY
APPELLEES.



