Headnote: Jerrod Leroy Thomas v. State of Maryland, No. 205
Sept enber Term 2000.

JURY - COWPETENCY OF JURORS, CHALLENGES, AND OBJECTIONS - A
trial judge nust examne only two mnmandatory topics when
conducting voir dire. A trial judge nust pose questions to the
venire that will: (1) determ ne whether prospective jurors neet
the mnimum statutory qualifications for jury service, and (2)
di scover the state of mnd of the juror in respect to the matter
at hand or any collateral matter reasonably likely to influence
the juror’s duty unduly.

JURY - COVPETENCY OF JURORS, CHALLENGES, AND OBJECTIONS - If, in
the sound discretion of the trial judge, a proposed voir dire
guestion does not appear to address one of the two mandatory
areas of inquiry, then the trial judge s decision to pose the
question to the venire is guided by the common | aw rul e that the
purpose of the inquiry is to ascertain the existence of cause
for disqualification and for no other purpose.

JURY - COMPETENCY OF JURORS, CHALLENGES, AND OBJECTI ONS - When
necessary, the trial judge s constitutional duty to enpanel an
inpartial jury will trunp our practice of limted voir dire.

JURY - COWPETENCY OF JURORS, CHALLENGES, AND OBJECTIONS -
Conmpound voir dire questions erroneously shift the bias fact-
finding responsibility from the trial judge to the venire
per son.

JURY - COWPETENCY OF JURORS, CHALLENGES, AND OBJECTIONS - The
bias of a juror that is so strong against a particular crimnal
act that it distorts a juror’'s ability to render a fair and
impartial verdict nust be uncovered.

JURY - COWPETENCY OF JURORS, CHALLENGES, AND OBJECTI ONS - The
| egal principal that excuses a potential juror fromsitting on
a capital jury if that juror is unable to carry out the |aw
regardl ess of the facts presented, is wholly applicable to a
case regarding a juror’s strong feelings about |aws regul ating
and prohibiting the use of controll ed dangerous substances.

CRI M NAL LAW - EVIDENCE - Although it may sonmetimes be better
practice for |aw enforcement officers to view suspects in
phot ogr aphi c arrays, rather than a single photograph, failure to



do so is not a per se inproperly suggestive procedure.

CRIM NAL LAW - EVIDENCE - The factors to be considered in
evaluating the reliability of the identification include the
W tness’s opportunity to view the crimnal at the tinme of the
crime, the witness's degree of attention, the accuracy of any
prior description, the witness's level of certainty, and the
l ength of tine between the crime and the identification.

CRI M NAL LAW - EVIDENCE - Two convictions have nore wei ght than
one and can permt the jury to conclude that a testifying
witness twice convicted is less credible than a testifying
w t ness that has only one conviction.
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A jury in the Circuit Court for Howard County convicted

appel lant, Jerrod Leroy Thomas (“Thomas”), of distribution of
cocai ne and possessi on of cocaine. Thonas raises five issues on
appeal, including his claimthat the circuit court erred when it
refused to ask a proposed voir dire question designed to
di scover a potential juror’s unfitness to serve on a jury
because of *“strong feelings regarding violations of the
narcotics laws.” On that issue, we reverse. |n response to the
ot her issues raised by appellant, we affirmthe circuit court.?

At the hearing on Thomas’'s suppressi on notion, Det. Joshua
Bur goon was the sole witness. Detective Burgoon testified that,
on Decenber 11, 1998, he participated in his first undercover
drug purchase, which resulted in Thomas's arrest.

The transacti on began when an i nformant named Enmery Mirry?
(“Murry”) contacted Det. Burgoon and said that Cheryl Carter
(“Carter”) was selling cocaine in the Laurel area. Det ecti ve
Burgoon asked Murry to arrange a drug buy at the Crown gas

station at All Saints Road and Rt. 216. He chose this | ocation

% address three of the four renaini ng issues raised by appellant. W do
not find it necessary to address appellant’s claim that the circuit court erred
when it refused to strike Juror No. 23 for cause.

2t tines, spelled “Mirray.”



because he knew it was well |it with high pressure sodi um bul bs
and was next door to a well |it food store parking |ot.

Murry arranged the purchase and, with Det. Burgoon, drove
to the Crown gas station in an unmarked police car. Follow ng
Det. Burgoon’s instructions, Miurry left the car and went into
the Crown station store when Carter arrived. A male passenger
left Carter’s car and walked to a phone booth. Det ecti ve
Bur goon approached Carter and asked if she had anything for him
She pointed to the man at the pay phone, and Det. Burgoon wal ked
to the mal e passenger. The man at the pay phone imediately
produced a bag of what appeared to be crack cocai ne.

Det ecti ve Burgoon asked for the price of the cocaine and t he
man responded $225.00. \When Det. Burgoon m stakenly gave him
only $75.00, the man curtly rem nded him of the price and Det.
Bur goon produced the remi nder. Det ective Burgoon then asked
about contacting the seller again, and the man indicated that
all contacts were to be made through Mirry. The man then
returned to Carter’s car and he and Carter drove away.

According to Det. Burgoon, the entire transacti on took three
or four mnutes, during which he was “focused on the person who
had just dealt [hinml the crack cocaine.” The two men were
within arms |length of the pay phone and directly under a | anp.

Det ecti ve Burgoon admtted that he was “very fri ghtened” because



this was his first undercover transacti on and he had expected to
confront a woman, not a “very large male.”

After the car drove away, Det. Burgoon asked Mirry the
identity of the man who sold him the cocaine. Murry did not
remenber the man’s | ast nanme, but said that his first name was
Jerrod. A day or two later, Murry supplied Thomas' s | ast nane.
Detective Burgoon ran a crimnal history and Mtor Vehicle
Adm ni stration (MVA) record check on Jerrod Thomas. The latter
resulted in a report of a physical description that matched the
man who had sold him the cocaine, so he requested a fax of
Thomas’ s MVA phot ograph. \When it arrived, on January 27, 1999,
Det. Burgoon “imredi ately recogni zed” the photograph of Thonas
as the man who sold himthe cocaine at the Crown station.

At trial, Det. Burgoon provided simlar testinmny and
identified Thomas in court as the man who had sol d hi mcocai ne.
Two chemi sts testified for the State and established that the
mat eri al subm tted by Det. Burgoon was, in fact, crack cocai ne.

. Voir Dire

Thomas first clains that the circuit court erred when it
denied his request to ask two additional voir dire questions.
The questi ons appeared as “Question No. 5” and “Question No. 107
on Thomas’ s |ist of proposed voir dire questions. Question No.

5 asked the circuit court to inquire of the venire:



Has any prospective juror or any nenber of
your immediate fam |y ever been enployed by
or associated with any municipal, state, or

f eder al police force, | aw enforcenent
agency, prosecutor’s of fi ce, public
defender’s office, or other |law office of
any type?3

Question No. 10 asked:

Does any nenber of the jury panel have such
strong feelings regarding violations of the
narcotics laws that it would be difficult
for you to fairly and inpartially weigh the
facts at a trial where narcotics violations
have been all eged?

The circuit court explained its denial of Thomas’s requested

inquiries by stating, “I think they were fairly covered by ot her

s Def ense counsel offered to change the wording of Question No. 5 to

include a followup inquiry regarding the juror’s ability to be fair and
inpartial. The followi ng colloquy illustrates the proposed change:

[THE COURT]: Al right. [Are] there any other questions?
[ DEFENSE COUNSEL]: Yes, | have sone.

Your Honor, the Court did not ask ny Question No. 5
about whether any of these folks or their imediate
famly had ever been enployed by or associated with any
Muni ci pal , St at e, or Feder al Pol i ce Force, | aw
enforcenent agency, Prosecutor Ofice, Public Defender’'s
Ofice, or other type of law office. | believe that
question leads to grounds for cause in that they would
be inclined to favor the prosecution over the defense.
If there is sonething about the wording of that question
that the Court doesn't like, | would certainly ask that
the Court rephrase it, such that if the Court doesn’t
think it goes to challenge for cause as drafted, | would
ask that it be rephrased in such a way as to satisfy the
objection but in the subject matter. I think the
subject matter gives rise to challenge for cause and
they should at least be asked if there is anything about
those types of relationships that they feel mght -cause
them to have difficulty rendering a fair and inpartial
verdict in this case. So | would take exception to
t hat .



guestions, or the Court does not find it necessary to ask those
guestions.”
A.

Article XXI of the Maryl and Decl arati on of Ri ghts guarant ees
the right to an inpartial jury to every crim nal defendant. M.
Code (1981 Repl. Vol.) Const., Art. 21; Dingle v. State, 361 M.
1, 9, 759 A 2d 819 (2000). “Voir dire, the process by which
prospective jurors are exam ned to determ ne whet her cause for
di squalification exists,” is the instrunent that fulfills that
guarantee. Dingle, 361 MI. at 9. “[T]he purpose of the voir
dire exam nation is to exclude from the venire those potenti al
jurors for whomthere exists cause for disqualification, so that
the jury that remains is ‘capable of deciding the matter before
[it] based solely upon the facts presented, “uninfluenced by any
extraneous considerations.”’” Hill v. State, 339 M. 275, 279,
661 A.2d 1164 (1995) (quoting Langley v. State, 281 M. 337
340, 378 A.2d 1338 (1977), in turn quoting Waters v. State, 51
Md. 430, 436 (1879)). “The common |law of this State vests tri al
judges with discretion to regulate voir dire. The trial judge
typically questions the prospective jurors, although he or she
has di scretion to permt counsel to conduct the inquiry.” Davis
v. State, 333 Md. 27, 34, 633 A 2d 867 (1993).

As Maryl and | aw has devel oped thus far, a trial judge nust



exam ne only two mandatory topics when conducting voir dire. A
trial judge nmust pose questions to the venire that wll: (1)
det ermi ne whet her prospective jurors neet the mninumstatutory
qualifications for jury service, and (2) discover the state of
mnd of the juror in respect to the matter at hand or any
collateral matter reasonably likely to influence the juror’s
duty unduly. Boyd v. State, 341 M. 431, 436, 671 A 2d 33
(1996). If, in the sound discretion of the trial judge, a
question does not appear to address one of the two mandatory
areas of inquiry, then the trial judge s decision to pose the
question to the venire is guided by the common |aw rule that
“the purpose of ‘the inquiry is to ascertain “the existence of
cause for disqualification and for no other purpose.”’” Davis,
333 Md. at 34 (quoting McGee v. State, 219 MJ. 53, 58, 146 A 2d
194 (1959), in turn quoting Adans v. State, 200 Md. 133, 140, 88

A.2d 556 (1952)). However, despite Maryland s preference for

“l'imted voir dire,” Dingle, 361 Md. at 13, the trial court does
not err when it opts to ask “[q]Juestions not directed to a
specific ground for disqualification but which are specul ative,
inquisitorial, catechising or ‘fishing,’” asked in the aid of
deci ding on perenptory challenges.” Davis, 333 M. at 34-35
(quoting McGee, 219 MJ. at 58-59).

Thus, absent a cl ear abuse of discretion, an appell ate court



will not disturb a trial judge s decision to ask or not to ask
a specific voir dire question. Qur review of the voir dire
process nmust be conducted on a case-by-case basis, accounting
for the particular circunmstances of each case. Rarely has an
appel l ate court found abuses of discretion within the voir dire
process. Judge Bell (now Chief Judge) cited six such instances
when discussing this standard of review in his dissenting
opi nion in Davis.

[When it is, or potentially is, in the
case, the venire nust be questioned as to
possi ble racial bias, Bowie v. State, 324
md. 1, 15, 595 A 2d 448 (1991), religious
bi as, Casey [v. Roman Catholic Archbi shop],
217 Md. [595] at 606-07, 143 A.2d [627] at
632 [(1958)], howthe venire would weigh the
credibility of a police officer’s testinony
versus that of the defendant or another
wi t ness, Langley, 281 Ml. at 349, 378 A.2d
at 1344, and juror attitudes concerning the
deat h penalty, Bow e, 324 Md. at 5, 595 A 2d
at 450. These are not the only
ci rcunst ances, however, in which the failure
of the trial court to further inquire may
constitute an abuse of discretion. See
e.g., Alexander v. R D. Gier & Sons Co.
Inc, 181 M. 415, 419, 30 A 2d 757, 758
(1943). In that case, the trial court’s
refusal to ask “whether or not [jurors] or
any  of their I mmediate famly [were
assessabl es] in the Keystone Indemity
Exchange, ” where the I ssue  was t he
enf orcenent of an assessnment against a
subscri ber by Keystone, was held to be an
abuse of discretion. This Court noted that
the question was directed at determ ning
whet her any juror was biased or prejudiced:
the juror’s financial i nt er est “woul d



t heoretically incline him in favor of
recovery of a verdict for the |iquidator.
ld. at 419, 30 A 2d at 758. See also
Morford v. United States, 339 U S. 258, 70
S.Ct. 586, 94 L.Ed. 815 (1950) (where panel
from which the jury was selected consisted
of alnost entirely governnent enployees,
refusal to allow questions pertaining to
possi ble influence of the federal loyalty
oath was error).

Davis, 333 Md. at 59-60 (Bell, J., dissenting).

Recently, in Dingle, the Court of Appeals again discussed

the voir

maj ority,

Di ngl e,

dire process. Chief Judge Bell, witing
expl ai ned:

[ TIhere may be, and often is, a conflict
bet ween keeping the wvoir dire process
limted and the goal of ferreting out cause
for disqualification. This case presents a
good exanple: the trial judge recognized the
rel evance of the questions, that they were
desi gned to uncover prejudice that would, if
not discovered, deny the petitioner a fair
trial. Expediency and the perceived need to
limt the process, however, led the court to
find a way to avoid exam nation of each
affected venire person as to the admttedly
rel evant matters and allow each such person
to make his or her own call as to his or her
gqualification to serve.

361 Md. at 14. The Court recognized a trial

for the

j udge’s

difficulty in ensuring an inpartial jury while adhering to

limted voir dire. The Court rul ed, however, that when a tri al

court attenpts to balance this conflict,

the venire nust “advanc[e] the purpose of voir dire,”

its questions posed to

and not



“distort[] and frustrate[] it.” ld. at 21. Implicitly, the

Court ruled that, when necessary, the trial j udge’ s
constitutional duty to enpanel an inpartial jury will trunp our
practice of limted voir dire.

The trial court in Dingle asked conmpound or “two-part”

guestions to the venire, such as, “Are any of you or your famly
menbers or cl ose personal friends associ ated with nenbers of any
| aw- enf orcenent agency, . . . and if you are so associ at ed,
woul d that fact interfere with your ability to be fair and
inpartial if you were seated as a juror in this case?” |d. at

4, n.4. The Court of Appeals enphasized that “the trial judge

is the focal point” of the voir dire process, id. at 15, and
that “[b]ias is a question of fact.” Id. Conpound voir dire

guestions erroneously shift the bias fact-finding responsibility
fromthe trial judge to the venire person. As the Court stated:

When the venire person’s attitudes are the
subject of inquiry, and a dispute arises,
t hat becomes a factual matter — ordinarily
one involving credibility as to whether the
venire person actually holds that attitude —
which the court is required to resolve to
the same extent as if the issue involved
concrete fact ual matters such as
associ ati ons and statuses. The court sinmply
can not rely nmerely on what the venire

person says. Mor eover, the court is well
equi pped to make such factual determ nations
and, in fact, is required to do so.

ld. at 19.



Question No. 5, inthe instant case, is simlar tovoir dire

questions discussed in both Davis and Dingle. In Davis, where

the credibility of a police officer was at issue, the tria
judge refused to ask the venire questions concerning |aw
enf orcenment enpl oynment or associ ation. Davis, 333 Md. at 35.

The Court rul ed:

In general, the professional, vocational, or
soci al status of a prospective juror is not
a dispositive factor establishing cause to
di squalify. Rather, the proper focus is on
the venire person’'s state of mnd, and
whet her there is sone bias, prejudice, or
preconcepti on. Short of those instances
where there is a denonstrably strong
correlation between the status in question
and a nental state that gives rise to cause
for di squalification, ner e st at us or
acquai ntance is insufficient to establish
cause for disqualification of a prospective
juror. The fact that a prospective juror is
enpl oyed as, related to, or associated with
a |l aw enforcenent officer does not establish
that the prospective juror has any undue
bias or prejudice that will prevent that
person from fairly and impartially
determning the matter before them

|d. at 37. The Davis Court held that a trial court does not err

when it necessarily asks such a |line of questioning, but there

is no requirenent to do so. Id. at 38.
In Dingle, the three-nmenber di ssenting opinion regarded the
maj ority opinion as overruling Davis and, noreover, as a

“departure from the |long-standing tradition of a limted voir

10



dire process,” in part because the trial court in Dingle “was
not required to ask a single one of the questions or subject
areas proposed by Petitioner.” Dingle, 361 MI. at 37 (Raker,
J., dissenting). The dissenters essentially argued that it is
i nconsi stent for an appellate court to find error in the form
t he question takes, when there is no error in not asking the
gquestion at all.

The majority, however, does not explicitly view Dingle as
overruling Davis.4 The Dingle dissenters correctly point out
that the failure to ask questions ainmed at uncovering |aw
enf orcenent enploynent and associations was not an abuse of
di scretion in Davis. The Dingle majority, however, appears to
hol d that appellate review of voir dire questions not posed to
the venire will not necessarily identify mandatory questions,
but, instead, wll recognize abuses of discretion only under
specific circunstances. The majority in Dingle did not address
t he question of whether the trial court would have abused its
di scretion if the judge chose not to ask whet her menbers of the
venire were enployed by or associated with |aw enforcenment.
Thi s ki nd of “Davi s-question” was not an i ssue before the Dingle

Court. To the contrary, the mpjority in Dingle gave great

4 The majority opinion in Dingle overrules Judge MAuliffe's concurring

opi nion in Davis.

11



deference to the trial judge' s decision that, in that particular
case, the “Davis-question” lay soundly within the discretionary
boundari es  of reasonably likely to reveal cause for
di squalification and fishing. Once it was determ ned that the
guestions posed by the trial judge in Dingle were proper voir
dire questions, the Court was obligated to address the inherent
flaw within the compound form the trial court phrased those
guesti ons.

Turning our attention to whether the trial court in the
instant case abused its discretion by failing to ask Question
No. 5, we cannot sinply turn to the holding in Davis and rul e,
as a matter of law, that there was no abuse of discretion here.
We do not find an abuse of discretion on this issue because the
facts of the instant case do not support such a concl usion.

First, Thomas insists his proposed voir dire question is
di stingui shable from the holding in Davis because he asked a
conpound question ainmed directly at the potential bias created
by a juror’s relationship with a |aw enforcenent official
However, that argument is in direct conflict with the Dingle
prohi bition of conpound voir dire questions.

Even a narrow exam nati on of only the substance of Question
No. 5, however, fails to reveal an abuse of discretion.

Significant to the determ nation of whether there has been an

12



abuse of discretion is whether the proposed question was “nore
t han adequately covered by the trial court’s voir dire.” Mles
v. State, 88 Md. App. 360, 381, 594 A 2d 1208 (1991). The bias
that a circuit court is tasked to keep from infecting jury
del i berations nust be “directly related to the crime, the
wi tnesses, or the defendant.” Dingle, 361 Ml. at 10. Question
No. 5 seeks to uncover a bias, either favorable or contrarily
unfavorabl e, toward the |aw enforcenment w tnesses in Thomas’'s
case. Addressing this concern, the circuit court asked the
venire “whether they had any relationship or dealings with the
prosecut or, defense attorney, or any of the police witnesses in
the case.” This question satisfactorily identified potentia

jurors that the court should have dism ssed for cause due to a
possible bias directly related toward a witness in Thomas’s
case.

Mor eover, “where a principal part of the State s evidence
is testimony of a police officer diametrically opposed to that
of a defendant,” Langley, 281 M. at 349, the trial court nust
ask whet her any nmenber of the venire would give “either nore or
| ess credence [nerely] because of the occupation or category of
t he prospective witness.” 1d. (quoting Brown v. United States,
388 F.2d 543 (D.C. Cir. 1964)). Here, the circuit court

properly asked whether any nenber of the panel would be

13



“inclined to give nore or less weight to the testinony of a
police officer or other |aw enforcenent officer than to the
testimony of another w tness sinply because of that person’'s
status as a police or |awenforcenent officer.” In light of the
voir dire questions asked, the circuit court did not abuse its
di scretion by denying Thomas’'s request to ask Question No. 5.
Simlar to Davis, the proposed question may have all owed Thonas
to use his perenptory chall enges nore wi sely, but would not have
di scovered any relevant bias, not previously established.
B

Question No. 10, which Thomas properly brought to the

circuit court’s attention, is, however, a question that the
court should have asked. Under the Maryl and Decl arati on of
Rights Article XXI, “a defendant [has] the right to exam ne

prospective jurors to determ ne whether any cause exists for a
juror’s disqualification.” Bedford v. State, 317 Md. 659, 670,
566 A.2d 111 (1989). Question No. 10 ainms directly at biases
related to the defendant’s alleged crimnal act, which when
uncovered, wll disqualify a juror if the bias is so strong as
to inpair the juror’s inpartiality.

Prelimnarily, we note that the current “two-part” form of
Question No. 10 i s unacceptabl e under the Dingle ruling. As the

voir dire in the instant case took place before the Court of

14



Appeal s filed Dingle on Septenmber 15, 2000, we do not fault
Thomas for proposing Question No. 10 as a two-part question.
Further, we believe the issue of the trial judge' s discretionis
still properly before this Court. I n accordance with Dingle,
the circuit court nust pose Question No. 10 to the venire
t hrough two questions. The first question should identify any
jurors who harbor strong feelings about narcotics or the |aws
governing narcotics. Then, the trial court should individually
ask those nenbers of the venire who responded affirmatively
foll ow-up questions regarding their ability to be fair and
impartial despite their strong feelings.

Maryl and di sal | ows conmpound questions under Dingle, and it
(S
equal 'y i mproper to excuse for cause those nenbers of the venire
who just answer affirmatively to the first question. 1In King v.
State, 287 wmd. 530, 414 A 2d 909 (1980), the trial court excused
for cause two jurors who felt that possession of marijuana
shoul d not be a crimnal act. The defense counsel in that case
argued that neither of two prospective jurors suggested that
they would ignore the |Iaw, and excusing them for cause was an
abuse of discretion. The Court of Appeals held:

In this case, the trial court excluded the

entire class of prospective jurors who
believed that the marijuana |aws shoul d be

15



nodi fi ed, irrespective of any ot her
consi deration peculiar to those jurors. The
court stated that a juror who wanted the | aw
concerning “sinple possession” of marijuana

changed “is not a conpetent juror.” The
court also ruled: “If someone doesn't
believe that law as it now exists, they
certainly are not qualified as jurors.” By

so deciding, the trial court excluded from
the panel a significant part of the
conmuni ty. We hold that the trial court
commtted reversible error by excluding any
juror who expressed a personal belief that
the law concerning marijuana should be
changed w thout inquiring whether or not
that belief would prevent the juror from
fairly and inpartially deciding the case in
accordance with existing law in the evidence
present ed.

ld. at 539 (enphasi s added).

Plainly stated, observing that nost citizens have a bias
agai nst proscribed crimnal acts is not extraordinary. Yet, a
bi as that is so strong against a particular crimnal act that it
distorts a juror’s ability to render a fair and inpartial
verdi ct nmust be uncovered. Question No. 10 was reasonably
likely to identify jurors with strong feelings toward narcotics
| aws that could hinder their ability objectively to resolve the
matter presented.

Such a bias nmay exi st for any nunber of reasons, including,
but not limted to, a juror’s own struggle with substance abuse
or a juror’'s friend or famly menber whose |ife had been

negatively altered by the influence of drugs in our society.

16



Furthermore, it is inportant to note that such bias does not
readily present itself to the court without the aid of properly
phrased voir dire questions. As Thonmas clainms, “the sad truth
is that the w despread use and sale of illicit drugs today
affects individuals and famlies without regard to age, race,
econom ¢ cl ass, or geographical location.”

Prospective jurors with strong feelings about drug | aws are
not uncormmon. In King, the Court of Appeals comented that
“[1]t is comon know edge that a significant segnment of our
society believes, as a matter of public policy, that the
crimnal laws relating to marijuana should be nodified in one
way or another.” King, 287 Ml. at 536. Literature in the field
of drug policy often addresses controversial alternatives to the
nation’s current drug prohibition laws, such as |egalization
decrim nalization, and nedicalization. See Mathea Fal co, Toward
a More Effective Drug Policy, 1994 U Chi. Legal F. 9, 9; FEric
E. Sterling, Synposium The Sentencing Controversy: Punishnent
and Policy in the War Agai nst Drugs: The Sentenci ng Boonerang:
Drug Prohibition Politics and Reform 40 Vill. L. Rev. 383, 384
(1995); Melody M Heaps and Dr. Janes A Swartz, Toward a
Rational Drug Policy: Setting New Priorites, 1994 U. Chi. Lega
F. 175; Tracey L. Meares, Synposium Rethinking Federal Crim nal

Law. Charting Race and Class Differences in Attitudes Toward

17



Drug Legalization and Law Enforcenment: Lessons For Federal
Crimnal Law, 1 Buff. Crim L. R 137 (1997).

Despite efforts from the proponents of these alternative
solutions, the “war on drugs” continues to be a household
phrase, as well as the driving force behind federal, state, and
| ocal drug-law enforcenent policy. Eric E. Sterling, President
of the Crimnal Justice Policy Foundation, identifies how this
“war” can create biases that alter the inpartial state of mnd
of a perspective juror. Sterling wites:

At the sane time, the “drug war” | abel

transformed t hose who used drugs -
ostensibly those who were supposed to be

hel ped by drug laws - into the eneny and
then into a subhuman category of “the
druggi es” or “druggers.” They ceased to be
peopl e with dr ug pr obl ens, chem ca

di sorders, or brain disease, and becane the
“bad guys,” as the public’s hatred of drugs
grew into a hatred of druggies. For the
Drug Enforcenment Agency (DEA), and DEA
personnel who train State and | ocal police,
this hatred translated into a variety of
practices: druggies and their famlies could
be rousted, humliated, terrorized, jailed,
hurt, threatened with being shot, or even

if necessary, shot.

Sterling, supra at 398-99.

There i s evidence that voir dire questions, such as proposed
Question No. 10, are effective in revealing strong feelings
toward narcotics laws that may hinder a juror’s ability to

serve. Thonas points to the recent voir dire in Jones v. State,

18



No. 2795, Septenmber Term 1999, a case still pending in our
Court.® There, a Harford County jury panel was told that the
def endant was charged with conspiring to sell crack cocai ne and
was asked, “Has any nenber of the jury panel, or any nenber of
your imrediate famly, ever received treatnment for or had a
problemw th drug addiction?” O the ten jurors who responded,
five were excused for cause after they told the trial judge
t hat, because of their strong feelings against drugs, they would
find it difficult to render a fair and an inpartial verdict
based on the evidence inthe case. Simlarly in King, the trial
court excused two jurors because they believed the current |aws
prohi biting possession of marijuana should be changed. Ki ng,
287 Md. at 531.°

As we stated supra, there are only two mandatory topics to

be covered during the voir dire process. However, there are no

SThis Court may take judicial notice of its own records in other cases.
Fl etcher v. Flournoy, 198 M. 53, 61, 81 A 2d 232 (1951); Irby v. State, 66 M.
app. 580, 586, 505 A 2d 552 (1986).

6 Just a few examples from other jurisdictions include: US v. Qiroz-
Her nandez, 48 F.3d 858, 869 (5'" Cr. 1995), where trial court questioned the
venire as to “views about the controlled substances law, " and a prospective juror
stated her disconfort with the case because she was “against anybody that uses

drugs.”; US. v. Delval, 600 F.2d 1098, 1103 (5'" dr. 1979), trial judge
questioned the prospective jurors at length regarding “their attitude toward the
increased incidence of violations of the drug laws, and their feelings toward
drugs in general,” and in response a nunber of “jurors admtted sone partiality
and were excused.”; US. v. Burton, 894 F.2d 188, 190 (6'M Gr. 1990), during
voir dire, seven jurors opined that “the current drug laws are too lenient.”;
Jack v. State, 867 S.W2d 942, 946 (Tex. C. App. 1993), juror indicated that she
had “sone problens with sel ective enforcement of drug |aws.”
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mandat ory questions a trial judge nust ask of the venire. I n

Davi s, Judge Bell’s dissenting opinion identified six “areas of

inquiry where, if reasonably related to the case at hand, a

trial judge nust question prospective jurors.” Davis, 333 M.
at 36. These six questions ainmed at discovering either (1)
racial bias, (2) religious bias, (3) an unwillingness to convi ct

founded upon circunmstantial evidence in a death penalty case,
(4) an inclination to give greater weight to police testinony,
(5) a financial interest in the outcome of the case, or (6) a
governnment loyalty oath, have -essentially become defacto
mandat ory, as an appellate court is certain to find simlar
abuses of discretion under simlar circunstances. Judge Bel
stated in Davis that “[t]hese areas entail potential biases or
predi spositions that prospective jurors may hold which, if
present, would hinder their ability to objectively resolve the
matter before them?” | d. We find that the potential biases
sought to be reveal ed by proposed voir dire Question No. 10 pose
an obstacle to inpaneling a fair and inpartial jury, simlar
to the six questions cited by Judge Bell.

Justice (now Chief Justice) Rehnquist’s opinion in
Wai nwright v. Wtt, 469 U S. 412, 105 S.Ct. 844, 83 L.Ed.2d 841
(1985), is instructive in our current determ nation. The United

States Suprene Court in Wiinwight explained “the proper
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standard for determ ning when a prospective juror may be
excluded for cause because of his or her views on capital
puni shnent.” Wainwight, 469 U S. at 424. The Court reaffirned
t he standard expressed in Adans v. Texas, 448 U.S. 38, 100 S. Ct.
2521, 65 L. Ed. 2d 581 (1980), stating “[t]hat standard i s whet her
the juror’s views would ‘prevent or substantially inpair the
performance of his duties as a juror in accordance with his
instructions and oath.’” Wainwight, 469 U S. at 424 (quoting
Adams, 448 U.S. at 45). This legal principle, which essentially
excuses a potential juror fromsitting on a capital jury if that
juror is unable to carry out the |aw regardless of the facts
presented, is wholly applicable to the instant case.

Laws regulating and prohibiting the use of controlled
dangerous substances harbor an wunusual position within our
crimnal code, such that jurors may be biased because of strong
enptions relating to the dangers of narcotics and their negative
ef fects upon our cities and nei ghborhoods, or, on the contrary,
bi ases may exi st because of passionate positions that advocate
t he decrimnalization of narcotics. Moreover, unlike the clear
disparity in favor of the prosecution created by “death-
qualified” juries, jurors with strong feelings about drug |aws
are as equally inclined to hold biases against the State as they

are agai nst the
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def endant . ’

No ot her questi on asked of the venire adequately covered the
area of undue influence Thomas sought to di scover with Question
No. 10. The State directs our attention to the voir dire
guestion asked by the circuit court:

s there any other reason why any nenber of
this panel feels that if they are picked as
a juror in this case they would not be a
fair and inpartial juror and decide this
case based solely on the evidence in this
case and the law as | would instruct you in
this case?

We observe, however, the dissenting |anguage of Judge Bell in

Davi s, stating:

Merely asking general questions such as, “is
t here any reason why you could not render a
fair and inpartial verdict,” is not an

adequate substitute for properly framed
guestions designed to highlight specific
areas where potential jurors may have bi ases
that could hinder their ability to fairly
and inpartially decide the case.

Davis, 333 M. at 47. Thomas presented a valid voir dire
guestion reasonably likely to uncover a bias “directly rel ated
to the crinme.” Dingle, 361 Ml. at 10 (enphasis added). The
circuit court abused its discretion in refusing to ask Thomas’s

proposed voir dire Question No. 10. Accordingly, we reverse.

" Contrast the voir dire process in the instant case with that of King,

supr a.
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Il. The lIdentification

Prior to trial, Thomas noved to suppress Det. Burgoon's
identification of his photograph on the ground that it was
procured by inproper suggestiveness. In determning the
adm ssibility of an extrajudicial identification, such as a
photo array, the defense has the initial burden of show ng “sone
unnecessary suggestiveness” in the procedures enployed by the
police. If the defense neets that burden, then the State nust
prove, by clear and convincing evidence, the existence of
reliability in the identification that outwei ghs the corrupting
effect of the suggestive procedure. Loud v. State, 63 M. App.
702, 706, 493 A 2d 1092, (1985).

Thomas argues that the inproper suggestiveness began when
Det. Burgoon asked Murry who it was that he had just purchased
drugs fromand Murry said his name was “Jerrod,” and |ater told
him Thomas’ s | ast nane. Furthernmore, Thomas asserts the MWA
check that produced a physical description matching that of the
man from whom Det. Burgoon had purchased cocai ne, and the fact
that the MVA faxed himonly one photograph, that of Thomas, was
i nproperly suggestive. Thomas anal ogi zes the instant case to
Rustin v. State, 46 M. App. 28, 415 A . 2d 631 (1980), in which
an officer who viewed a robber for five to ten seconds during a

robbery arrested a suspect several hours later. Then, over the
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next few days, other police officers and citizens, includingthe
victim told himthat he had arrested the wong man, and that
Rustin was the actual perpetrator. The officer |ooked into
Rustin’s record, was given a single photograph of Rustin, and
went to interview himin prison, where he identified Rustin as
the robber he witnessed for five to ten seconds. This Court
reversed Rustin’s convi ction because t he officer’s
identification was inproperly suggestive.

VWhile there are sone simlarities between Rustin and the
i nstant case, such as the fact that Det. Burgoon first | earned
Thomas’ s name froma w tness and used that information to find
a photograph of him there are significant differences. Most
inportantly, in his own testinmony, Thomas admtted he was
present at the Crown station that evening, but denied selling
cocaine. He testified, instead, that he was at Carter’s house
when she received a tel ephone call from Murry. He acconpani ed
Carter when she drove to the Crown station and left her car to
make a tel ephone call when Det. Burgoon pulled up. Wen no one
answer ed his phone call, he went into the Crown station store to
buy cigarettes. When he cane out of the store, Det. Burgoon and
Murry were standing by the phone. Thomas returned to use the
phone agai n and, as he wal ked up, he saw Murry hand Det. Burgoon

a baggie and heard the detective ask, “How nmuch do you want for
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it?” Murry replied, “225.” Det ective Burgoon handed Mirry
noney, which Miurry, in turn, passed to Thomas. Thomas believed
Murry gave him the nobney because he owed a debt to Carter.
Thomas testified that Murry was his cousin, and that Murry had
called to tell Carter to neet him because he owed her noney.

In rebuttal, Det. Burgoon contradicted Thomas's assertion
that he had left the area of the pay phone and gone into the
Crown store. He testified that Thomas stayed by the phone

“until the deal was done,” then returned to Carter’s car.

In his testinmony at trial, Thomas admtted that he was
present at the crine scene, but denied that his participation
was at the | evel described by Det. Burgoon. To the extent that
Thomas’' s testinony does not negate the alleged inpropriety of
Det. Burgoon's identification of Thomas, another difference
bet ween Rustin and the instant case is that, in Rustin, the
officer arrested a suspect based on his recollection of the
robber’s appearance, but extrinsic information, sonme of it
supplied by other |aw enforcenment officials, convinced himthat
he had made an incorrect identification. Here, Det. Burgoon
spent time with Thomas and knew his appearance. All that was
m ssing was his nane. Unlike the officer in Rustin, Det.

Bur goon saw t he phot ograph and i mmedi ately recogni zed it as that

of the man who sold him cocaine. Although it my sonetinmes be
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better practice for | aw enforcenent officers to view suspects in
phot ographic arrays, here, Det. Burgoon’s view ng of Thomas’'s
si ngl e phot ograph was not inproperly suggestive. This was not
a case, like Rustin, where the police repeatedly said to the
wtness, “This is the man.” Rustin, 46 Ml. App. at 33.

Even though Thomas testified that he was present at the
crime scene, he also raised, as he is permtted to do prior to
trial in a notion to suppress identification, the additional
argunment that Burgoon’s identification was unreliable. The
State asks that we disregard that argunent under Brashear v.
State, 90 Md. App. 709, 603 A.2d 901 (1992), which held that the
failure to argue a particular theory of suppression operates as
a waiver of that argunent on appeal. We note, however, that
both the prosecutor and the trial court referred to the
reliability of the identification, and, therefore, we find it
necessary to address this contention.

The factors to be considered in evaluating the reliability
of the identification include the witness’s opportunity to view
the crimnal at the time of the crime, the witness’s degree of
attention, the accuracy of any prior description, the witness’'s
| evel of certainty, and the |l ength of time between the crine and
the identification. Loud, 63 MI. App. at 706 (quoting Neil wv.

Bi ggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972)).
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Considering these factors, we find that Det. Burgoon’'s
identification of Thomas contained the hall marks of reliability.
Detective Burgoon testified that he and Thomas stood close
together, within arms length, for three or four m nutes under
bright [|ights. During this time, Det. Burgoon’'s entire
attention was focused on Thomas. Although the police officer
was frightened because this was his first undercover narcotics
purchase, he testified that he had nmore than five years of
experience in other divisions of the police force. And, despite
the fact that Det. Burgoon’s description of the man who sold him
cocai ne was sinple and undetailed, Det. Burgoon was not a |ay
w tness describing acrimnal to police; he was a police officer
maki ng a nental note of what he had seen during the conm ssion
of a crine. The delay of approximately six weeks between
participating in the drug buy and vi ewi ng the phot ograph was not
so long as to defeat reliability. We therefore find the
phot ographic identification reliable.

[11. Prior Convictions

At trial, the State asked Thomas during cross-exam nation
if he had twi ce been convicted of robbery and he replied that he
had. There was no further reference to Thomas's convictions,
either in testinmony or in closing argunent.

Evi dence of a prior convictionis adm ssible to i npeach the
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credibility of a witness if the crime was infanmus or was
otherwi se relevant to credibility and the trial court determ nes
that the probative value of admtting evidence of the crime
out wei ghs the danger of unfair prejudice. Maryl and Rule 5-
609(a) (2001).8

Thomas acknow edges that robbery is an infanmobus crinme and
does not contest the discretion of the trial court to admt
evi dence of one of his convictions. He argues, however, that

evi dence of the two convictions was an abuse of discretion. W

di sagree. Nothing inthe Rule limts the nunber of convictions
by which a witness can be inpeached. Thomas argued that the
i ntroduction of the second conviction was nore prejudicial than
probative because it mght |ead the jury to believe that
appel l ant earned his living as a robber and would convict him
due to a history of crimnal activity.

While Thomas is justified to believe that two convictions
can lead jurors to believe him less credible than another
def endant with only one conviction, the record in the instant
case does not suggest an unwarranted concl usion. Two

convi cti ons have nore wei ght than one and can permt the jury to

conclude that a testifying witness twice convicted is |ess

8The Rule i nposes other conditions, such as a 15-year tinme limt, none of
whi ch were involved in this case.
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credible than a testifying witness that has only one conviction.

I n Jackson v. State, 340 Md. 705, 711, 668 A.2d 8 (1995),
the Court of Appeals rejected a “rigid approach to the use of
prior convictions,” and followed “the trend towards increasing
flexibility that has marked the historical devel opnent of Rule
5-609.” 1d. This flexibility and lack of rigidity grants great
deference to the discretion of the trial judge. Assum ng the
crime is infanous or relevant to the witness's credibility, and
less than fifteen years old, the trial court may, in its
di scretion, admt the convictions to inpeach the witness if it
finds the probative value of the evidence outwei ghs the danger
of unfair prejudice. In the instant case, the trial court did
not abuse its discretion in weighing the potential for prejudice
and deciding to admt both convictions for the purpose of
i npeachnment .

JUDGVENT REVERSED, CASE
REMANDED TO THE Cl RCU T COURT
FOR HOWARD COUNTY FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI' S OPI NI ON.

COSTS TO BE PAID BY HOWARD
COUNTY.
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