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Appellant, Oville WIliams, was convicted by a jury in the
Circuit Court for Baltinore City of possession of a controlled
danger ous substance (cocai ne), possession of drug paraphernalia
(a glass pipe with cocaine residue in it), and loitering in
violation of Baltinore City’'s loitering ordinance, Baltinore
City Code, Art. 19, 8 25-1. The court sentenced appellant to
si x mont hs’ incarceration on the cocai ne possession count, fined
hi m $500 on the paraphernalia possession count, and inposed a
term of ten days’ incarceration and a fine of $500 for
loitering, concurrent with the other sentences.

I nthis appeal fromthose judgnents, appell ant asserts that:
(1) his arrest for loitering, and the search incident to that
arrest, which yielded the glass pipe with cocaine residue
(constituting bot h controll ed danger ous subst ance and
paraphernalia), violated the protection afforded him by the
Fourth Amendnment; (2) the evidence was legally insufficient to
support the conviction for loitering; and (3) the trial court
erred in permtting the prosecuting attorney to w thdraw her
nol |l e prosequi of the cocai ne possession charge.

For the reasons set forth below, we shall reverse the

judgnments of the circuit court.

FACTS



Appellant filed a pre-trial notionto suppress evidence (the
glass pipe with cocaine residue) seized from his person
following his arrest for allegedly violating Baltinore City’'s
| oitering ordinance. The arresting officer, Eric Fabian,
testified, in pertinent part, as foll ows:

Di rect Exam nation by M. Leat her wood
(Assistant State’s Attorney):

Q Officer, may | direct your attention to July 4th
of this year around 10:45 a.m Were you on duty?

A. Yes, | was.
Where were you on duty?

In the 27 hundred block of West Lanvail Street,
where | observed the Defendant - sitting to the
left side of defense counsel at the table,
wearing the blue shirt - identified as M.
Oville WIIliams. | observed M. WIIlians
standing with a group of males and femal es who
appeared to inpede the free flow of pedestrian
traffic where the citizens had to literally walk
in the street to get to their destination. At
that, | advised the defendant, along with the
ot her individuals, that they were loitering in a
public place and if they didn’t nove on, they
woul d all be arrested. | left the area and
returned approximately 15 mnutes later and
observed the defendant at the same |ocation
commtting the sanme of fense.

Because of his blatant disregard of the |aw
and his failure to stop his violation after
being forewarned, | arrested the defendant
and a search incident to arrest disclosed a
firearm | have to refer to nmy notes.

THE COURT: You may refresh your recoll ection.



THE W TNESS: One glass non-conventional snoking

devi ce cont ai ni ng white powder
substance of suspected cocaine, one, 1
hundr ed dol | ar bil | f ound in
def endant’ s ri ght back pocket .
Property |i st in nmy statenment of
probabl e cause was submtted to the
evi dence control section for analysis
and defendant was taken to C.B.l. and
charged accordingly.

The area that M. WIllians was in, was he
bl ocki ng pedestrians? Was he on the sidewal k or
in the mddle of the street?

On the sidewal k.

So, he was bl ocking pedestrian traffic?

Yes, m’ am

CROSS EXAM NATI ON by Ms. Nurm (Defense counsel):

Q O ficer, is there a bus stop at that |ocation?

A | don’t remenber?

Q You don’t renenber?

A. No.

Q. s it possible M. WIliams could have been
waiting for a bus?

A | don’t know.

THE COURT: Doesn’t matter if he is waiting for a

bus or not if he is blocking traffic,
right sir? If he is blocking traffic,
it doesnt matter if he is waiting for
a bus or waiting for somebody to bring
hima world series ticket.

THE W TNESS: Doesn’t matter, sir.



THE COURT: O waiting for the arrival of the Messi ah,

correct?

THE W TNESS: Ri ght .

THE COURT: If he is blocking, he has to nove under

the law, correct?

THE W TNESS: Yes.

THE COURT: Any further cross?

BY MS. NURM :

Q O ficer, he did nove when you asked himthe first
time, is that correct?

A. He was still there when | left. He gave ne the
i npressi on he wasn’t going to nove. I left the
area and he was still there. I came back
approximately six mnutes |later and he was still
there at the location, at which tinme | placed him
under arrest.

Did you ask himto nove a second tinme?

A | asked himthe first tine. | left, came back
he was still there. No, | didn’'t ask him the
second time. | asked himthe first tinme.

Q The second tinme when you cane back, how many
people had to wal k around M. WIIlians?

A | don’t renenber.

Q So, the second time you don’'t renmenber if he was
bl ocking traffic or not?

A There was a group of individuals still at the
| ocati on.

Q O ficer Fabian, the second tinme you cane back you
didn't see him blocking traffic?

A. He was still inpeding the free fl ow of pedestri an
traffic.
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O ficer Fabian, | just --

MS. LEATHERWOOD: Objection, asked and answer ed.
THE COURT: Overrul ed.

BY MS. NURM :

O ficer Fabian, a nonent ago you said you don’t
remenber that people had to wal k around him or

not the second time?

You asked ne how many people were there and |
said | didn’t remenber.

No, Officer Fabian, | asked you if people had to
wal k around himthe second tinme you cane back.

They had to wal k around a second tine.

How many people had to wal k around?

| don’t remenber.

Wy is it you don’t renmenber?

| don’t renmenber how many peopl e.

One?

| don’t remenber.

Two?

| don’t remenber.

MS. LEATHERWOOD: Obj ecti on, Your Honor.

THE COURT: Overrul ed. Was there at |east one
person who was inconvenienced by
WIllianms standing there at that tinme?

THE W TNESS: Yes, sir.

THE COURT: Next questi on.
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BY MS. NURM :

Was that a man or a wonman?

| don’t renenber.

Then how do you renenber it was a person?

He was arrested. | renmenber it was people there.
How big is the sidewal k, officer?

| don’t know the neasurenents.

Sorry?

| don’t know the neasurenents.

Can you give nme an approxi mate neasurenent ?

The sidewalk outside in front of this court
bui | di ng.

It wasn’'t just M. WIllians standing on the
si dewal k t hat people had to wal k around, actually
it was a group of people, is that correct?

Say that again?

OCkay. Because if M. WIIliam had been standing
on the sidewalk by hinmself, he would not have
been inpeding traffic, is that correct?

MS. LEATHERWOOD: Obj ecti on.

THE COURT: Overrul ed.

THE W TNESS: No.

THE COURT: How many people did you arrest, sir?
THE W TNESS: Your Honor, | can’'t renenber.
THE COURT: What ' s a safe nunber?

THE W TNESS: At | east three.
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THE COURT: At | east three?

THE W TNESS: Yes.

THE COURT: Thank you.
BY MS. NURM :
Q Office Fabian, do you often see people waiting by

a bus stop on your patrol?

A. Yes.

Q You see them standing in groups on the sidewal k?

A. Yes.

Q Do you make it your business to arrest those
people as they are waiting for the bus?

A. | make it ny business to arrest individuals if

they are out there on the corner selling C D.S.
and this person gave nme a reasonable suspicion

that’s what he was involved in. He had no bus
pass according to the property | had gotten form
hi m

At the conclusion of the hearing, the court denied
appellant’s notion to suppress. In response to defense
counsel’s coment that the court’s interpretation of the
ordi nance was unreasonable, the court advised her, “Take it up
to the Court of Appeals.”

After appellant’s suppression nmotion was denied, the
prosecuting attorney brought to the court’s attention a problem
concerning the availability of a wtness to appear on the
schedul ed trial date. Because that witness was the chem st who
had tested the residue in the glass pipe seized from appell ant
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after he was arrested, the prosecuting attorney nol prossed the
charge of possession of cocaine. The colloquy between the court

and counsel was as foll ows:

IVS. L EATHERWOOD: The State has a
prelimnary. The Chemi st in this case, M.
Stewart, will not be avail able until Monday

and so, in an effort to further this case
and not hold this case up, the State would
not request a postponenent, but nol pros
Count 1, which is the C.D.S. possession.

THE COURT: There is an easier way of
proceedi ng than nol prossing it. Wy don’'t
we just take her deposition now and we can
pl ay that back to the jury tonorrow?

MS. LEATHERWOOD: Okay, Your Honor.
THE COURT: Ms. Nurm ?
MS5. NURM: | would respectfully —

THE COURT: You will have an opportunity to
cross-examne the witness |live here. What
difference would it make to delay it if the
jury can see it on videotape?

MS. NURM: | would rather have the jury have
her testify live.

THE COURT: All right. M. Stewart, what is
the reason that you are unavail abl e between
now and Monday?

MS. STEWART: | will have surgery tonorrow.

THE COURT: Because the wtness wll have
surgery, | find she is unavail able on that
date pursuant to Maryland Rul e 4-261. \Which
says, under subsection B: “In the circuit
court, the parties may agree w thout an
order of the court to take a deposition of a
w tness subject to the right of the w tness
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to move  for protective or der under
subsection G of this rule. W t hout
agreenent, the court, on notion of a party,
may order the testinmony to be taken by
deposition if satisfied the witness may be
unable to attend the trial or hearing that
the testimony may be material and taking the
deposition is necessary to prevent a failure
of justice.”

Of course the defendant, under Subsection F,
has to be present.

H, use, 1, Substantive Evidence: “At a
hearing or trial, all or part of a
deposition, so far as otherw se adm ssible
under the rules of evidence, nay be used as
substantive evidence if the court finds that
the witness, a, is dead or b, is unable to
attend or testify because of age. Ment al
i ncapacity, sickness or infirmty or c, if
present but refuses to testify and cannot be
conpelled to testify or d, is absent from
hearing or trial and that the party offered
in deposition has been unable to secure the
w tness’s attendance by subpoena or other
reasonabl e means unless the attendance is
procured by the parties offering the
deposition.”

Then they tal k about inpeachnent, [partial
use] and t hen 4. “Obj ecti on to
adm ssibility. Subj ect to Rules 4-2-412E
2-415G and H, 2-416G and 2-417C, an
objection my be mde at the hearing or
trial of receiving the evidence, all or part
of a deposition for any reason that can
require the exclusion of the evidence and
the wtness who was then present and
testifying.”

And then the case | aw under — basically, the
issue is unable to attend because of -
attend the trial in b.



The court declared that the noll e prosequi

in that

chem st

(WHEREUPON,  THERE WAS A PAUSE IN THE
PROCEEDI NGS) .

THE COURT: And unable to attend because of
age, nental capacity, sickness and infirmty
under H-1.

In Earp versus State, 76 Maryl and App., 433
1988, affirnmed, 319 Maryland 156, 1990, the
Court of Appeals said: “The determ nation of
whet her the testinony of a witness who had
vi ewed copies of a videotape deposition has
been rehearsed, thereby creating artificial
harm as a matter of credibility subject to
attack on cross-exan nation not subject to
adm ssibility, showi ng a taped deposition by
prosecutor of a witness prior to trial did
not violate Rule 4-321. “Now Rule 5-316
whi ch deals with the exclusion of wtnesses
from a court proceeding and it’s not
applicable.” Had the defendant wi shed to
l[imt the showing of deposition by court
order, he could have sought a protective
order pursuant to Section G5 of this rule.

MS. NURM : Your Honor, if | can interrupt,
it is my understanding the State has nol
prossed the possession count.

THE COURT: Did you intend to finally nolle
prosqui or was it conditioned don m stake?

MS. LEATHERWOOD: | withdraw it.

THE COURT: | didn't think you nmeant to nol
pr os.

MS. NURM : | do not believe she can withdraw
the nol pros. |If she wants to recharge, she
can.

it was based on the State’'s m staken belief

woul d have to appear in court to testify.
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then rul ed that, because the nolle prosequi was conditional, it

could be wi thdrawn.

DI SCUSSI ON

Appel | ant, accepting the trial court’s suggestion, has
brought to this Court his contention that the ordinance as
interpreted by the lower court in this case is unconstitutional.
We shall not address that issue, however.

It is a general principle that courts should not reach a
constitutional issue when a case can properly be disposed of on
a non-constitutional ground. Professional Staff Nurses Ass’'n v.
Di menti ons Heal th Corporation, 346 Md. 132, 138 (1997); State v.
Lancaster, 332 Md. 385, 404 n. 13 (1993) (citing numerous cases).
W can and, therefore, wll dispose of this case on non-

constitutional grounds.

I
We shall first dispose of appellant’s conviction and
sentence, under Count 1 of the indictment, for possession of
cocaine, that is, the residue in his glass pipe. The State had
nol prossed that count. Maryl and Rul e 4-247(a) provides that
the State’s Attorney may term nate a prosecuti on on a charge and

di sm ss the charge by entering a nolle prosequi on the record in
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open court. The State has an absolute right, w thout court
approval, to enter a nolle prosequi to charges, provided it does
so in open court. Gray v. State, 38 MI. App. 343, 357 (1977),
cert. denied, 282 M. 732 (1978). The nol pros of a charging
docunent or of a count is a final disposition of that charging
docunment or count, and there can be no further prosecution under
the nol prossed chargi ng docunent or count. State v. Moul den

292 Md. 666, 673 (1982). “The only ‘exception to this principle
is when the nolle prosequi is subject to a condition and the
condition is not met.” 1d., n.6.

The trial judge “authorized” or “suggested” wthdrawal of

the nolle prosequi on the theory that it was conditional. He
was Wwrong. There was nothing conditional about the nolle
prosequi; that the prosecuting attorney m ght not have nol

prossed Count 1 if she had thought of presenting the w tness’
testinmony by deposition did not make the nolle prosequ

condi tional . It was final, absolute, conplete; there were no
conditions attached. The court erred in subjecting appellant to

trial and conviction on a charge that no | onger existed.

I
We turn now to appellant’s contention that the | ower court

erred in denying his notion to suppress the pipe seized fromhis
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pocket in the search incident to his arrest. He asserts that
his arrest for loitering was illegal because O ficer Fabian
| acked probable cause to arrest him W agree.

Baltinore City's loitering statute (Baltimre City Code,
Art. 19, § 25-1), defines “loiter” as “to stand around in a
public place and engage in conduct prohibited under this law.”
The conduct prohibited under the ordinance, as applicable to
this case, is “to loiter . . . in such manner as to interfere
with, inpede, or hinder the free passage of pedestrian
traffic.” “Public place” includes a “sidewal k.” Ther ef or e,
“loiter” means to loiter in a certain nmanner in a public place.
The proscribed conduct, therefore, is loitering, that is,
standing or remaining on a sidewalk and loitering and i npeding
pedestrian traffic. A statute that defines a proscribed act in
terms of itself presents a problem in interpretation.
Nevert hel ess, no matter how the ordi nance | anguage is parsed,
the definition of “loiter” as used therein is at variance with
t he normal nmeani ng of the word.

WEBSTER S THRD NEwW | NTERNATI ONAL  DicTionaRY OF THE ENGLISH  LANGUAGE,
Unabri dged (copyright 1976), published by G E. Merriam Conpany,
defines the verb “loiter” as follows:

(1) To interrupt or delay an activity or errand or a

journey, with, or as if with, ainless idle stops
and pauses and purposel ess distractions; fritter
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away tinme in the course of doing something or
proceedi ng somewhere; take more time than is
usual or necessary; be markedly or unduly slowin
doing something or going sonmewhere; dawdl e,
i nger.

(2)(a): to remain in or near a place in an
idle or apparently idle manner;
hang around aimessly or as if
ai m essly.

(b) to be wunnecessarily slow in |eaving;
fitfully put off |eaving; hang back;
stay around wi thout real necessity; |ag
behi nd.
THE OxForD ENnaLisH Dicriovary, 2" Edition, defines “loiter” in

somewhat different ternms but with the same general neaning:

1.(a) In early use: To idle, waste one’s
time in idleness. Now wi th nore
specific meani ng: To i nger

i ndolently on the way when sent on
an errand or when nmeking a

journey; to linger idly about a
pl ace; to waste tinme when engaged
in some particular t ask, to

dawdl e. (b) To travel or proceed
i ndol ently and wth frequent
pauses.

WeBsTER' s NEew WORLD Dicrtianary, Col | ege Edition, understandably
contains an abridged definition: “To spend time idly, linger,
dawdl e.”

The evi dence adduced at the suppression hearing was to the
ef fect that appell ant was standing at a desi gnated bus stop. He

said he was waiting for a bus; the arresting officer could not

refute that statenent. To the presiding judge, it nmade no
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di fference whether appellant was waiting for a bus —if he was
i mpedi ng pedestrian traffic, he was loitering and could be
required to move away. O ficer Fabian conceded that appell ant
al one coul d not inpede pedestrian traffic merely by standing on
the sidewal k. There were, however, other people standing
around, and, together with appellant, they inpeded the novenment
of pedestrians. There was no evidence fromwhich an inference
coul d be drawn that appellant was in any way associated with or
a part of the group of other persons who were inpeding

pedestrian traffic. Nor was there any evidence even renotely

supporting an inference of scienter, i.e., an intent to inpede
pedestrian traffic. In short, the evidence showed that
appellant, with lawful intention, was standing in a place

desi gnated by public officials as the proper place to stand
while waiting for a bus. Nevertheless, O ficer Fabian, on an
unwar r ant ed assunption, concl uded that appellant’s nere presence
in the vicinity of others who may very well have been ainlessly
or purposel essly standing about or “hanging out” in such a
manner as to interfere with pedestrian traffic constituted
unl awful loitering. He told appellant, along with others, that
“if they didn’t nove on, they would be arrested.”

It does seem rather anomalous that, as interpreted by

O ficer Fabian and the notion hearing judge, a person who, with
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| awf ul purpose —and therefore not loitering within the norma

meani ng of that word —is waiting for a bus, could be forced to
nove away froma place specifically designated for himto stand,
in order to accommdate one who is really loitering, that is,
strolling along ai M essly, purposelessly, frittering away time.
That observation, however, would be nore pertinent to a
di scussi on of whether, so interpreted, the ordinance would be
constitutional. Accordingly, we pass fromit and proceed to the
actual basis for appellant’s arrest.

O ficer Fabian did not tell appellant and the other people
standing on the sidewal k that they were violating any |aw, or
that they were obstructing or inpeding pedestrian traffic. He
nerely told them that they were “loitering,” which, in the
normal meani ng of that word, appellant was not doi ng. Moreover,
according to Justice Steven’s opinion in City of Chicago v.
Moral es, 527 U.S. 41, 53, 119 S. Ct. 1849, 1857, 144 L. Ed. 2d
67, 78, “the freedomto loiter for innocent purposes is part of
the ‘liberty’ protected by the Due Process Clause of the
Fourteenth Amendnent.”

The ordi nance does not authorize the arrest of anyone for
loitering, even as that term is defined in the ordinance.

| nstead, it specifically provides, in subsection (c)(1) of § 25-
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1 of subtitled 25 “Loitering - General” of Article 19 of the
Baltinore City Code:

No person shall be charged with a violation

of this section wunless and wuntil the

arresting officer has first warned the

person of the violation and the person has

failed or refused to stop the violation.
Telling sonmeone nerely that he is “loitering” and that if he
does not nove on he wll be arrested, as Officer Fabian
testified he told appellant, does not adequately warn that
person that he is in violation of a |law, statute, or ordinance
by loitering, i.e., standing around in such a way as to inpede
traffic. Mor eover, the ordi nance does not authorize a police
officer to order anyone, even a loiterer, to nove away fromthe
ar ea. The officer may warn a group of people “loitering” in
such a manner as to interfere with pedestrian traffic to cease
viol ating the | aw prohibiting such interference (as noted above,
even Officer Fabian conceded that one person al one cannot i npede
pedestrian traffic by standi ng on a sidewal k), and he may arrest
anyone who thereafter “failed or refused to stop the violation.”
An officer cannot lawfully arrest anyone for refusing to obey an
order to nmove on after he told that person, along with other

i ndi viduals, “that they were loitering in a public place and if

they didn’t nmove on they would be arrested.”
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Apparently, O ficer Fabian had confused some provisions of
the “Loitering-General” Ordinance with provisions of the City’'s
Ordi nance prohibiting loitering in a certified drug free zone.
Article 19, 88 25-6 and 25-7 of the Baltinmre City Code. The
| atter, adopted to aid enforcenent of the Controll ed Dangerous
Subst ances Law enacted by the Ceneral Assenbly of Maryland
authorizes a police officer who suspects that a person is
loitering within the neaning of the ordinance, that is,
loitering within a certified drug free zone “for the purpose of
engaging in drug related activity,” to “request” that person to
“l eave the prem ses.” Only if the person so ordered or
“requested” to nove on fails to do so may he be arrested. I n
this case, Officer Fabian, who said he had a reasonable
suspi cion that appellant was “out there on the corner selling
C.D.S.,” ordered him to nmove on, as if the officer were
enforcing the drug free zone anti-loitering ordi nance, Art. 19,
88 25-6 and 25-7, rather than the “Loitering-General” O dinance,
Art. 19, § 25-1. There was no evidence that the 2700 bl ock of
West Lanvale Street is within a certified drug free zone.

We hol d t hat appel | ant was not adequately warned t hat he was
violating a law by loitering and inpeding pedestrian traffic,
and that he was arrested for failing to obey an unl awful demand

t hat he nove away fromthe bus stop. The arrest, therefore, was
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illegal, and the search of appellant’s person and cl othing
incident to his arrest violated his Fourth Amendnent protection
agai nst unreasonabl e searches and sei zures. The | ower court
erred in denying appellant’s nmotion to suppress the evidence
seized as a result of the unlawful search, and the conviction

for possession of paraphernalia must be reversed.

11
For the reasons set forth in Section Il above, we hold that
there was insufficient evidence to support appellant’s
conviction for violation of 8§ 25-1 of Article 19 of the
Baltinore City Code.
JUDGVENTS REVERSED
COSTS TO BE PAI D BY THE MAYOR

AND CITY COUNCI L OF
BALTI MORE.
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HEADNOTES

Oville Wllians v. State of Maryl and
No. 2054, Septenber Term 2000

CRI M NAL LAW —Nol | e Prosequi —State’s Attorney has an absol ute
right to nol pros an indictnment or a count in open court,
wi t hout court approval. A nol pros of a charging docunent or
count is a final disposition that cannot be w thdrawn unless it
is entered subject to a condition that is not met. A nol pros
by State’s Attorney because a key witness woul d not be avail abl e
for trial was not a conditional nol pros that could be w thdrawn
when t he court authorized the taking of that witness’s testinony
by deposition.

SEARCH AND SEI ZURE — A police officer has no authority to order
a person who is violating Baltinore City’s “Loitering-General”
Ordinance )Baltinmore City Code, Art. 25, 8 1) by loitering on a
sidewal k in such a manner as to inpede pedestrian traffic to
“move on” and, therefore, may not arrest that person for failure
to obey that order



