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In this case we exam ne the circunstances under which a
person nmay be considered to have exercised actual or
constructive dom nion or control over an illegal drug sufficient
to support a conviction for possession of that drug. W hold
t hat appellant’s residence at a house in which marijuana and
cocai ne were found in plain view, conbined with his presence in
the specific area the drugs were |ocated, was sufficient
evidence to support his conviction for possession of those
dr ugs. In doing so, we distinguish these circunstances from
those present in the sem nal case of Taylor v. State, 346 M.
452 (1997).

On March 6, 2000, officers of the Prince George s County
Police Departnment responded to an alleged “cutting” at a home
| ocated at 3414 Ricky Lane. During a search of those prem ses,
t he police di scovered cocai ne, mari j uana, and drug
paraphernalia. Kevin Mye, appellant, was convicted by a jury
inthe Circuit Court for Prince George’s County of possession of
mar i j uana, possessi on of cocai ne, and possessi on of
paraphernalia. As in the trial court, appellant asserts that

the contraband di scovered by the police did not belong to him



On appeal, he presents three questions for our review

l. Whet her the evidence was sufficient to
support appellant’s convictions.

1. Whether the trial court erred by
refusing to instruct the jury on the
| egal definition of control, an
essential el enent of possession.

L1, Whether the trial court erred by

failing to limt the jury’'s
consi deration of evidence that
appel | ant was guilty of a
“cutting.”

Finding no error, we shall affirm the judgnments of the

circuit court.
FACTS AND LEGAL PROCEEDI NGS

In the early norning hours of March 6, 2000, Prince George’s
County Police Oficer Robert Black responded to a call to 3414
Ri cky Lane. Bl ack testified that he was responding to a
reported “cutting.” Wien he arrived at the scene, he observed
Joseph and Yol anda Bul | ock, the owners of the home, exiting the
resi dence. Shortly thereafter, G egory Benson, a tenant who
rented the basenment of the home from the Bullocks, exited.
Bl ack observed cuts on both Yol anda Bul | ock and Benson.

Both the Bull ocks and Benson informed Bl ack that appell ant
was still in the residence. At this point, a number of police
officers and a K-9 unit surrounded the hone and the officers

tried repeatedly to contact appellant. During this tine, police



of ficers observed appell ant inside the hone, | ooking out several
wi ndows. The police detected appellant’s novenment inside the
house “first wupstairs on the side window and . . . also
downstairs in the cell ar basenment area where the curtains [were]
angling in the back part of the basenent.” Approxinmately forty
m nutes after the police arrived, appellant exited the hone
t hrough a basenent door and was arrested. Appellant had a cut
on his finger, appeared “a little disoriented,” and was
“sweating profusely.”

Oficer WIliamSilvers al so responded to the scene. After
appel lant was arrested, Silvers entered the hone to “make sure
there were no other victins, no other suspects or weapons in the
house.” Silvers entered the hone through the basenment door from
whi ch appellant exited. Once inside the basenment, Silvers saw
“several opened drawers” that contained “individual bags of
marijuana in a plastic bag tied at the top, [and] a | ot of
packaged nmaterial.” He also observed, in different open
drawers, a scale, and a dinner plate with a razor bl ade. He
observed a white residue substance on the scale, which was | ater
identified as cocaine. The dinner plate also had “white residue
on it,” but there was no evidence as to whether the substance
was cocai ne.

VWil e searching the basenment, Silvers observed a m ssing



ceiling tile. Upon seeing this, Silvers testified that he “for
[his safety] and the safety of other officers that were in that
house, . . . [he] immediately went up and | ooked in the ceiling
to make sure there were no suspects hiding in the ceiling, at
which tinme [he] observed a large bag with I|eafy green
substance.” The bag contained marijuana and cocaine. Silvers
further testified that a “burnt homenade cigarette which snelled
of marijuana” was recovered fromthe basenent. After receiving
Joseph Bullock’s consent to search the rest of the house,
Silvers conducted that search and discovered a knife in an
upstairs bedroom

Appel  ant, Benson, and the Bull ocks were charged with drug
of fenses. Benson and appellant were jointly tried. The cases
agai nst the Bull ocks never went to trial. Yolanda Bullock pled
guilty to possession of marijuana and the case agai nst Joseph
Bul | ock was placed on the STET docket. At appellant’s trial,
Joseph Bullock testified that Benson had rented the basenent
fromhimand his wife since 1999, and that appellant lived at
the residence as well.

After the evidence was received, appellant and Benson noved
for judgments of acquittal. The court dism ssed the conspiracy
char ge agai nst both defendants and t he possession with intent to

distribute cocaine charge against appellant. The jury



subsequently returned guilty verdicts against appellant for
possession of marijuana, cocaine, and par aphernalia, and
acquitted him on the charge of possession with intent to
di stribute marijuana.! This appeal followed.
DI SCUSSI ON

Appel l ant presents three reasons why he believes his
conviction should be overturned. First, relying on the Court of
Appeal s’ decision in Taylor, supra, he contends that the
evidence was insufficient to establish that he possessed the
controll ed substances in question. Second, he asserts that the
trial court erred by “refusing to instruct the jury on the | egal
definition of control, an essential elenent of possession.”
Lastly, he argues that the court erred by failing to limt the

jury’s consideration that appellant was involved in a “cutting.”
We shal | address each issue in turn.

l.
Sufficiency OO The Evidence

Appel l ant contends that “no reasonable jury could have
found beyond a reasonabl e doubt that [appellant] ‘possessed’ the
marij uana, cocaine, or drug paraphernalia in question.” He
argues that “at nost” the evidence establishes that he “(1) was

in proximty to illegal drugs and paraphernalia”; (2) “was

1Benson was convicted on all the remmi ning charges agai nst
hi m



present in a room where marijuana had been snoked by soneone at
some unknown time in the past; and (3) that [he] nay have had
know edge of the marijuana and paraphernalia that were found by
the police in open drawers.”

The standard for our review of the sufficiency of the
evidence is “whether after viewing the evidence in the I|ight
nost favorable to the prosecution any rational trier of fact
coul d have found the essential elenments of the crinme beyond a
reasonabl e doubt.” Bl oodsworth v. State, 307 M. 164, 167
(1986). The standard applies to all crimnal cases, including
those resting upon circunmstantial evidence, see Wggins V.
State, 324 Md. 551, 567 (1991), cert. denied, 503 U. S. 1007, 112
S. C. 1765 (1992), because, generally, there is no difference
between guilt based in whole or in part on circunstantial
evi dence and guilt based on direct evidence. See Mangum V.
St at e, 342 M. 392, 398 (1996). “IClonviction upon
circunmstantial evidence alone is not to be sustained unless the
ci rcumst ances are i nconsistent with any reasonabl e hypot hesi s of
i nnocence.” West v. State, 312 M. 197, 211-12 (1988).

Appel | ant was convicted under M. Code (1957, 1996 Repl
Vol .), Art. 27 8§ 287, which prohibits possession of marijuana,
cocai ne, and drug paraphernalia. Possession is defined as “the

exerci se of actual or constructive dom nion or control over a
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thing by one or nore persons.” Art. 27, 8 277(s). |In order to
sustain a conviction for possession, the “evidence nust show
directly or support a rational inference that the accused did in
fact exercise sonme dom nion or control over the prohibited .
drug in the sense contenplated by the statute, i.e., that [the

def endant] exercised sonme restraining or directing influence
over it.” Garrison v. State, 272 M. 123, 142 (1974).2 “The
duration of the possession is not material, neither is it
necessary to prove ownership by title.” Cook v. State, 84 M.
App. 122, 134 (1990), cert. denied, 321 M. 502 (1991).
Know edge, however, is an essential elenment of “possession.”
The Court of Appeals has expl ai ned that

“know edge” is an elenment of [conviction

under section 287]. The accused, in order

to be found guilty, nust know of both the

presence and the general character or

illicit nature of the substance. O course,

such know edge may be proven by

circunstantial evidence and by inferences

drawn therefrom
Dawki ns v. State, 313 MI. 638, 651 (1988).

Appel l ant chiefly relies on the Court of Appeals decision

in Taylor for the proposition that his nmere presence in the

house with contraband is not, in and of itself, sufficient to

2 Garrison “has been overruled in part.” Taylor, 346 M. at
461 n.6. “The portions of Garrison addressing sufficiency of
t he evidence, however, remain valid authority.” Id.
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establi sh possession. See Taylor, 346 Md. at 460. |In Taylor
t he defendant was convicted for possession of marijuana. The
evidence at trial established that the police found Taylor in a
nmotel room with four other individuals. When the police
entered, Taylor was sleeping, or pretending to sleep, on the
floor. The police did not observe anyone using marijuana, but
there were “clouds” of marijuana snoke in the room Upon
guestioning, one of the occupants of the room voluntarily
surrendered marijuana to the police that was contained in two
separate travel bags, neither of which belonged to Taylor.
Based on this evidence, the trial court found Taylor guilty of
possession of marijuana because “the circunstances were
sufficient to draw a reasonable inference that [Taylor] was
participating with others in the nutual enjoynent of the
contraband.” 1d. at 456.

The Court of Appeals disagreed. The Court recognized that
Tayl or “was not in exclusive possession of the prem ses, and

t hat the contraband was secreted in a hidden place not otherw se

known to be within [Taylor’s] control.” On this record, it held
that Taylor’s “mere proximty” to the contraband was
insufficient to establish know edge or possession. [|d. at 460.

In sum the evidence presented in this case
was insufficient to establish that Taylor
was in possession of the marijuana seized



from[the] carrying bags. Taylor’s presence
in a room in which marijuana had been
snoked, and his awareness that marijuana had
been snoked, cannot permt a rational trier
of fact to infer that Taylor exercised a
restraining or directing influence over

marijuana that was concealed in personal

carrying bags of another occupant of the
room

ld. at 463.

We do not consider Taylor controlling in the instant case.
As recogni zed by the Taylor Court, “convictions for possession
cannot stand when the evidence does not establish, nor provides
any reasonable inferences to establish, that the accused
exerci sed dom nion or control over the contraband.” Id. at 461.
In Tayl or, the evidence was insufficient because the drugs were
|l ocated in a closed bag and “his nere proximty to the
contraband found concealed in a travel bag and his presence in
a room containing marijuana snmoke were insufficient to convict
him” Id. at 463. As we shall discuss, infra, in the instant
case, appellant resided at the prem ses where the marijuana and
cocaine were in plain view. An exam nation of the cases relied
on in Taylor supports our view that the Tayl or hol ding was not
intended to enconpass the facts of this case.

I n Tayl or, the Court of Appeals reviewed the cases in which
Maryl and appellate courts have found that the evidence was
insufficient to support a conviction for possession of a
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control | ed dangerous substance. |In each of the cases addressed
by Tayl or, the controlled substance was in a cl osed contai ner or
outside of the plain view of the accused. Garrison, supra, and
State v. Leach, 296 M. 591 (1983), were the two Court of
Appeal s cases relied wupon in Taylor. In Garrison, the
def endant’ s husband had possession of 173 glassine bags of
heroin and was in the process of discarding the heroin in the
toilet. The heroin was not in the plain view of the defendant,
who was found in bed, in a bedroom not adjacent to the toilet
where the drug was discarded. Garrison, 272 M. at 126
In Leach, the defendant, wth his brother, had “joint
dom nion and control . . . over the entire apartnment and over
everyt hing contained anywhere in it.” Leach, 296 M. at 596.
While executing a valid search warrant, the police found
phencyclidine (PCP) in a closed container in a bedroom cl oset.
The Court held that this evidence was insufficient to support
the defendant’s conviction, because “[e]ven though [the
defendant] had ready access to the apartnent, it cannot be
reasonably inferred that he exercised restraining or directing
i nfluence over PCP in a closed container on the bedroom dresser
or over paraphernalia in the bedroom closet.” | d. (enphasis

added)
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Tayl or al so di scussed several decisions of this Court, but
in none of these were the illegal substances out in the open or
in the plain view of the accused. See, e.g., Tucker v. State,
19 Md. App. 39, 45 (1973) (holding evidence insufficient to
est abl i sh def endant had physical or constructive possessi on when
the drugs that were discovered in a hotel room that he shared
with a co-defendant were secreted and out of plain view;
Barksdale v. State, 15 M. App. 469, 475 (1972) (evidence
insufficient to support conviction when defendant was nerely
present in an apartnment in which a woman’s purse and a cigarette
case containing heroin were found); Puckett v. State, 13 M.
App. 584, 587-88 (1971) (holding evidence of marijuana plants on
prem ses defendant owned with his wfe insufficient where
marij uana plants were grown in an “uncul tivated” area and there
was a “total absence of evidence of |[the defendant’s]
invol vement”); Haley v. State, 7 M. App. 18, 33-34 (1969)
(hol di ng evidence insufficient to support conviction when none
of the defendants had any proprietary interest nor previous
association with the prem ses and there was no evidence of how
| ong the defendants had been on the prem ses prior to the
arrival of the police); Wnberly v. State, 7 MI. App. 302, 308
(1969) (holding evidence insufficient for conviction for

possessi on of controlled dangerous substances when the drugs
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were not found on the person of or in the sane room as the
def endant, but were only found on other persons on the
prem ses).

In this case, unlike Taylor and the cases it relied on, both
marij uana and cocaine were in the open and were not conceal ed.?
The marijuana was in an open drawer, as was the dinner plate
with the white powdery residue, and a razor bl ade on top of the
pl at e. A nearby open drawer held scales with the cocaine
resi due. Significantly, Bullock’s testinony established that
appellant resided at the house. Although appellant’s bedroom
was not in the basenent where the drugs were | ocated, there was
free access between the upstairs and the basenent. Mor eover,
the police observed appellant in the basenent of the residence
where the cocaine and marijuana were discovered. Appellant’s
residence in the prem ses and his presence in the roomwhere the
plain view contraband was discovered allows a reasonable
i nference that appell ant was aware of and possessed the il egal
drugs. See Davis v. State, 9 Md. App. 48, 55-56 (1970).

I n Davi s, the defendant was co-| essee and part-time resident

S\We do not rely on the marijuana and cocai ne found stored
above the broken ceiling tile because these were not in plain
vi ew of appellant. Although the cocaine found on the scal es was
only a residue, O ficer Silvers observed it and believed it to
be cocaine. This was sufficient evidence to allow the jury to
infer that appellant also knew it to be cocaine and, given the
ot her circunstances, had constructive joint possession of it.

12



of an apartnment in which hashish was found in plain view. The
def endant was not present when the hashi sh was di scovered by the
police, but walked in shortly after the police arrived. This
Court recognized that his co-occupancy status was not alone
sufficient to support a conviction for possession. It
nonet hel ess considered the plain view presence of the illega
drugs, under the circumstances, sufficient to provide the
necessary evidentiary support:

[ TThe fact that the hashish was |lying in

clear view of anyone having a right of

access to the prem ses tended to establish

that Davis exercised control of it. The

evidence that he entered the prem ses
shortly after the police arrived tended to

establish his identification wth the
mar i huana exposed to plain view within the
apart nment.

Id. at 56.

Li kew se, in Cook v. State, 84 Md. App. 122 (1990), we held
that the evidence was sufficient to support a defendant’s
conviction for possession with intent to distribute. In Cook
the police found the defendants “wthin several feet of a table
| aden with cocai ne and packagi ng paraphernalia.” 1d. at 134.
There was no evidence, however, that the defendants had a
possessory interest in the preni ses. Before this Court, the
def endants argued that the evidence was insufficient to support

their convictions because “neither of them was an occupant of

13



the house and . . . neither had been seen there before the

raid.” ld. at 133.

W held that the evidence was sufficient to establish

possession. In so doing, we quoted fromour decision in Folk v.
State, 11 MJ. App. 508, 518 (1971), which analyzed the cases in

whi ch joint possession was found to exist, and recogni zed:

The common thread running through all of

t hese cases affirm ng joint possession is 1)

proximty between the defendant and the

contraband, 2) the fact that the contraband

was wWithin the view or otherwise within the

know edge of the defendant, 3) ownership or

some possessory right in the prem ses . .

in which the contraband is found, or 4) the

presence of circumstances from which a

reasonabl e i nference coul d be drawn that the

def endant was participating with others in

the nutual use and enjoynent of the

cont r aband.
Cook, 84 Md. App. at 134. In applying these factors, we held
that “three of the above elenents are present . . . . , [and]
[t] herefore, despite the | ack of proof that [the defendants] had
a proprietary or possessory interest in the house, the evidence
was sufficient to permt the jury to conclude that [the
def endant s] exercised joint and constructive possession of the

cocaine.” Id.
at 134- 35.
Li ke Cook, the factorsidentifiedin Folk are present in the

instant case. The evidence supported the inference that

14



appellant |ived at the residence. Marijuana, cocaine, and
paraphernalia were lying in the open. Notably, appellant was
in the area of the house where the drugs were found in plain
vi ew before he surrendered to the police. This evidence, viewed
in a light nost favorable to the State, supports a rational
inference that appellant had know edge and control of the

contraband. Therefore, the evidence supports his convictions.

1.
Jury Instructions

Appel | ant next contends that the trial court erred when it
refused to give a jury instruction he requested concerning
“control.” Specifically, appellant argues that the court’s
“unwi I i ngness to incorporate [the requested instruction] into
t he possession instruction, fatally prejudiced [his] defense.”
We di sagree and expl ain.

At the conclusion of all the evidence and prior to jury
instructions, appellant requested the trial court to nodify the
pattern jury instruction it intended to give concerning the
definition of “possession.” Based on Taylor, appellant’s
counsel requested the court to define possession as “the
exerci se of actual or constructive dom nion or control over a

thing by one or nore persons.” Appellant’s counsel argued to
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the court

st andard

| anguage

“I't] he

And |

that the nodification was necessary because
instruction, for some reason, doesn’'t include the
dom nion.” | don’t know why, but they don’t.

ask the [c]Jourt to insert the | anguage ‘dom nion or control.’”

The court refused to give appellant’s requested i nstructi on,

and gave

the following instruction to the jury based on the

pattern jury instruction:

In order for the State to prove each
Defendant gqguilty of possession as charged
the State nust prove, one, t hat t he
Def endant know ngly possessed t he subst ance.
Know ngly possessed the substance.

Nunmber two, that the Defendant knew t he

general character, or illicit nature, of the
subst ance. That the Defendant knew the
general character or illicit nature of the
subst ance.

And the third and | ast elenent is that
t he substance was what it was all eged to be,
cocai ne or marijuana.

Now, what does possessi on nean?

Possessi on neans having control over
t hat substance, whether it is actual or
i ndirect.

Anot her wor d for i ndirect is
constructi ve.

The Defendant does not have to be the
only person who is in possession of that
particul ar substance. And this nmeans to say
that nmore than one person can be in
possessi on of the same substance at the sane
tine. We often tines call this joint
possessi on.
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A person not in actual control, who
knowi ngly has both the power and the
intention to exercise control over a thing,
ei ther personally or through anot her person,
has what we call indirect possession.

Now, in determ ni ng whet her a Def endant

has i ndirect possessi on, or, agai n,
constructive possession, as | said earlier,
of a substance, consi der all of the
surroundi ng circumstances. Those

circunstances can include, but are not
limted to, say, the distance between that
Def endant and the substance, whether that
Def endant had sonme ownership or possessory
interest in the place where the substance
was found, and any other indications that
the Defendant was participating in other
than nutual use and enjoynent of a
subst ance. [ 4]

Maryl and Rul e 4-325(c) provides that “[t]he court may, and
at the request of any party shall, instruct the jury as to the
applicable law and the extent to which the instructions are
bi ndi ng. . . . The court need not grant a requested
instruction if the matter is fairly covered by instructions
actually given.” The Court of Appeals has instructed
consistently that the requirenents of this Rule “are mandatory

and that under the Rule a trial judge nust give a requested

instruction that correctly states the applicable |aw and that

“Use of the phrase “other than” in the eighth line of this
sentence rather than the phrase “with others,” appears to be an
error either by the judge or in the transcription. Because
appel l ant rai ses no objection on this ground, however, we shall
not consider it.

17



has not been fairly covered in instructions actually given.”

Mack v. State, 300 Md. 583, 592 (1984). Therefore, a requested

instruction nust be given “under the follow ng circunstances:
(1) the requested instruction is a correct statenment of the | aw
(2) the requested instruction is applicable under the facts of
the case; and (3) the content of the requested instruction was
not fairly covered el sewhere in the jury instruction actually

given.” Ware v. State, 348 Ml. 19, 58 (1997).

“[SJo long as the law is fairly covered by the jury

instructions, review ng courts should not disturb them” Farley
v. Allstate, 355 Md. 34, 46 (1999). Nevertheless, “[i]t is

i ncunbent upon the court, . . . when requested in a crimnal
case, to give instructions on every essential question or point

of | aw supported by the evidence.” Geen v. State, 119 M. App.

547, 562 (1998) (citations omtted). We have expl ai ned t hat

[t] he main purpose of a jury instruction is
to aid the jury in clearly understandi ng the
case and considering the testinmony; to
provi de gui dance for t he jury’s
deli berations by directing their attention
to the legal principles that apply to and
govern the facts in the case; and to ensure
that the jury is informed of the |aw so that
it can arrive at a fair and just verdict.

Accur ate jury i nstructions are al so
essential for safeguarding a defendant’s
right to a fair trial. The court’s

instructions should fairly and adequately
protect and accused’s rights by covering the
controlling i ssues of the case. It follows,

18



therefore, that a crimnal defendant is

entitled to have presented to the jury

instructions relating to a theory of defense

for which there is sufficient support in the

evi dence, though the evidence has been

i npeached or is otherwise controverted by

evi dence of the State.
Robertson v. State, 112 M. App. 366, 385 (1996) (citation
om tted).

Appel | ant contends that the instruction given by the trial
court failed to focus on his theory of defense -- that he was
merely present in the house and did not “possess” the
contraband. We disagree and hold that the given instructions
adequately addressed appellant’s theory of the -case. I n
instructing the jury, the <court essentially utilized the
Maryl and Crimnal Pattern Jury Instructions. See MCPJI 4:24.
“[Glenerally, the pattern jury instructions suffice and tria
judges usually may rely on them” Bayne v. State, 98 M. App
149, 160 (1993). O course, situations nay ari se when a pattern
jury instruction is not adequate or conplete. See e.g., G een,
119 Md. App. at 562 (holding that pattern jury instruction was
i nadequate “because it did not enconpass the valid defense
asserted by [the defendant]”). The instant case, however, does
not present such a circunstance.

The trial court’s instruction adequately informed the jury

t hat appellant’s proximty to the contraband in the house was
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not, in and of itself, sufficient to warrant a finding of
possessi on, and enconpassed appel |l ant’ s request that “possession

be defined as ‘the exercise of actual or constructive dom nion

or control over a thing by one or nore persons.’” First, the
court’s instruction properly inforned the jury of the
“know edge” requi r ement of possessi on. Mor eover, t he
instruction explained the differences between “actual”

possessi on and “indirect possession or constructive possession”
and defined these ternms for the jury. Finally, the court |isted
a nunber of factors for the jury to consider in determ ning
whet her appel |l ant possessed the contraband, including whether
appellant had a possessory interest in the residence, the
di stance between appellant and the contraband, and “any other
i ndi cati ons that the Defendant was participating in other than
mut ual use and enjoynment of a substance.” Although the court
did not use the “dom nion” |anguage requested by appellant, it
was not required to do so. | ndeed, the term “dom nion” is
anal ogous to the definition of “control” utilized by the trial
court. See, e.g. Black’s Law Dictionary at 502 (7" ed. 1999)
(defining “dom nion” as “control; possession.”) We concl ude

that the trial court did not err by not giving appellant’s
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requested instruction.?®

1.
Trial Court’s Failure To Gve Limting Instruction

Appellant’s final contention is that the court erred in
failing to instruct the jury to disregard evidence that he had
commtted a “cutting.” During the course of the trial,
references to the alleged cutting were nmade on numerous
occasi ons. According to appellant, “[w]ithout a limting
instruction the jury inproperly could have inferred that
[ appel | ant] was a violent person with a crimnal propensity

[and] could have inferred that [appellant] conmmtted the

cutting in connectionwth a fight over the drugs in the house.”

Appel | ant never requested alimting instruction or objected
to the references to the alleged cutting. As a result,
appellant has failed to preserve his objection to the tria
court’s failure to give a limting instruction for our review.

See Md. Rule 8-131(a) (“Ordinarily, the appellate court will not

5kn his brief, appellant contends that the alleged error
commtted by the trial court was magnified when the prosecutor
“gave two m sl eadi ng exanpl es of possession and control” during
cl osing argunents. Appel | ant never objected to the exanples
gi ven during the prosecutor’s closing. Therefore, he has failed
to preserve his challenge to the all eged inproper statenent for
our review. See Connor v. State, 34 Ml. App. 124, 135 (1976)
(“failure to object [to a prosecutor’s statenents during cl osing
argunments] and to request the Court’s correction is a waiver of
the contention for appellate review’).
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deci de any other issue unless it plainly appears by the record
to have been raised in or decided by the trial court . . . .7).

Appel l ant insists that the trial court’s failure to give a
[imting instruction “warrants plain error review” Plain error
is “error which vitally affects a defendant’s right to a fair
and inpartial trial.” State v. Daughton, 321 M. 206, 211
(1990). We will address an unpreserved issue under the plain
error doctrine only in those instances that are “conpelling
extraordi nary, excepti onal or fundanent al to assure the
defendant a fair trial.” State v. Hutchinson, 287 Ml. 198, 203
(1980). In deciding whether to exercise our discretion under
the plain error doctrine, we may consider the egregi ousness of
the trial court’s alleged error, the inpact upon the defendant,
t he degree of lawerly diligence or dereliction, and whet her the
case could serve as a vehicle toillumnate the |l aw. See Austin
v. State, 90 Md. App. 254, 268-72 (1992).

We decline to exercise our discretion because the instant
case does not present such conpelling or extraordinary
circunmstances that would require invocation of the plain error
doctrine. Furthernore, appellant attenpted to use the all eged
cutting to his own benefit during trial. For exanple, his
counsel argued that the alleged cutting provided a reasonabl e

expl anation for appellant’s failure to exit the house when the
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police arrived. Appellant cannot now, on appeal, contend that
it was error to |limt evidence concerning the cutting when he
attempted to use that same evidence for his own benefit during
trial. See, e.g., State v. Brown, 324 MJ. 532, 547 (1991) (“If
t he post conviction court determ nes that the reason for the
| ack of protest or objection was a matter of trial tactics or
was otherw se a considered decision on the part of defense

counsel, then the defendant is not entitled to relief”).

JUDGMENTS AFFI RMED. COSTS TO BE
PAI D BY APPELLANT.
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