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Appel | ant Ti ara Cardel | Thonpson was convicted by ajury inthe
Circuit Court for Prince George’ s County of second degree nurder and
use of a handgun in the comm ssion of acrinme of violence. Thonpson
appeal s fromhi s convi ctions and presents the fol |l ow ng questi ons for
our review, which we have rephrased slightly:

1. Didthetrial court err indenying appellant’s notion
to suppress?

2. Didthetrial court err ininposingaten-year termof
probation, effective upon conpl eti on of appellant’s
prison sentence?

Facts and Proceedi ngs

On Novenber 11, 1999, Prince George’s County police officers
execut ed a search of Thonpson’ s apartnent | ocated at 4869 St. Bar nabas
Road in Tenple Hills. The police seized thirty-nine cartridges
consistent with bull ets recovered fromthe body of Qifford Bell, who
previ ously had been nurdered. The cartridges found in Thonpson’s
bedroomal so were consistent with cartri dge casi ngs that had been
di scovered near the |ocation of the shooting. Thonmpson was
subsequently charged wi th the nurder of Bell and of use of a handgun in
t he comm ssion of a crime of violence. Appellant noved to suppress
t he physi cal evidence foundin his apartnent on the basis that the
State had failed to prove that the search of his apartnment was
conduct ed pursuant toavalidwarrant. Aninitial hearingregarding
appellant’ s noti on to suppress was hel d on June 21, 2000. The State

was unabl e to produce the signed warrant upon which the search of



appel | ant’ s apart nent was based. Therefore, the State calledtothe
stand Detective WIlIliamWI son, who was the police of fi cer who cl ai ned
t o have obtai ned the warrant fromthe i ssuing judge. Prior tothe
testinony by Detective Wl son, thetrial judge spoke for purposes of
the record regardi ng what would be State’s Exhibit 1:
MadamCl erk, | have —so therecordis clear, | have
opened t he envel ope containing a —that has wittenonit

t he words, “Search warrant, Judge Robert J. Wods, Detective
W Wl son, ID Nunber 1634.~

* * * * %

I nthe envel ope t hat | opened in open court pursuant to
t he standard procedure i s a docunent that has one, two,
three, four, five pages. The first page has a title
appl ication.

It says, “Inthe Circuit Court for Prince George’s
County, inthe District Court of Maryl and, D strict Five,
Application for Search Warrant.” It says, “The affi ant

her eby makes applicationto,” andthere’s aline drawn to be
filled in but it is not filled in.

Page two i s —has no mar ki ngs ot her t han what’ s t yped
on there. Page three has no mar ki ngs ot her t han what’ s on
there. Pagethreeisentitledat the beginningfirst page
or the only page, first and only page of sonmething calleda
search warrant, unsi gned and undat ed, except it has the
mont h of Novenber typed in.

* * * * %

The fourth page is the —the third page is the
application, but it appears after the search warrant itself,
whi ch i s unexecuted, at | east on this copy. Okay? The
fifth pageis areturnthat’s blank and has not beenfilled
in or signed by anybody.

State’s Exhibit 1then was i ntroduced. Appellant subsequently
obj ected t o any proposed testi nony by Detective W1 son, argui ng t hat
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the of ficer’s testinony viol ated appell ant' s constitutional rights.
Appel I ant contended that the State had fail ed to produce t he warrant
and therefore the authenticity of the warrant had not been est abl i shed.
The trial judge overrul ed appel | ant’ s obj ecti on, but stated: *“You can
have a conti nui ng objectionto histestinonyinits entirety onthe
grounds that it’'s unconstitutionally received and that it’'s

irrelevant.” Subsequently, appell ant was al so granted “a conti nui ng
obj ectionto all physical evidence that was taken as aresult of the
search in this chase [sic] on the grounds as previously stated.”

The follow ng testinony was given by Detective WIliam W I son:

Q Do you recall what date that you applied for that

war r ant ?

A | believe it was Novenber 10th or the 11th. |’ mnot
exactly sure which date it was.

THE COURT: Of what year, sir?

A: O 99, I'msorry.

* * * * *

Q VWhat j udge do you recal |l appearinginfront of to have
the warrant - - the search warrant when you made
application?

A: | believe it was Judge Wods.

* * * * *

Q After yousignedit and sworetoit inthe presence of
Judge Whods, what, if anything, didyou observe Judge
Wbods do to the warrant?

A: He signed it.



Appel | ant’ s counsel subsequent!|y cross-exam ned Det ecti ve W1 son.
The Det ective recal | ed goi ng t o Judge Wods’ s hone one eveni ng i n order
to have the search warrant signed. This dialogue foll owed:

Q And who el se was wi t h you when you went to his hone in
t he eveni ng?

| don't recall if anyone else was with ne.
And approxi mtely what tinme was it in the evening?
A: It was dark outside. | don’t recall exactly what tine

it was, but I knowit wasn’t past m dni ght, but it was
definitely later in the evening after dinner.

* * % % *

VWhere does he |ive?

A: | believeit’sinBow e or Upper Marl boro. | believe
his house, if | recall it correctly, sits —I don’t
recall the street name, but | renmenber pretty

di stinctly that there are bi g power |ines that you can
see fromhis home at the end of his street.

Shortly thereafter, appell ant’s counsel asked Detective WI son
about the execution of the search warrant at appellant’s apartnent:

A: It was | ater inthe evening. | believeit was onthe
11t h about 10 or 11 o’clock at night.

* * * * *

Q And how nmuch —and it was on Novenber the 11th that you
presented the search warrant to Judge Wods?

A: | don’t recall if it was the 10th or the 11th. |
believe it was one of those days, yeah.

Q Okay. The [murder] inthis caseis allegedto have
happened on Novenber 10t h at approxi mately 3:55; is
that correct?



Yes.

Q OCkay. And didyou go to Judge Wods’ s hone on t he day
of the incident?

| don't believe so, no.

Q Did you —do yourecall if it was the fol |l owi ng day or
after that?

A Well, if thisoccurredonthe 10ththen | don’t believe
that [it was] the day that this happened, because we
did interviews and were there late. Then it was
probably nore likely the 11th that it was signed.
Detective WI son’ s testinony establishedthat he did not make any
copi es of the signed warrant, and that he al so di d not know of anyone
el se who had nade copies. The testinony also provided the foll ow ng:
Q Do you have any notes fromthat tinme period which
verify that you | eft —that Judge Whods si gned t he
search warrant?
A: No, | don’t.

* * * * %

Q Di d you keep records of Judge Wods bei ng t he j udge who
signed the search warrant?

No, | did not.

Q Do you have any recor ds whi ch i ndi cat e when and wher e
you t ook t he si gned search warrant after the search was
execut ed?

A: No. No, | don’'t.

Em |y Mari e Joi ner, appellant’s nother, alsotestifiedat the

initial suppression hearing. The police officers who executed the

war rant at appel | ant’ s apartnent had presented her with the warrant and



rel ated docunents. She testifiedthat she was shown three or four
pages, but none of the docunents was si gned. She then saidthat the
police had retrieved all but one of the docunents fromher shortly
t hereafter.!?

The trial court subsequently granted Thonpson’s notion to suppress
because the State had failed to prove by a preponderance of the
evi dence t hat the search of appel |l ant’ s apartnent had been conduct ed
pursuant toavalidwarrant. Thetrial judge stated, however, that he
woul d consi der a notion for reconsiderationof thisrulingif the State
brought forth new evi dence.

Trial began on June 26, 2000. After the jury had been sworn, the
trial judge heard notions argunents outsi de of the presence of the
jury. The State requested that the notion to suppress hearing be
reopened, announcing that it had additi onal witnessestocall tothe
st and: Judge Robert J. Wbods, who was t he appl i cabl e energency duty
j udge i n Novenber of 1999; Carol Ann Her bert, who was Judge Wods’ s
secretary; and Robert McDani el, an evi dence technician.? After the
Stat e made a proffer as to what i nformati on woul d be adduced by t hese

wi tnesses, the trial court reopened the hearing.

11t was not established at the suppression hearing exactly which
of the docunents had been left with her.

W will discuss testinony by Judge Whods and Carol Ann Herbert;
testi nony by Robert MDaniel, however, is not relevant to our
di scussi on here.



Judge Whods testified by phone fromhis chanbers. He exani ned a
copy of the search warrant that was containedin State’s Exhibit 1,
whi ch had been presented to himearlier. This colloquy foll owed:
Q Do you have any specific recollection of signingthat
warrant back in November of 1999 when you were
energency duty judge?
A Those type [sic] of warrants are not unusual, but |

have no specific recollection of signing that
particul ar warrant.

Q If the warrant that you have reviewed had been
presented to you, what, if anythi ng, woul d you have
done?

A | f that particul ar warrant had been presented to ne as

the duty judge, | would have signed it.

Q After signingthat warrant at hone one eveni ng, what
woul d have been your procedure? What woul d you have
done foll owi ng that?

A: | woul d probably have takenit intothe of fi ce the next
day. If it was Friday | would have takenit intothe
of fi ce on Monday, and givenit to ny secretary, Carol
Ann.

Q | f you had not signed that warrant when you were
presentedit by the police officer, would you still
have brought a copy in to your secretary?

A: | probably woul d have, but | woul d have tol d her t hat
it was presented, but not signed. | don’t recall
specifically not signing any warrants. | woul d have

signed the warrant on its face as given.
Inan attenpt to corroborate testinony by Detective Wl son at the
initial suppression hearing regarding power |ines near Judge Wods’ s
honme, the follow ng was adduced:
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Q Are you aware of any big power |ines near your hone?
A Near my honme?
Q Yes.
A No. There are power |ines, you know, crossing the
hi ghway of 202, and all of that, but not ri ght around
t he house, no, that | know of.
* * * * *
A: . . . That would [be] a mle or so away, at | ease
[sic].
* * * * *
A: . . . The best | canrecollect, there are none ri ght

around here. There are power |ines that cross 202, but
| can’t renenber exactly where.

Carol Ann Herbert was then called as aw tness by the State. She
was shown State’s Exhibit 2, which was a brown envel ope on whi ch t here
was witing. Shetestifiedthat onthe envel ope was witten, in her
handwiting: “Search warrant, Robert J. Whods, Detective Robert J.
W | son, nunber 1634.” This dial ogue subsequently ensued:

Q Under what circunstances woul d you have put that
handwiting on the outside of State’s Exhibit No. 2?

A Nor mal procedures in our chanmbers i s when t he judge
reviews a search warrant, and heissuesit, | put itin
a brown envel ope, | label it “Search Warrant,” and t he

officer’s nane, and | take it to the Clerk.

Q Do you knowwhat the O erk doeswithit oncethey [sic]
receive it?

A The Clerk, they takeit, andthey put it inal ocked
dr awer .



Q Now, there are sone contents inside State’s Exhi bit No.

2.
A: Ckay.
Q Woul d you be famliar with those? Wuld you have

| ooked at the warrant?
A: Not necessarily.

* * * * *

The trial judge pointed out that whether a warrant had been

properly i ssued coul d be proved by extrinsic evidence w thout the

producti on of the warrant itself, and hethenturned his attentionto

Md. Rul e 5-1008, which provides:

(a)

(b)

The trial judge concl uded t hat, pursuant to Ml. Rul e 5-1008, it
was for the jury to determ ne whet her the warrant had actual |y been

signed by a judge. 1In relevant part, the trial judge stated:

Ceneral ly. Except as otherw se provided in section (b)
of this Rule, when the adm ssibility of evidence ot her
than the origi nal of contents of witings, recordings,
or photographs under these rul es depends upon the
fulfillment of a condition of fact, the question
whet her the condition has beenfulfilledis for the
court to determ ne in accordance with the provisions of
Rul e 5-104(a).

Exceptions. The foll owi ngissues, if raised, are for
thetrier of fact to determ ne as in the case of ot her
i ssues of facts: (1) whether the asserted witing,
recordi ng, or photograph ever existed, (2) whet her
anot her witing, recordi ng, or photograph produced at
trial is the original, or (3) whether evidence of
contents other than the original correctly reflects the
contents.



I nt erestingly enough, we get to 1008, and subpar agr aph
(a), except as otherw se providedinsection(b) of this
rul e, when the adm ssibility of evidence other than the
original of contents of witings, and that i s what we are
t al ki ng about, we are tal ki ng about ot her than the ori gi nal
of contents of witings, whichis what we are tal ki ng about
bei ng t he signature, we are not tal ki ng about recordi ngs or
phot ogr aphs, under t hese rul es depends upon the ful fill nent
of the condition of fact, whether the conditi on has been
fulfilledis for thecourt —that isthis judgeinthis case
—t o det ermi ne whet her under conditions of 5-104(a), which
we al ready tal ked about, and that 5-104(a) is for the
guestions of adm ssibility in general.

Now, the next sectionis the one that the court has
recently directed its attention to, and it says, “The
follow ngissues, if raised, arefor thetrier of fact -2 in
this case that would bethe jury —to determne asinthe
case of other issues of fact, and they are, one, if the
asserted writing, recording or photograph ever existed.”

That i s what we are tal ki ng about. W don’t know where
theoriginal is. The questionis, | believethisis acopy
of the search warrant, and | so hold, inlight of alack of
a better way to characterizeit, inexercisingnyfunction
under 5-1008.

| amreading from5-1008, “The foll owi ng i ssues, if

rai sed, are to be determ ned whether the witing, recording

or phot ograph ever existed.”

The i ssue i s whether the original, signed by Judge

Wbods, or any other judge, and | need not make that

determ nati on, ever existed.

The trial judge went onto deny appellant’s notion to suppress,
stating that “the basis for that is Maryland Rul e 5-1008.” After
comment i ng on the testinony and exhi bits presented at the hearing, the
trial judge concluded by stating:

Whet her any of this will conme into evidence will be
determned at thetrial, and that is, while you haven’t

convinced ne that the —the i ssue i s whet her or not the
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writing, again, signed by ajudge, and | amreadi ng fromt he
rul e, whether the asserted witing, asearch warrant signed
by a judge, ever existed, signed by ajudge. This is the
gquestion, didit ever exist or not, andif it did, was it
served, and it was served, thereturnw |l be subm tted,
under rule 5-1008 (b), tothe jury with the appropriate
instruction, if requested, for their determ nation.

That is the ruling.
Al t hough the trial judge had made his ruling, the next day there
was further discussion on the matter. The trial judge once again
consi dered the issue, and explained the basis for his finding:

We knowit existedinblank form That has comeinto
evi dence. The questionis whether it existedin an executed
form and whether it was —after it was executed, was it
t hen served, and was there a return al so executed?

* * % % *

| amnot | eaving the i ssue of whether or not the search was
constitutional to the jury. | amleaving the issue of
whet her or not t he docunent signed, three docunents, the
af fidavit, insupport of the application, the search warrant
itself, and the return ever existed, inthelanguage of the
rule, and sol amtreating—we will call thisanmotionto
reconsider the ruling, and if you wanted to be heard
further, and I wll |et you.

* * * *x %

| have not deci ded that there was an executed warrant. |
said this to parties in chanmbers. . . . | have said to
counsel, youneedto provide newithinstructions. . . but
the i ssuel amgoi ng to have the jury determ ne under Rul e
5-1008 i s the factual question of whether the asserting

writing, i.e., underline, the executed search warrant and
affidavit i nsupport of the application andthe return ever
exi st ed.
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And ny readi ng of therules together isthat that is a
question which 5-1008 says [is] for thetrier of fact, and
that is . . . the jury.

Thi s appeal foll owed.

Di scussi on

. Validity of Search Warrant
Signature by Issuing Judge

Thonpson asserts that “there was no fi nding by the judge t hat
t her e had been a properly signed and executed warrant.” He therefore
contends that the items recovered pursuant to the search of his
apartnent were “adm ttedinerror.” Qur reviewof therecordindicates
that the trial judge essentially intended toleavetothejury the
prelimnary determ nationastothe validity of the search warrant.
The jury never specifically consideredthisissue, however, as nojury
instruction was presented on this matter.?3

Thonpson and the State agree that the trial judge erred by

deferringtothe jury the determi nation of the validity of the search

During trial, the trial judge had presented appellant’s counsel
with an opportunity to pose a jury instruction on the validity of the
search warrant. Appellant’s counsel, however, for tactical reasons
which are reflected in the record, chose not to have the jury
instructed on this issue. The warrant and its related docunents were
never published to the jury, although they were made a part of the
record for purposes of review. The decision by appellant’s counsel
is irrelevant in our analysis, as our focus is on whether events ever
shoul d have reached that point and whether the trial judge erred by
not hinmself determ ning during the suppression hearing whether the
search warrant was valid.
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warrant.4 We note the State’ s concessionthat “the del egati on of the
issuetothejury regarding the validity of the search warrant was

error.” The parties depart fromtheir agreenent, however, in positing
arenedy. Thonpsoninsiststhat thefailurebythetrial judgetorule
onthevalidity of the searchwarrant i s cause for areversal of his
convi ctions and a grant of anewtrial. Onthe other hand, the State
argues that the correct remedy woul d be alimtedremand wher eby we
woul d instruct thetrial court “to determ ne whether in fact the search
warrant was properly issued.” As we w || explain herein, wethinkthat
t he suggesti on posed by the State represents the appropriate sol ution.

“It isfirmy established that the adm ssibility of evidence
cl ai med t o have been obt ai ned by an unr easonabl e search and sei zure

warrant clainedto beinvalidis amtter exclusively for thetrial

court.” Hepplev. State, 31 Ml. App. 525, 554, 358 A. 2d 283 (1976)
(citationsomtted). InCdevelandv. State, 8 Md. App. 204, 207, 259
A . 2d 73 (1969) (citationonmtted), we notedthat “[t]he basicruleis
t hat the adm ssion or exclusion of evidence is within the sound
di scretion of the trial court.” W also said in Cleveland:

We see nothing inthe Rul e fromwhi ch we coul d concl ude t hat

after the court has found that the evidence seized was

adm ssible, the jury has the ultimte determ nati on of

whet her or not the search or sei zure was reasonabl e. Thus
if the property was obtai ned under a search and sei zure

“The State, we think quite appropriately, does not contend that
there existed an exception to the warrant requirenment in this case.
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warrant, the affidavit on which the warrant i s based does
not gotothejury; if the property was obt ai ned by a search
or seizureincident toan arrest, evidence as to probabl e
cause for the issuance of an arrest warrant or for a
warrantl ess arrest does not gotothejury; if the property
was obt ai ned wi t hout a search warrant or an arrest, evi dence
as to t he reasonabl eness of the search and sei zur e does not
go to the jury.
ld. at 208-009.
| n Wnebrenner v. State, 6 Ml. App. 440, 444, 251 A 2d 610 (1969),
we cited MI. Rul e 729, seeinfra, and stated that “if [a] case is being

tried beforeajury, the hearing onthe notionto suppress or excl ude
t he evi dence or onthe objectiontothe evidence shall be out of the
presence of the jury.”

We recogni ze t hat the rational e for our hol di ngs i nW nebr enner
and Cl evel and wer e based partially on Ml. Rul e 729, whi ch has since

been resci nded.® Neverthel ess, we pointed out i nCl evel and t hat our

The Court of Appeals adopted Md. Rule 729 in June of 1967 to
clarify the procedure to be followed in cases in which the legality
of a search and seizure is questioned. That rule, in relevant part,
provi ded:

a. Scope.

This Rule shall be applicable whenever property is
claimed in a court to have been obtained by an unl awf ul
search or seizure even though the offense charged or
threatened to be charged nmay not be within the exclusive
jurisdiction of a court or even though the search warrant,
pursuant to which the property was seized, may not have
been issued by a court.

(continued...)
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conclusion in that case was based on the principlethat “Rule 729
recogni zed and adhered to the basic rule of lawthat the admssibility

of evidence was amatter of thetrial court's sound discretion.” 1d.
at 208. We ultimately concluded on this issue in Clevel and:

We hold that the adm ssibility of evidence obt ai ned by
any search or seizure clained to beinvalidis a matter
exclusively for thetrial court. If the evidence is found by
thetrial court to have been unl awful |y obtained, it shall
be excluded. Inajurytrial, if the evidenceis found by

5(...continued)
d. Hearing.

1. Before Trial.

VWhen a motion is filed pursuant to subsection 1 of
Section b of this Rule, at least five (5) days prior to
the trial date, or if a petition is transferred pursuant
to subsection 3 of section b of this Rule, the trial shal
not commence until the notion or petition has been
determ ned by the court.

2. O her Cases.

In all other cases the court shall have discretion to
determine the notion as a prelimnary matter or during
trial. If the case is being tried before a jury the
hearing on the notion, or on an objection to the
i ntroduction of evidence alleged to have been obtai ned by
an unl awful search or seizure, shall be out of the
presence of the jury.

| d. (enphasis added).

On January 31, 1977, the Court of Appeals ordered Mil. Rule 729
resci nded, effective July 1, 1977.
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thetrial court to have beenlawfully obtained, it shall be
submtted to the jury and no evi dence pertaining to the
legality of the seizure shall be presentedto the jury. The
jury considers the evidence so adm tted, al ong wi th ot her
evi dence before them inarrivingat their verdict. Thus
the trial court here, having found the arrest of the
appellant to belegal, didnot err inrefusingtoinstruct
the jury as requested with regard tothe validity of the
appel lant' s arrest and the adnmi ssibility of the evidence
sei zed incident thereto.
ld. at 213.

Rul e 729 di d not create the basic principleof lawon whichit was
based; rather, Rul e 729 was adopt ed i n accordance with t he basic | aw
t hat had al ready been est abli shed. As such, Rule 729 nerely codified
what the | awwas before its enactnent, and what still remains the |l aw
regardl ess of its rescission. To confirmthis point, welook toFarrow
v. State, 233 Md. 526, 197 A 2d 434 (1964), a case decided by the
Court of Appeal s prior tothe adoption of Rule 729. |In Farrow, the

Court said:

[ T] he determ nation of the adm ssibility of evidence which

i s dependent upon t he | awf ul ness of an arrest shoul d be nade

by thetrial judge as aprelimnary matter quite apart, of

course, fromthe question of the guilt or i nnocence of the

accused; andif the caseis beingtriedbeforeajury, such

a matter should be heard out of the presence of the jury.
ld. at 533.

The present case i nvol ves the | awf ul ness of a search and sei zure
of physical evidence, while Farrowinvolved the | awful ness of an

arrest; nonethel ess, the above-quoted | anguage by the Court is
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instructiveas it speakstotheroleof thetrial judge, rather than
that of the jury, in determ ning such prelimnary matters.

Per haps nost dispositive onthis issueis our decision inRobinson
v. State, 4 Md. App. 515, 243 A. 2d 879 (1968). We deci ded Robi nson
after Rul e 729 had been pronul gat ed; however, the appellant’s trial had
taken pl ace prior tothe adopti on of the Rule. W di scussed Rul e 729,

and then we said:

The rul e was not effective at thetine of the appellant’s
trial, but the substance of it was the preferred procedure
prior toits adoption. It was established beforetherule
was adopted that the determ nation of the adm ssibility of
evi dence whi ch i s dependent upon t he | awf ul ness of an arrest
shoul d be nade by the trial judge as a prelimnary matter
quite apart fromthe questi on of the guilt or i nnocence of
the accused. “If the caseis beingtried before ajury,
such a matter shoul d be heard out of the presence of the
jury.” Farrowv. State, 233 M. 526, 533. Nor was it
essential prior tothe effective date of therule, that a
notionto suppress the evidence be nade prior totrial. A
notion to suppress the evidence and objection to its
introduction at trial preserved a defendant’s basic
constitutional right. Shrout v. State, 238 Md. 170, 174[,
208 A . 2d 585 (1965)]. In the instant case we think the
trial court erred in not determning the matter of the
adm ssibility of the chall enged evi dence out of the presence
of the jury.

ld. at 521-22 (enphasi s added).

| n accordance wit h our di scussi on thus far, we point out that we
do not share in the trial judge’' s opinion that Md. Rule 5-1008 is
necessarily dispositiveinthis case. Thus, we enphasi ze t hat we reach
our decisiononthis issue wthout application of Ml. Rul e 5-1008.

Nevert hel ess, evenif it were found to be applicable, we think that the
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trial judge msinterpretedits applicationasit pertainedtothe facts
of this case. Theissue beforethetrial judgeinthe present case was
nore akinto acondition of fact to be deci ded by the judge rat her t han
adetermnationfor thejury as to whet her a docunent actual | y exi st ed.
Vet her there exi sted a docunent purportingto bethe warrant was not
i nquestion; rather, theissue pertainedtothe conditions of fact as
to whether the warrant was signed and dat ed.

I n support of this assessnent, we point to several instances
whereby it isindicatedthat the existence of the docunent had i n fact
been determ ned. Wiile articulatinghis findingduringthe hearing on
t he reconsiderationof hisinitial granting of Thonpson’s notionto
suppress, thetrial judge said: “I findthat the State has proven by
a preponder ance of the evidence, and | frankly wasn’t intoo nuch doubt
before that this docunent is asearchwarrant.” The trial judge then
went ontoremark that “theissueis whether it was executed or not.”
W observe that such | anguage i s cl early i nconsistent with any question
as t o whet her t he docunment actual | y exi sted. Whet her a docunent was
si gned only can becone an i ssue once it has been established that a
document actual |y exi sts. As we have al ready nenti oned, a di scussi on
ensued duringtrial regarding the searchwarrant, at whichtinethe
trial judge nade no newdet erm nations, but rather el ucidated his prior
ruling regarding the search warrant as it pertainedtothe suppression

of evidence. At that time, thetrial judge stated: “W knowit existed
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inblank form That has conme i nto evidence. The questionis whether
it existedinanexecutedform. . . .” Thelanguage used by thetrial
judge on this matter indicates to us that it was not the actual
exi stence of the warrant that was i n questi on, but whet her that warrant
had been si gned. W woul d consi der such a questionto be acondition
of fact that woul d have been appropriately determ ned by the tri al
judge during a suppression hearing

I n Duggins v. State, 7 Ml. App. 486, 256 A. 2d 354 (1969), the
appel  ant chall enged the l egality of the arrest warrant on which hi s
arrest was based and denmanded its production so that the court, in
assessingthe constitutional validity of the arrest, coul d pass onthe
legality of thewarrant. The State declinedto produce the warrant,
taki ng the positionthat the testi nony of the federal agents that they
had a validwarrant intheir possessionat thetinme of the arrest was
sufficient evidence of itself to denonstrate the validity of the
arrest. I1d. at 487-88. The trial court agreed with the State’s
position, and the jury subsequently convicted the appellant.
Chal | engi ng t he exi stence of the warrant, the appel | ant cont ended “t hat
if the warrant existed at all, it quite possibly was not properly
conpl eted and was therefore l egal |y defective.” 1d. at 490. Reversing
and remandi ng, we wrote:

Under these circunstances, we think it evident that the

St at e cannot overcone t he chal | enge by produci ng only the
testi mony of those who procured the warrant to the effect
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that it did exist and that it was a | awful warrant. Of

course, whet her the warrant was | awful or not is a matter of

| aw for the determ nation of thetrial judge, afunction

whi ch he mani festly cannot performunl ess he reviews t he

warrant in light of the objections made toit or, if the

warrant i s shown to be unavail abl e for proper reasons, by
consi dering secondary evidence of its existence and
contents. Asthetrial judge foll owed neither course, we

hold that he erred in finding appellant’s arrest to be

[ awf ul .
| d. (enphasis added).

Qur deci sion i nDuggi ns was nade on t he basi s of t he best evi dence
rule, as we found that the original warrant itself was the best
evi dence of the true contents of the warrant. Although we are not
directlyinterestedinthe best evidenceruleinthe present case, we
neverthel ess think that the | anguage we quoted from Duggins is
instructive in this case.

Havi ng j ust raisedtheissue, albeit in passing, we cannot resi st
our tenptationto address briefly the best evidencerule as it pertains
to the instant case. Although not raised by either party to this
appeal , and t hus not a consi derationin our decision, for the sake of
conpl et eness we el uci date why t he so-cal | ed “Best Evi dence Rul e,” which
is nore appropriately referredtoas the “Origi nal Docunent Rule,”
Thonmpson v. State, 62 Md. App. 190, 208, 488 A.2d 995 (1985), is
i napplicabl e here.

We have said that the Rul e applies as follows: “[1]n provingthe

terns of awiting, wheretheterns are material, theoriginal witing
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nmust be produced unless it is shown to be unavail abl e for sone reason
ot her than the serious fault of the proponent.” State v. Brown, 129
Md. App. 517, 522, 743 A. 2d 262 (1999). W have saidthat, inregard
tothe Rule, “[a]ll that isrequired. . . is that the best obtainabl e
evi dence be produced.” Thonpson, 62 Ml. App. at 212. On this point,
we note that it was verified during the suppression hearinginthe
i nstant case that the ori gi nal warrant was unavail able. 1t was not
established that this was aresult of the serious fault of the State.
“Under t he circunstances, secondary evi dence i s al ways to be preferred
over no evidence at all.” I1d. at 213.

Additionally, inBrown, we saidthat “the rul e does not applyto
excl ude evi dence offered t o showt he exi stence, execution, or delivery
of awriting, recording, or photograph.” Brown, 129 Md. App. at 522-23
(citationonmtted). Here, it is not the contents of the warrant that
are being contested, as appel |l ant cl ai ms no i naccuracies wi thinthe
witingitself. Rather, he challengesthevalidity of its execution.
On this point, we said the followi ng in Brown:

During the suppression hearing, defense counsel
suggested to the court that she was attacking the
authenticity of the warrant as well as its exi stence when
she suggested that the warrant had “not [ been] properly
conpleted.” The issue sought to be raised by defense
counsel by her protestations was not one concerning the
contents or terns of the warrant but rather one of whet her
it was properly issued. That, to be sure, is atotally
different type of evidentiary problem That is an
aut henti cati on problem and not a “Best Evidence Rule”
probl em and di spensing with authentication does not
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necessarily di spense with production, just as di spensi ng
wi t h production does not di spense with aut henti cation. See
4 J. Wgnore, Evidence (Chadbournrev. 1972) 88 1187-88 p.
430. The aut hentication of a search warrant, that is, the
proof of its validissuance, may be proved by evi dence ot her
t han the producti on of the docunent itself, such as the
profferedtestinony of the police officer who served the
war rant . [® This type of probl emhas nothingtodowththe
“Best Evidence Rule,” which is concerned only with the
content or terns of thewiting, not wththevalidity of
its issuance. See Thonmpson, 62 M. App. at 210 n. 2.
Brown, 129 wd. App. at 528.

Anot her case hel pful tousis Canpofredav. State, 15 Ml. App.
693, 292 A 2d 703 (1972), which | ooked to our deci sion inDuggi ns, but
di d not deal directly with the best evidence rule.’ Evidence sei zed
pursuant to a search warrant | ed to appel | ant’ s convi cti ons of vari ous
narcotic violations involving possession and distribution. The
affidavit for the search warrant was unsi gned and not notari zed, and
the warrant itself was unsigned as well. Id. at 698-99. Appell ant
chall enged the validity of the search warrant, and we ultinmately

reversed the convictions by the trial court. Refl ecti ng upon

That is not to say that the proffered testinony by a police
of ficer who served the warrant, w thout nore, suffices to prove that
the warrant in question was signed by a judge. The testinony by a
police officer in such circunstances is nore appropriately
cat egorized as one of the things that generally must be established
in order to prove the valid issuance of a warrant in such a case.
(See infra for further discussion.)

‘W& note that Canpofreda was a non-jury trial; nevertheless, it
provi des gui dance for the present case.
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circunmstances simlar to those with which we are presented inthe
i nstant case, we wote:

We fail to perceive howthe trial judge coul d pass upon
the validity of the search when neither the warrant nor a
conpl et ed copy was of fered i nto evidence. The “copy” whi ch
t he court read appears to us to be no nore t han a bl ank copy
whi ch may have been conpleted by [the all eged issuing
judge]. It may be that [the all eged i ssui ng judge] nade
del etions, alterations, nodifications or interlineations on
the original warrant, which deletions, alterations,
nodi fications or interlineations could have materially
affected the resultant warrant. It alsois possible, as
counsel for the appel |l ant suggests, that the date of the
warrant was di fferent than that stated by the trooper.

Here, the paper witing offered as the “warrant” was
defective and as a result has produced conf usi on, waste and
injustice. Thereis nothingintherecord before us, other
t han t he trooper’s testinony, that the warrant was actual |y
i ssued, and the trooper’s testinmony is not sufficient to
el evate an unsworn, unsigned copy to the status of an
original warrant.

ld. at 699-700 (footnote omtted).
We concl uded in Canpofreda:

It was i npossi bl e for thetrial judge to have determ ned as
a matter of lawthat the search warrant involved in the
i nstant case was | egally proper when he did not see the
war r ant . It is true that the trial judge had the
opportunity torevi ewwhat was purportedto be a “copy” of
t he ori gi nal, and per haps under proper circunstances that
“copy” coul d, by sufficient other secondary evi dence, be
hel d t o be a proper substitute for the original. . . . In
the posture inwhichthis record reaches us, however, it is
apparent that the appellant’s rights have been vi ol at ed by
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the failure of the State to produce the origi nal warrant for
the trial court’s review. . . .8

ld. (citation omtted).

Wefindonthisissuethat it was the task of thetrial judgeto
det erm ne whet her the warrant was signed by an i ssuing judge. It
certainly can be correctly asserted that the basic concept as to
whet her the warrant was signed is a factual determ nation.
Nonet hel ess, this differs fromthe typical factual determ nation that
generally goestothejury. W have before us a notionto suppress
evi dence clainmed to have been unlawful ly obtained. Thus, we are
presented with questions astothe adm ssibility of evidence and t he
validity of a search warrant pursuant to whi ch such evi dence was based.
Such matters are prelimnary findings to be nade by the trial judge,
regardl ess of whether it be at trial or prior totrial, and regardl ess
of whether it be a jury trial.

Insum thefailure by thetrial judge to determ ne whet her the
war rant was val i dly signed by an i ssuingjudge constituted error. W

t hi nk t hat t he proper course of actionistoremand for thetrial judge

SWe went on to say: “and the violation has been conpounded by
the trial judge's error in accepting the ‘copy’ in lieu of the
original, absent sufficient explanation that the original was | ost or
destroyed.” We note that that situation is not present here, as it
was established that the original could not be found. Thus, we do
not now concern ourselves with this part of our rationale in
Canpofreda; we are only concerned with the initial possible violation

whereby the State has not produced the original warrant.
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to nmake t he determ nati on as t o whet her the warrant was i ssued by a
j udge.?®

Certainly, it isnosinpletask with whichthetrial judgeis
presented. It is well-establishedthat the burdenisonthe Stateto
denonstrate that t he search of appel | ant’ s apart nent was pursuant to a
validwarrant. Inorder for the warrant to have beenvalid, it nust
have been, anong ot her t hi ngs, signed by anissuing judge. Innearly
every case i nvolving a searchwarrant, thisfindingis essentially a
formality and is al nost never a critical factor. Generally, the
signature by the i ssuing judgeis present, and not hing further need be
proved on this point.

I nthis case, however, the State was unabl e t o produce an ori gi nal
or copy of the warrant that was si gned by an i ssui ng judge. All was
not | ost at this point, though, as the trial judge found, and we agr ee,
t hat t he signature coul d be proved by extrinsic evidence. The State
attenmpted to acconplish this end through the testinony of several
peopl e: the police officer who cl ai ns t o have obt ai ned t he i ssuance of
the warrant, the judge that was al |l eged t o have i ssued t he warrant, and

that judge's secretary.

SPursuant to our discussion in the next section of this opinion,
entitled “Date of |ssuance,” our remand not only pertains to whether

t he warrant was signed by an issuing judge, but, additionally, as to
whet her a date for the issuance of the warrant i s ascertai nabl e.
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We have conducted a t horough reviewof theentirerecordinthis
case; unfortunately, we can only conclude fromthe record t hat the
of ficer’s testinony was quite shaky. That certainly is not to say that
we di sbelieve his testinony. Infact, our belief astohiscredibility
isirrelevant. It is well-settled that it is not our function to
assess the credibility of witnesses. Such determ nations during a
suppressi on hearing are qui te obviously to be made by the trial judge.
We say t hat t he testinony was shaky not because it appears i ncredi bl e,
but rather because it does not seemthat the officer conmanded a
form dabl e recol | ection of many critical specific facts pertainingto
t he ci rcunstances i n question. The testinony by Detective WI son does
not seemt o have concl usi vel y est abl i shed whet her Judge Whods si gned
the warrant. Gobviously, we are deeply troubl ed by t he handl i ng of the
warrant inthis case. A nman has been convicted of very serious crines,
while there seemngly remain countless questions about the
circunstances i nvol ving the search warrant —normally only formalities
t hat are supposedto berather routineinnature. It is disturbing
t hat the of fi cer possessed not even notes on which he couldrely at the
hearing in order torefresh his recoll ection—arecollectionthat
certainly could have been aided by being refreshed in some manner.

There was al so testi nony by Judge Wbods, who i s al | eged by t he
State to have been the judge who i ssued the warrant. Hi s testinony

essentially failed to establish whether he did in fact issue the
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warrant in question. Hetestifiedthat he was the duty judge for sone
of Novenber of 1999, but that in and of itself failed to establish
concl usi vel y anyt hi ng regar di ng t he subj ect ci rcunstances. He di d not
recal | ever having been presented with this warrant, and nmade no
reference to any specific recollectionregardingthe circunstances in
guestion. Histestinony that he woul d have signed the warrant if it
had been presented to hi mis certainly not concl usive, for that begs
t he question as to whet her the officer infact presented the warrant to
him and, if so, whether it contained precisely the sane i nformation

thenas it didduringthejudge s testinony at the suppression hearing.

In Brown, we said that a detective' s “testinony was clearly
sufficient tocorroborate the authenticity of the bench warrant.”

Brown, 129 Md. App. at 529. In that case, the testinony by the
detective was only call ed upon to corroborate, and not toestablish,
thevalidity of the warrant i n question. W once again revisit our
deci sionin Duggins onthis point. As we have al |l uded to, supra, we
said in Duggins:

Appellant's attack onthelegality of the
federal warrant was not limted to an assertion
that itsrecitals failedto showthe exi stence of
pr obabl e cause. Rather, his chall enge was nore
broadl y based and enconpassed, al beit i n general
terns, an assertionthat if the warrant exi sted
at all, it quite possibly was not properly
conpl eted and was t herefore | egal | y defecti ve.
Under these circunstances, Wethink it evident
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t hat t he St at e cannot overcone t he chal | enge by
producing only the testinony of those who
procured the warrant tothe effect that it did
exist and that it was a | awful warrant.
Duggins, 7 Md. App. at 490 (footnote omtted).

We do not go so far as to say that testinony by the of ficer that
procures a warrant coul d never sufficeto proveits validissuance.
Rat her, we find that, evenif such testinony coul d ever suffice under
specific circunmstances, it certainly seens very tenuous that Wl son's
testinmony in this case, givenits lack of solid recollection and
definitiveness, would be an exanple of such.

The only other testinony presented that was relevant to the
State’ s assertionregarding theissuance of the warrant was t hat by
Carol Ann Herbert. But it seens that her testinony al so present ed
little substantial val ue regardi ng the i ssuance of the warrant. Her
testinmony seened to speak nore to general procedures that were
typically foll owed, and established very little concerning the
particul ar facts in question. It was establishedthat it was i ndeed
her handwiting onthe envel ope that originally contai nedthe warrant;
however, the witing onthe envel ope i nvol ved general procedures, and
Ms. Herbert did not speak as to the circunstances present when she

wrote on the envel ope. Judge Wods had testified that he woul d

normal ly returnawarrant to his secretary evenif hedidnot signit.
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Based on that testinony, it does not seem beyond the real m of
possibility that this is precisely what occurred here.

We present the Statewith a further opportunity tobringforth
evidence with whichto aid the trial judge in the decisions heis
cal | ed upon t o nake regardi ng whet her the State has nmet its applicabl e
burdeninthis case. Weremand for alimted suppression hearing for
t he det erm nati on as to whet her t he warrant was si gned by an i ssui ng
judge. |If thetrial judge cannot find that the warrant was i ndeed
signed by an i ssui ng judge, then the warrant shall be heldinvalid, and
any evidence obtained based on it nust be suppressed.

Dat e of |ssuance

Anot her point we nust address concerning the validity of the
search warrant i s the fact that the warrant was undat ed. 1° Al t hough
Thonpson nakes no nention of this issueinhis appeal, we nonet hel ess
consider it. Duringthe original notionto suppress hearing, and agai n
at the reconsi deration hearing thereof, appellant’s counsel repeatedly
argued t hat t he search warrant was i nval i d because it was undated. W
think that, inthis context, this issue goes hand in hand with the
questi on of whet her the warrant was actual ly i ssued by a judge, and we

find considerable nerit to the nmatter.

1The warrant in question is a one-page docunment. The follow ng
is found at the bottom of the page: “G VEN UNDER MY HAND THIS
DAY OF NOVEMBER 1999.” The only itemfollow ng these words was a
line for the issuing judge' s signature, which was |eft bl ank.
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Md. Code (1957, 1996 Repl. Vol .), 8 551 of Article 27 provi des
“that any search or sei zure under the authority of such search warrant,
shal | be made wi t hin 15 cal endar days fromt he date of the i ssuance
t hereof and after the expiration of the 15-day period sai d warr ant
shall be null and void.” This section, however, does not actually
i nvol ve the Exclusionary Rule, as it was enacted as a neans of
protecting property seized. Indicatingsuchisthefollow nglanguage
within 8 551: “If, at any time . . . it appears . . . that the
property was taken under a warrant i ssued nore t han 15 cal endar days
prior tothe seizure, saidjudge must cause it toberestoredtothe
person fromwhomit was taken.” Nowhere withinthe sectionisthere
ment i on of excl usi on of evi dence because of the State’s viol ati on of
this provision.

InHi Il v. State, 134 Md. App. 327, 345, 759 A 2d 1164 (2000), we
saidthat “it is clear that suppressi on of the seized evi dence was not
a possi blerenmedy for [aviolationof 8§ 551], in any event. Section
551 does not renotely involve, explicitly or inmplicitly, the
Excl usi onary Rul e of evidence.” (citations omtted), cert. deni ed 362
Md. 188, 763 A. 2d 735 (2000). InPearsonv. State, 126 Md. App. 530,
730 A.2d 700 (1999), we noted:

[ T] he remedi es of 8§ 551 are confinedto the restoration of

property seized under a search warrant. There is no

sancti on of excl usi on of evidence for aviol ation of § 551,
and such a sanction woul d be proper only when a
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vi ol ation of the statute coincidentallyis alsoaviolation
of the Constitution.

ld. at 544 (citations omtted).

The Court of Appeals, inBell v. State, 200 Ml. 223, 88 A 2d 567

(1952), addressed an appellant’ s clai mas to aninvalid warrant based
on the fact that it was undated:

The search warrant was dated “this —day of June,”
1951. It recites watchings of the prem ses on June 16, 1951
and June 18, 1951. The affidavit was dated June 22, 1951.
The search was made on June 22, 1951. Art. 27, sec. 306 of
t he Code, as anended by Chapter 81 of the Acts if [sic]
1950, provides that any search or seizure, under the
warrant, “shall be mmdewithinfifteen (15) cal endar days
fromt he dat e of i ssuance thereof and after the expiration
of saidfifteen (15) day period sai d warrant shall be null
and void.” Onits face the warrant shows t hat the “date of
i ssuance” nust have been not earlier than June 18, 1951 or
| at er t han June 22, 1951, and that the Act of 1950 had been
conpliedw th. Counsel has argued | earnedl y and ear nestly
t hat an undated search warrant is invalid, but w thout
citing any authority, inthis state or el sewhere, directly
(or, we think, otherwi se) in point. We have carefully
considered this argunent and the authorities cited. W are
satisfied that om ssion to date the warrant was an
immaterial clerical error, which violated no requirenent of
the constitution or the act and did not invalidate the
warrant. |f thelegislature hadintendedthat “an undated
search warrant shall be null and void,” it woul d have been
easy to say so —in 1939 or in 1950. Such a provision woul d
have gi ven a | oophol e for the guilty and no real protection
for either the innocent or the guilty.

ld. at 224-25.

The Court reiterated the sane finding inW Il sonv. State, 200 M.
187, 88 A.2d 187 (1952), decided on the sanme day as Bell. The
appellant in WIlson chall enged the validity of a search warrant on

several grounds. Inrejectingthe appellant’s contentions, the Court
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cited several cases, includingBell, while pointingout that, “recently

we have refused to hold search warrants invalid for a variety of
reasons . . . [including] failureto date the searchwarrant.” W/ son,
200 Md. at 192 (citations omtted).

On the i ssue of whet her the warrant would beinvalidif it were
determ ned that it was in fact undated, we note that nere techni cal
deficiency nust be differentiated fromprejudicial error in such
circunstances. As § 551 does not speak t o excl usi on of evi dence for a
violationof its requirenents, we nmust be careful to avoi d overreachi ng
and uni nt ended renedi es. Assum ng for a nonent that the warrant inthe
present case was indeed undated, there should not be a rush to
invalidate it nmerely on those grounds.

On t he ot her hand, we believethat it i s not beyond the real mof
possibility inthe instant case that constitutional concerns have
potentially beeninplicated because of the | ack of a date of i ssuance
onthewarrant. Certainly, thelawis well-settledthat the clerical
om ssion of a date onthe warrant does not automatically giveriseto
an excl usi on of evidence. But inthose cases the date of i ssuance has
been denonstrat ed t hrough ot her neans, and t hus t he om ssi on of the
dat e essentially represented only a mi nor oversight. As stated by the
Second Di strict Court of Appeals for FloridainState v. Cain, 272 So.
2d 548, 549 (Fla. Dist. Ct. App. 2d Dist. 1972): “[T]he om ssion, if

i ndi sputably supplied by other dates in the docunments and not
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prejudicial, isinsufficient ground for suppressing evidence seized.”
(citationsomtted). The question then becones whet her the date of
i ssuance of the warrant in the present case is ascertainable
irrespective of the fact that the warrant was in fact undated. This
becomnes very significant inthis case because, without anidentifiable
date for the i ssuance of the warrant, there clearly becones a question

as to whet her the warrant nay have actually been i ssued after the

search of Thonpson’s apartnment.

| n Canpof reda, anobng t he contentions we addressed was t hat of the
invalidity of the warrant because it was undated. W di d not consi der
the issue at that tinme, however, as we stated:

It isalsowithinthereal mof possibility, as proposed by

counsel for the appell ant, that the warrant was not execut ed

within the time prescribed by Art. 27, 8§ 551, of the

Maryl and Code, and, is thus, null and void. However, we

cannot say that such is the case. The record is sinply

devoi d of sufficient i nformati on upon whichto drawsuch a

concl usi on.

Canmpofreda, 15 Md. App. at 700.

Inthe case at hand, we think that aninability to determ ne an
ascert ai nabl e dat e of i ssuance woul d carry constitutional concerns.
Such aresult woul d constitute atechnical deficiency that has been
stretched to the breaki ng point. This fact woul d represent a f at al

defect to the warrant and a substanti al i nfringenment upon Thonpson’ s

constitutional rights.
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We findthat thisissue shouldbetreatedinthe same manner as
t hat i nvol vi ng whet her t he warrant was signed by a judge. Wether the
dat e of the i ssuance had been proven shoul d have been deci ded by t he
trial judge, as the finder of fact on such matters during a suppressi on
hearing. This matter involved a prelimnary determ nationthat should
have been made by the trial judge during the suppression hearing. It
certainly was not the jury’s province to make this finding, and
thereforethetrial judge s failureto nake this determ nation hinself
constituted error.

The primary evi dence set forth by the State pertainingtothe date
of i ssuance was i nthe formof testinony by Detective WIson. As we
have stated, credibility of witnesses is generally a determ nation for
thetrial judge. The testinony by Wl son, however, seens t o have cone
short of establishing conclusively that the search was conduct ed
subsequent to the all eged i ssuance of thewarrant. It certainly would
be agrave injusticeto appellant wereit sinply to be assuned for the
sake of sinplicity that the search took place after the all eged
i ssuance. W thinkthetrial judge should allot thisissuethebilling
it potentially deserves. The State will now be presented with a
further opportunity to nmeet its applicabl e burdens and bringforth
evi dence regardi ng t he sequenci ng of the circunstances that occurredin

this case.
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We remand for alinmted suppression hearing for determ nations
whet her a date for the i ssuance of the warrant i s ascertai nabl e and
whet her the warrant was signed by a judge.

Pr obabl e Cause

Appel | ant contends that there was i nsufficient probabl e causeto
support the search warrant i n question. ! The affidavit for the search
warrant stated, inrelevant part: “Through the ongoi nginvestigation
and wi tness accounts of the incident the suspect, Tiara Cardell
Thonpson, bl ack mal e, date of birth, 8-22-81, was identified as the
shooter.” Thonpson argues that the word “accounts” is m sl eading
because “it inaccuratelyinpliedthat nultiple w tnesses had observed
Appel | ant shoot the victim?” al t hough t he evi dence est abl i shed t hat
there was in fact only one wi tness. Thonpson further asserts that the
police deliberately failedtonmentioninthe affidavit that this one
wi t ness had i n fact nade contradictory statenents, as he had “initially
told the police that he possessed no rel evant know edge.”

During theinitial suppression hearing, Detective WI son was asked
about the information he set forth as part of the warrant applicati on:

Q You nmake reference to wi tness accounts of the incident

[that] identified Tiara Thonpson as t he shooter, is
that correct, in the third full paragraph?

HIWwe assune for purposes of this contention only that, aside
from whether it was based on sufficient probable cause, the warrant
was valid as to other concerns.

35



Q

A:

Thonpson mai ntains that the informationin the affidavit was
therefore false and m sl eading, and that “this inflation of the

i nformation known to the police is precisely what the Franks [v.

Yes.

And at that point intinme —actually, thereis only one
person who al | egedl y i dentifies Tiara Thonpson as t he
shooter; isn't that correct?

That's correct.

And t hat one witness —you’'re aware that he made a
statenment afewhours prior toinplicatingny client as
bei ng the shooter? Are you aware of his first
st at ement ?

| knewthat he had beeninterviewed. | don't knowt he

exact details of his first statenent, but | was aware
t hat he had been interviewed prior to ne.

* * * * %

I nthe statenent he provi ded to you he acknow edged he
was present at the time of the shooting?

That's correct.

Whi ch was contrary to his first statenent; is that
correct?

That’'s correct.

Del aware, 438 U. S. 154 (1978)] procedure was desi gned to renedy.”

suggests further that “it isentirely possiblethat ajudge facedw th
an af fidavit based upon the account of one person who had provi ded

diametrically different stories wthinhours of each ot her woul d not
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have i ssued awarrant.” Although thereis sone accuracy to Thonpson’s

claim heis m staken regarding the | egal standards we nust apply to
our review of the circunstances. The appropriate standard for
reviewing a contention that the affidavit in support of a search
warrant i ntentionally included fal seinformation was established by the

Supreme Court in Franks:

There is, of course, apresunptionof validity with respect
tothe affidavit supportingthe search warrant. To nandate
an evidenti ary hearing, the chall enger’s attack nust be nore
t han concl usory and nmust be supported by nore than a nere
desire to cross-exam ne. There nust be allegations of
del i ber at e f al sehood or of reckl ess disregard for the truth,
and those al | egati ons nust be acconpani ed by an of fer of
proof. They shoul d poi nt out specifically the portion of
the warrant affidavit that isclainmedto be fal se; and t hey
shoul d be acconpani ed by a st at enent of supporting reasons.
Affidavits or sworn or otherw se reliable statenments of
wi t nesses should be furnished, or their absence
satisfactorily expl ained. Allegations of negligence or
i nnocent m stake areinsufficient. The deliberatefalsity
or reckl ess di sregard whose i npeachnent is permttedtoday
is only that of the affiant, not of any nongovernnent al
i nf or mant .

Finally, if these requirenments are net, and if, when
material that is the subject of the alleged falsity or
reckless disregard is set to one side, there renains
sufficient content inthe warrant affidavit to support a
findi ng of probabl e cause, no hearingisrequired. Onthe
ot her hand, if the remaining content isinsufficient, the
defendant is entitled, under the Fourth and Fourteenth
Arendrent s, to his hearing. Wether he will prevail at that
hearing is, of course, another issue.

ld. at 171-72 (footnote omtted).
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The trial court addressed appel | ant’ s points at trial. Regarding
t he om ssi on by police concerning the witness’s prior statenent, the
trial judge said: “I don't think it is necessary for it to be in
there.” Additionally, the trial judge responded to Thompson’'s
contention that the affidavit was m sl eading by stating:

| believe that the probabl e cause is not tainted by any

exaggerati on or other bad faith or reckl ess di sregard, and

evenif there was only one witness, the probabl e cause woul d

still be there, and | am not com ng behind that

determ nati on.

I n Yeagy v. State, 63 Md. App. 1, 491 A 2d 1199 (1985), we sai d:
“Amagi strate cannot adequat el y determ ne t he exi stence of probabl e
causewiththerequisitejudicial neutrality andindependenceif the
police provide himor her with a false, msleading, or partial
statenment of the relevant facts . . . but we will not invalidate a
search warrant unl ess the om ssions were material.” I1d. at 8 (quoting

United States v. Flores, 679 F. 2d 173, 176 n.1 (9th Cir. 1982)). W
then stated that thetrial court “consi ders whet her probabl e cause
woul d exist if theomtted informationwere included.” Yeagy, 63 M.
App. at 8 (citations omtted).

Qur standard for reviewof an issuing judge’s probabl e cause
determ nationis that solong as theissuingjudge had “a substanti al
basis for concluding that a search would uncover evidence of
wr ongdoi ng, t he Fourth Arendnent requires no nore.” Wst v. State, 137

Md. App. 314, 322, 768 A.2d 150 (2001). We said in West that
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“[r]eview ng courts (at the suppression hearing | evel or at the
appel l ate | evel ) do not undert ake de novo revi ewof the nmagi strate’s
pr obabl e cause determ nati on but, rather, pay ‘ great deference’ to that
determ nation” (quotinglllinoisv. Gates, 462 U. S. 213, 236, 76 L.
Ed. 2d 527, 103 S. Ct. 2317 (1983)).

Qur reviewof the record establishes that there was a substanti al
basi s for the issuingjudge s determnation of probabl e cause, based on
one Wi t ness’ s account, and it was | i kewi se withinthe province of the
trial court tobelieveor discredit certaintestinony whenit revi ened
the i ssui ng judge’ s basi s of probabl e cause. Thetrial court found
t hat probabl e cause exi sted after being i nformed of both the m sl eadi ng
and omttedinformationinthe affidavit. “Thetrial court, as fact
finder, was freeto credit or disbelievethetestinony of witnesses.
Appl yi ng t he proper standard of reviewto the facts as found by t he
trial court, the court properly deni ed appel | ant’ s noti on to suppress
the fruits of the search and sei zure warrant.” Rosenbergv. State, 129
Mi. App. 221, 248, 741 A.2d 533 (1999).

We therefore agree with the trial judge' s assessnent onthis
i ssue. Appel | ant has not denonstrated al evel of deliberate fal sehood
or reckless disregard for the truth regarding the m sleading

information, i.e., the use of the word “accounts,” inthe affidavit.
Appel l ant al sofailedto denonstrate that the police of ficer was aware

of the contents of thewitness’s first statenment to police at thetine
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he filled out the affidavit. Moreover, appell ant has not presented
sufficient | egal authority supporting his positionthat the police
of ficer, evenif he was aware of the contents of the first statenent,
was actually required to divulge that information in the affidavit.

Before departing fromthisissue, we feel conpelledto offer a
caveat tothe policeregardingtheir efforts at obtainingtheissuance
of search warrants. The apparent carel essness appliedinthis caseis
not hi ng short of di sturbing. A though we believeit to beinadvertent,
t he | ackadai si cal manner in which the word “accounts” rather than
“account” was usedinthe affidavit provi des cause for concern. The
interruptionto our systemof justice coul d be grave shoul d we di scover
t hat such acts of indifference are occurring nore frequently than
shoul d be the case with trained professionals.

1. Probationary Period

Thonpson’s final contentioninvolves the period of probation for
whi ch he was sentenced by the trial court. He asserts that thetrial
court i nmposed two five-year peri ods of probation and that the total
consequent probationary period of tenyears was illegal because the
“maxi mum period of probation which nmay be inposed at a single
sentencing hearingis fiveyears.” Thonpson argues, therefore, that
hi s “sent ence nust be nodi fi ed by striking one of the five-year terns
of probation.” The State agrees with appell ant that thelawclearly

establ i shes five years as t he maxi mumperi od of probation that nay be
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i nposed at a single sentencing. The record reveal s that the tri al
j udge i nposed the foll ow ng sentence:

The sentence of this court i s on count one that you are
commttedto the divisionof corrections for a periodof 30
years. | amsuspending all but 25 of those years, and
sentence wi | | account fromNovenber the 11th, 1999. You are
givencredit for the 288 days t hat you have al ready served.

Wthregardto count two, the —and upon hi s di scharge
he wi I | be pl aced on probation for a periodof five years
under the supervision of the departnent of parole and
probation. Heis deenmed to be indigent for the purpose of
payi ng court costs and public defender’s fees.

Wthrespect tocount two, the sentence of this court
isthat youare commttedto the divisionof corrections for
a period of 20 years. | amsuspendi ng all but 15 of t hose
years. That sentence will be served consecutive, five of
which will be without the possibility of parole, as the
statute requires, and that sentence is to be served
consecutive to the sentence that | just i nposed i n count
one.

Upon his discharge there he is also placed on
probati on, againfor aperiodof fiveyears. Heisin—as
soon as he signs the paperwork he i s inyour custody, M.
Sheriff.

Thonpson’ s sent enci hg was gover ned by Mi. Code (1957, 1996 Repl .
Vol .), 8 641A of Article 27, which provides, in pertinent part:

(a) I'n general. —(1) Upon entering a judgnment of
conviction, the court having jurisdiction my suspend t he
i nposi tion or execution of sentence and pl ace t he def endant
on probation upon such terns and condi ti ons as the court
deens proper.

(3) The court may i npose a sentence for a specified
period and provide that a | esser period be served in
confi nenment, suspend t he renai nder of the sentence and grant
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probati on for a period | onger thanthe sentence but not in
excess of five years.

(4) However, if the defendant consents inwiting, the
court may grant probationin excess of 5years, but only for
pur poses of making restitution.

We note that 8§ 641A does allow for an extension of the
probationary period beyond five years with the consent of the
def endant, but only for purposes of restitution.!? Asrestitutionwas
not afactor inthetrial judge s sentencinginthis case, we findthat
any period exceeding five years of probation was invalidinthis
instance. Christian v. State, 62 Ml. App. 296, 301, 489 A 2d 64
(1985). The State suggests that appel | ant was not actual |y sentenced
toaten-year probationary period, but that thetrial court “inposed
only one five-year probationary peri od upon Thonpson’ s rel ease for the
second degree nurder conviction.” The State interprets the |l anguage by
thetrial judge at sentencing to nean t hat he was “nerel y referenci ng
thetime frame for the probationary periodit i nposedfor the second
degree nmurder sentence.” The State maintains that thisinterpretation
isaccurateas it is “evidenced by the fact that there was no obj ection

by either parties tothe sentence, and t he docket entries reflect only

one five-year period of probation.”

20 do not say that a defendant never can be under probation

for nore than five years except for cases involving restitution. But
it is uncontraverted that circunmstances do not exist in the present
case to justify a probationary period of |onger than five years.
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We think that thetrial judge didindeedintendtoinpose only one
five-year period of probation, but that the | anguage he used at
sentencing al l owed for conflictinginterpretations of hisintention.
We poi nt out, however, that “areview ng court shoul d be assured t hat
the fiveyear limtation has not been violated.” Lauriev. State, 29
Md. App. 609, 614, 349 A 2d 276 (1976). Therefore, we remand thi s
issuetothetrial judge in order to provide hi mwi th an opportunity to
clarify the termof probation to be served by appell ant.

Concl usi on

For the reasons stated herein, weremandtothe trial court for
it toconduct alimted notionto suppress hearinginorder to make the
determ nati ons as t o whet her t he search warrant was val i dl y execut ed by
a judge, and, if so, whether adate for itsissuance is ascertainabl e.
Should thetrial court findthat the search warrant was i ndeed valid
regardi ng both of these i ssues, then we shall consider the trial
judge’s failuretoinitially nmake these findings harm ess error. In
t hat event, appellant’s contention regarding his probationary period
woul d remai n of consequence, and, accordi ngly, that i ssueis remanded
tothetrial court for aclarificationof the probationary sentence

i nposed on appel | ant, in accordance wi th our di scussi on on that topic.

On t he ot her hand, should the trial judge make t he findi ng t hat

t he search warrant was not validly executed, either because it was not
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si gned by a judge, or becauseits dateis not ascertai nable, then we
find that appel | ant’ s convictions cannot remainin force, and appel | ant
woul d consequently be entitled to a new trial. |In that event,
appel lant’ s contentions regarding the probationary period would
obvi ously be of no consequence.

We add briefly that, in any event, appellant’s contention
regardi ng t he i nsuf fici ency of probabl e cause shall not be addressed on

remand, in accordance with our rejection of that argunent.

JUDGVENTS VACATED AND RENANDED TO
THE CIRCU T COURT FOR PRI NCE
GEORGE' S COUNTY FOR PROCEEDI NGS
| N ACCORDANCE W TH PROVI SI ONS SET
FORTH HEREI N

COSTS TO BE PAID BY PRI NCE
GEORGE' S COUNTY.
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