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In the Circuit Court for Baltinmre County, a jury (the
Honor abl e John Grayson Turnbull, 11, presiding) convicted Troy
VWi te, appellant, of first degree felony nurder and rel ated
of fenses, including use of a handgun in the conmm ssion of a
felony. The State’s evidence was sufficient to establish that
he comm tted each of those offenses. This appeal involves
appellant’s challenges to the adm ssibility of that evidence
and to Judge Turnbull’s felony nurder instruction. Appellant
presents us with three questions:

|. Didthe trial court err in declining to
suppress evidence derived from conversations
regarding the crine of robbery which were

intercepted during a narcotics wretap?

1. Didthe trial court err in declining
to suppress appellant’s statenments to
hom ci de detectives which were made after

he had invoked his right to counsel ?

I11. Did the trial court err in refusing to

grant appellant’s requested instruction



on felony mrurder?

For the reasons that follow, we shall affirmthe
judgnments of the circuit court.

Fact ual Background

About 11:00 a.m on February 7, 2000, appellant and three
other nmen participated in a robbery at J. Brown Jewelers, a
store |l ocated on Reisterstown Road.! Bruce Prothero, an off-
duty Baltinmore County police sergeant, working as a security
guard at the store, was fatally shot by one of the robbers.
Approxi mately 30 wat ches, worth about $400, 000, were stolen in
t he robbery.

On the day after the robbery, appellant was arrested by
Bal ti nore County detectives who were able to identify himas a
result of telephone calls that he made to a tel ephone nunber
that was the subject of a wiretap order issued by a judge of
the Circuit Court for Baltinmre County. On January 14, 2000,
the nonitoring officers had intercepted an inconi ng tel ephone
call froman individual identified as “Fats” (later identified
as appellant) to Marcel Walton, one of the wiretap targets.

During this call, “Fats” discussed his participation in a

survei I I ance phot ogr aphs showed that the first two nmen who entered the
store - Wsley and R chard More - each carried a handgun, that appellant and
a fourth man - Donald Wite - entered the store carrying bags, and that

appel | ant smashed and reached into a display case.
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“smash and grab” jewelry store robbery in Tysons Corner,
Virginia, during which expensive watches had been stolen. On
February 7, 2000, while “working” the Walton wiretap
Detective |zaac Hester |earned about the J.Brown “smash and
grab” robbery and the murder of Sergeant Prothero.

Suspecting that “Fats” m ght be involved in that robbery,
Detective Hester immediately notified the supervising judge
that the detectives nmonitoring Walton's tel ephone calls m ght
over hear a discussion about the robbery. The supervising
judge directed the officers to continue “spot nonitoring” of
incomng calls, in conformty with the “m nim zation”
requirenent of the wiretap order. The nonitoring officers
proceeded to intercept a series of calls between Walton and
appellant. 1In one of the intercepted conversations, appell ant

informed Walton “that he had some Cartiers and Rol exes.”

Through the use of the court ordered surveillance
equi pnment, the detectives were able to determ ne that “Fats”
made one of the calls froma phone |ocated at 1013 North
El l amont Street in Baltinmore City, and a surveillance was set
up outside that address. At about 1:15 p.m on February 8,
2000, appellant emerged from 1013 North El |l anont Street,

wal ked in one direction, then in the other direction, crossed



the street, |ooked into the surveillance van, and began
runni ng. After appellant was captured, the police searched
the residence with the consent of its occupant, Rachel Potts
(“Potts”). A search of the living roomturned up a plastic
bag containi ng wat ches. The bag had been stuffed into a
couch. ?

On the day of his arrest, appellant initially invoked his
right to counsel, but when Detective Phillip Marll advised him
t hat he was being charged with first degree nmurder, he
responded, “How can you charge me with nurder? | didn't kil
nobody.” Appellant was presented with a statenment of charges,
and at this point stated that he “went in, broke a few display
cases, stole some watches, but...did not kill anyone.”
Appel l ant thereafter executed a witten acknow edgnment of his
M randa rights and waiver of his right to counsel.

Eventual ly, he made a full statenment, adm tting that he
“played a part in it,” but enphasizing that he did not have a
gun and stated several tines that “[n]o one was supposed to
get hurt.” Appellant clainmed that, at the tine Sergeant

Prot hero was shot, he and Donald White had al ready “pulled off

potts testified at trial that she had met appel l ant, al so known as
“Fats,” in a nightclub on New Years Eve. Wen she cane home from work
sonetime after 11: 00 p.m on February 7, she discovered that appellant had
been let into her house by her daughter. Appellant spent that night at the
house, sl eeping on the couch fromwhich the bag of watches was seized.
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the lot going to the rear of the store,” and that he did not
even know who fired the fatal shot until |ater that day, when
he “saw it on the news about the police officer,” at which
poi nt “Tony (Richard Moore) told [appellant] that [Moore] had
to shoot the man.” Appellant also told the detectives where
they could find the cars used in the robbery, where they could
find the clothes he wore during the robbery, and where he

purchased the mauls used to break the display cases.

Di scussi on

Appel | ant argues that, even though his conversations were
intercepted during the execution of a wiretap order that had
been issued in strict conpliance with all of the applicable
Maryl and and federal statutory requirenents,3 we nust apply
the fruit of the poisonous tree doctrine to the discovery of
his identity and whereabouts because that information was
derived fromthe interception of the tel ephone calls he placed

on February 7, 2000.4 There is no nerit in that argument.

3Appel lant’s trial counsel argued that the wiretap order should not have
been issued because the application and supporting affidavit failed to
establish the necessity for a wiretap. That argument is not repeated in this
appeal .

4Section 10-405 of Maryl and’ s Wretappi ng and El ectronic Surveillance
Act provides:

Whenever any wire or oral communication has
been intercepted, no part of the contents of the
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According to appellant, because the wiretap order

aut horized only the interception of conversations involving
viol ations of the Maryland Controll ed Dangerous Substances Act
-- and had not been anended at anytinme thereafter --
surveill ance of appellant’s conversations about the February
7th robbery violated his Fourth Amendnent and statutory rights.
This argunent is based on the proposition that, because the
monitoring officers intercepted prior conversations about
robberies, there was nothing “unanticipated” about the phone
calls he placed on February 7, 2000, and the information
derived fromthe interception of those phone calls nust be
suppressed because the nonitoring officers had failed to
“apply” as soon as practicable after January 14t" for judici al
aut horization to intercept the now “expected” conversations
regarding the crine of robbery. Appellant argues in his brief
that the police were required to

apply “as soon as practicable” for judicial

aut hori zation to continue to listen to the
now expected conversations regarding the

communi cation and no evi dence derived therefrom
may be received in evidence in any trial, hearing,
or other proceeding in or before any court, grand
jury, department, officer, agency, regulatory
body, legislative commttee, or other authority

of this State, or a political subdivision thereof
if the disclosure of that information would be in
violation of this subtitle.

Mi. Code (1998 Repl. Vol.), CGs. & Jud. Proc., section 10-405.
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crime of robbery. See Maryl and Code,
Courts

and Judicial Proceedings Article (1998
Repl. Vol .) Section 10-407(e);

What woul d be “reasonabl e under
the circunstances,” then, would be for the
police to follow both their strict witten
m ni m zation guidelines and the statutory
mandat e of Courts and Judici al Proceedi ngs
Article, Section 10-407(e) and seek an
amended court order authorizing the
i nterception of robbery conversations.

Even though Md. Code (1998 Repl. Vol.), Cts. & Jud.
Proc., section 10-407(e) (and its federal counterpart, 18
U.S.C. 2517(5)) is of no consequence to the issue of whether a
wiretap order should be anended to authorize the future
interception of conversations pertaining to crinmes that were

not specified in the original wiretap order,% “we have no

SThat section provi des:

Communi cations relating to offenses not
specified in order. -- Wen an investigative or |aw
enforcenent officer, while engaged in intercepting
wire, oral, or electronic conmunications in the nmanner
authorized herein, intercepts wire, oral, or
el ectroni ¢ comuni cations relating to offenses other
than those specified in the order of authorization,
the contents thereof, and evi dence derived therefrom
may be disclosed or used as provided in subsections
(a) and (b) of this section. The contents and any
evi dence derived therefrommay be used under
subsection (c) of this section when authorized or
approved by a judge of conpetent jurisdiction where
the judge finds on subsequent application that the
contents were otherwi se intercepted in accordance with
the provisions of this subtitle. The application
shal | be nmade as soon as practicabl e.

Subsections (a) and (b) authorize | aw enforcenent officers to disclose
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difficulty discerning the precise nature of appellant’s
contention.” Sherman v. State, 288 Md. 636, 640 (1980). W
must deci de whether there is nerit in appellant’s contention
that the State was required to petition for an anendnment to
the wiretap order that woul d authorize interception of
conversations relating to the crime of robbery.

Md. Code (1998 Repl. Vol.), Cts. & Jud. Proc., section
10-408(e)(3), provides in pertinent part that

[e]very order and extension thereof shall contain

a provision that the authorization to intercept

shal | be executed as soon as practicable, shal

be conducted in such a way as to nmnimze the

i nterception of conmunicati ons not otherw se

subject to interception under this subtitle, and

must term nate upon attai nment of the authorized

obj ective, or in any event in 30 days.
The m nim zation requirement exists “to prevent unnecessary

intrusion into the privacy of the surveillance target...”

Ezenwa v. State, 82 M. App. 489, 508 (1990)(quoting Poore v.

State, 39 M. App. 44, 64, cert. denied, 282 Ml. 737 (1978)).

In State v. Mazzone, 336 Md. 379, 383 (1994), the Court

and make use of evidence derived fromthe execution of an el ectronic
surveillance order. No “application” is required for the disclosure and use
provided for in subsections (a) and (b). Al though subsection (c) does require
a “subsequent application,” appellant does not argue that the State viol ated
this subsection at any point after discovering his identity and whereabouts,
and the State’s case against appellant did not include disclosure of the
contents of any conversation.



of Appeals confirmed that conpliance with the m nimzation
mandate in an intercept authorization order is a “post
condition,” that is, an action “that nust be taken after a
valid wiretap order has been issued.” Unlike violations of a
precondi tion, which are evaluated under a “strict conpliance”
standard and which require the suppression of all evidence
derived fromthe wiretap, post conditions are eval uated under
a “substantial conpliance” standard. Id. at 383-84. The Court
expl ai ned:

In the context of mnimzation, the

substantial conpliance standard is actually

a reasonabl e conpliance standard, which

eval uates “the overall reasonabl eness of

the totality of the conduct of the

nmonitoring agents in light of the purpose

of the wiretap and the information

avai l able to the agents at the time of the

interception.”
ld. at 384 (quoting Spease v. State, 275 Ml. 88, 99 (1975)).

The Mazzone Court “enphasize[d] that m nim zation is not
prohi bition” and stated that “spot nonitoring” my be
necessary to determne if a communication falls within the
scope of the authorization order. 1d. at 391.

When deciding a notion for suppression based on a
“failure to mnimze” argunent, the court must consider ten
factors:

(1) the nature and scope of the crinme being
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i nvestigated; (2) the sophistication of

t hose

under suspicion and their efforts to avoid
surveill ance through such devices as coded
conversations; (3) the location and the
operation of the subject tel ephone; (4)
gover nment expectation of the contents of
the call; (5) the extent of judicial
supervision; (6) the duration of the
wretap; (7) the

purpose of the wiretap; (8) the Ilength of
the calls nonitored; (9) the existence of a
pattern of pertinent calls, which the

nmoni tori ng agents could discern so as to
elimnate the interception of non-pertinent
calls; (10) the absence of nonitoring of
privileged conversations.

ld. at 393-94. The Mazzone Court also noted that, even if a
monitoring officer’s actions are found to be unreasonabl e,

“t he sanction would not be to suppress all conmunications
intercepted by the nonitoring agents. The maxi mum sancti on
for violation of the reasonable conpliance standard, in the
circunstances of [that] case, would require suppression of
only the conversations that were unreasonably intercepted.”
ld. at 398.

It is well settled that the plain view doctrine is
appl i cabl e when an officer executing a court authorized
wiretap for drug rel ated conversations overhears conversations
related to other offenses. Appellant’s Fourth Amendment
ri ghts were not violated because, “even though inadvertence is

a characteristic of nmost ‘plain view seizures, it is not a
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necessary condition.” Horton v. California, 496 U S. 128,
130, 110 S.Ct. 2301, 2304 (1990). See also Sanford v. State,
87 M. App. 23, 28-31 (1991), and Wengert v. State, 364 M. 76,
89 (2001) (both holding that inadvertence is not a requirenent
of the “plain view doctrine). Neither the Fourth Anendnent
nor any applicable statute® requires | aw enforcenent officers
to avoid intercepting all nonrel evant conversati ons when
conducting a wiretap investigation. Scott v. United States,
436 U.S. 128, 136-143 (1978). Efforts to m ninize nonrel evant
conversations nust be “objectively reasonable” in light of the
circumnmstances confronting the interceptor. See Scott, 436

U. S. at 137-140.

In United States v. MKinnon, 721 F.2d 19 (1st Cr. 1983),
the United States Court of Appeals for the First Circuit
rejected the contention that the appellant was entitled to
suppressi on of intercepted conversations relating to federal
firearns offenses because the Massachusetts | aw enforcenent
of ficers who intercepted those conversations were executing a
state court-issued wiretap order that authorized the
interception of only conversations relating to drug of fenses.

In its analysis of the “mnim zation” requirenents found in 18

®an i dentical “m ninization” requi renent appears in 18 USCS § 2518(5).
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U.S.C. 2518(5), the MKinnon Court hel d:

We do not believe that evidence
relating to crinmes other than those
specified in a wiretap warrant nust be
di scovered “inadvertently” or take officers
by “surprise” in order for a court properly
to authorize the use of such evidence
pursuant to section 2517(5). Congress
i ntended that evidence relating to
unaut hori zed of fenses should be given
retroactive judicial approval under section
2517(5) if the “original [wiretap warrant]
was |awfully obtained, ... was sought in
good faith and not as a subterfuge search,
and that the comrmuni cation was in fact
incidentally intercepted during the course
of a lawfully executed order. (Enphasis
suppl i ed).

VWhile an interception that is
unanticipated is a fortiori incidental, the
converse is not true: sonething does not
have to be unanticipated in order to be
incidental. Evidence of crines other than
t hose authorized in a wiretap warrant are
intercepted “incidentally” when they are
t he by-product of a bona fide investigation
of crinmes specified in a valid warrant.
Congress did not intend that a suspect be
i nsul ated from evi dence of one of his
illegal activities gathered during the
course of a bona fide investigation of
another of his illegal activities nerely
because | aw enforcenent agents are aware of
his diversified crimnal portfolio.

721 F.2d at 22-23. CQur interpretation of the applicable
Maryland law is entirely consistent with the MKi nnon Court’s

interpretation of the parallel federal statute. The State was
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not required to anend the wiretap order as a condition
precedent to nonitoring appellant’s February 7" phone calls.
An eval uation of reasonabl eness “nust be ascertained from
the facts and circunstances of each particul ar case.” Spease,
275 Md. at 99.7 Judge Turnbull was not clearly erroneous in
finding that substantial conpliance with the m nimzation
requi renments was achieved in this case.® After the January
14, 2000 conversation indicating that “Fats” had partici pated
in the Virginia “smash and grab” robbery, the nonitoring
of ficers infornmed the supervising judge that they had
intercepted a communi cati on regardi ng an unspecified offense.
Thereafter, but prior to February 7, 2000, the nonitoring
officers presented the supervising judge with | ogs and reports
of ensuing conversations between “Fats” and Walton.
Furthernore, on February 7t", after |earning about the robbery
and murder of Sergeant Prothero, the nmonitoring officer

i medi ately contacted the supervising judge. Under these

'See also Lnited States v. Bankst on, 182 F.3d 296, 307 (5'" Gr. 1999);
United States v. Hyde, 574 F.2d 856, 869 (5'" CGir. 1978)(expl aining that the
m ni m zation standard applies a test of reasonableness to the particular facts
of each case); United States v. Arnocida, 515 F.2d 29, 42 (3¢ Cr.
1975)(stating that the mnimzation standard is one of the reasonabl eness of a
particular interception, which is to be ascertained on a case-by-case
anal ysi s).

8The State conceded that one cal | (that lasted 5 nminutes and 27 seconds)
had not been “spot nonitored,” and asked Judge Turnbull to “throw that call
out.” Appellant’s whereabouts, however, was discovered as a result of a
twenty second call that he placed from 1013 North El | anmont Street.
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circunmst ances, we agree with Judge Turnbull that appellant was
not entitled to suppression of the fruits of the Walton

wiretap. See Scott v. United States, supra, 436 U S. at 135.

Appel I ant al so chal |l enges the denial of his notion to
suppress his incul patory statenents to police. Appellant
i nvoked his right to counsel nore than once while in a hol ding
cell, before detectives arrived to interview him Detective
Phillip Marll testified that he therefore consulted with
Assi stant State’'s Attorney Ann Brobst, who agreed that there
could be no interrogation because appellant’s assertions of
his right to counsel had been clear and unequivocal. The
det ective then prepared appellant’s statenent of charges and
i nfornmed appellant that he was being charged with nurder. At
this point, appellant insisted that he had not killed anyone
and that he wanted to tell the police what had happened.
Al t hough repeatedly advised that the officers could not talk
with himbecause he had asserted his right to counsel,
appel l ant decl ared that he understood his rights and that he

wi shed to tell the police who killed the victim Appell ant
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was then advised of his Mranda rights® and signed a waiver,
confirm ng that he wi shed to speak to the officers. Appell ant
gave an oral statenment, admtting that he participated in the
robbery, but insisting that he had not carried a gun and that
Tony Moore was the shooter.

Appel | ant argues that the conduct of the police was
designed to “spark” his statenent, thereby rendering his
wai ver a nullity. See Bryant v. State, 49 M. App. 272, cert.
deni ed, 291 Md. 782 (1981), cert. denied, 456 U. S. 949 (1982),
and Wallace v. State, 100 M. App. 235 (1994). From our
i ndependent review of the record, we hold that appellant’s
statement was adm ssible.

“I't is established | aw that once a defendant, *detained
in a custodial setting, has asserted his right to counsel, al
interrogation nmust cease until an attorney has been furnished
to consult with himor he initiates further communication,

exchange or conversations.’”” WIllians v. State, 342 M. 724,

%ee Mranda v. Arizona, 384 U S. 436 (1966).

1 reviewi ng the denial of a notion for suppression, this Court | ooks
only to the facts devel oped at the hearing. The appellate court extends great
deference to the factual findings of the suppression hearing judge, and
accepts all first-level factual findings that are not clearly erroneous. The
appel | ate court then nakes its own independent constitutional appraisal by
reviewing the law and applying it to the facts of the case. See Ferris v.
State, 355 MJ. 356, 368-69 (1999): Marr v. State, 134 M. App. 152, 163 (2000),
cert. denied, 362 Ml. 623 (2001).
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760 (1996) (quoting State v. Conover, 312 M. 33, 38 (1988), in
turn citing, inter alia, Edwards v. Arizona, 451 U S. 477,

484-85 (1981)). Appellant argues that the conduct of the
police in this case constituted an “interrogation.” W are
persuaded, however, that the police officers’ conduct was not
the functional equivalent of an interrogation.
For purposes of Mranda v. Arizona, 384 U S. 436 (1966),

the term*®“interrogation”

refers not only to express questioning, but

al so to any words or actions on the part of

the police (other than those normally

attendant to arrest and custody) that the

police should know are reasonably |ikely

to elicit an incrimnating response from

t he

suspect.

WIliams, 342 Md. at 760 (quoting Rhode Island v. Innis, 446
U.S. 291, 301 (1980)(footnote omtted in WIllianms)); accord
Arguenta v. State, 136 M. App. 273, 283-89 (2001).

I n Rhode Island v. Innis, supra, the defendant, who had
been arrested for a robbery commtted with a shotgun, was
bei ng transported to the police station. During the drive,
the officers expressed their concern about the safety of
handi capped children should one of themfind the gun used in
t he robbery. Overhearing those comments, Innis |led the police

to a nearby field, where the shotgun was found under sone
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rocks by the side of the road. 446 U S. at 293-304. The
Suprene Court held that the officers’ conversation about the
children’s safety was not the functional equival ent of
interrogation. The Innis Court observed that the entire
conversation “consisted of not nore than a few of f hand
remarks” rather than “a | engthy harangue in the presence of
the suspect,” that there was nothing to suggest that the
officers were aware that Innis’ conscience was peculiarly
suscepti ble to an appeal concerning the safety of handi capped
children, and that there was nothing in the record indicating
that Innis was unusually disoriented or upset by his arrest.
ld. at 302-03.

I nform ng a suspect of the charges or evidence agai nst
himis sinply not - of itself - the equival ent of
interrogation. See WIIliams, 342 Ml. at 760-61 (comrents
whi ch sinply advised WIllians that police had evidence, that
t hey believed established his guilt in a double hom cide, were
not reasonably likely to elicit an incrimnating response);
Vines v. State, 285 Md. 369, 372-81 (1979)(displaying seized
contraband and presenting copy of search warrant |isting
sei zed inventory did not constitute “interrogation”).

In WIlliams, the Court of Appeals rejected the contention

t hat certain words and actions of police officers were
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reasonably likely to elicit incrimnating responses from a
person who had asserted his right to counsel. WIIlians made
one incrimnating statenent “as the police officers began to
gather their papers and told [him to renove his earring,” and
anot her statement after one of the officers comented that
““[t]his is going to work’” and reiterated that he was being

charged with two nmurders. 1d. at 761. According to the Court

of Appeal s,

[t] hese were routine procedures that the
officers could hardly be expected to
anticipate would pronpt an incrimnating
st at ement .

These comments sinply advised WIIlianms that
police had evidence they believed

est abl i shed
WIlliams’s guilt in a double hom cide, and
as a result he was being charged with
murder. We cannot conclude that the trial
judge erred in finding that these innocuous
comments were not reasonably likely to
elicit an incrimnating responses from
WIIlians.

We agree with Judge Turnbull that, by inform ng appell ant
t hat he was being charged with nurder and by reading himthe
st atement of charges, Detective Marll did not engage in the
functional equivalent of interrogation. Accordingly, we
affirmthe denial of appellant’s notion to suppress his

stat enment .
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The State’s case agai nst appellant is a classic exanple

of felony nurder,

when a victimis gunned down by one of the

robbers to further the robbers’ escape fromthe scene of the

robbery. In his final claimof reversible error, appellant

contends that Judge Turnbull erroneously refused to grant his

requested instruction on felony mnurder.

The jurors received the followi ng “felony nurder”

i nstruction:

The defendant is charged with the
crime of first degree felony nmurder. In
order to convict the Defendant of the first
degree felony nmurder the State nust prove
that the Defendant commtted or attenpted
to commt a robbery, that the Defendant or

anot her

Ser geant

t he act

participating in the crime killed
Bruce Prothero, and three, that

resulting in the death of Sergeant Prothero
occurred during the commi ssion, attenpted
conmm ssi on, or escape fromthe i mmedi ate

scene of the robbery. It is not necessary
for the State to prove the Defendant
intended to kill the victim

In order to prove nmurder in the first
degree by neans of the felony nurder rule,
there nmust be direct causal connection
bet ween the hom cide and the felony. There
must be sonmething nore than nere
coi ncidence in time and place, otherw se
the felony murder rule will not apply.

The Defendant nmay be guilty of first
degree felony nurder even if he did not
actually commt the murder and even if he
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earnestly desired that it not happen.
Further, the Defendant may be guilty of
first degree felony nurder even if he had
conpleted his escape fromthe robbery if
the killing of

Sergeant Prothero occurred while anot her
participating in the robbery was escaping
fromthe i medi ate scene of the crine.

After the instructions, and prior to final argunent,
def ense counsel noted the follow ng exception:

Your Honor, |’ m excepting to the
Court’s failure to give instruction nunber
three in the requested instructions, which
was that in order to apply the fel ony
murder rule the jury nmust find the killing
of Sergeant Prothero was in furtherance of
or pursuant to a common goal for which the
def endants conbi ned and thus you have to
find it was a common goal on behalf of al
four defendants conbined or as to Defendant
Troy White or then you nmust find him not
guilty of rmurder in the first degree.

When reviewi ng jury instructions, an appellate court nust
consider the instructions in their entirety. See Onyers v.
State, 354 Md. 132, 172-73, cert. denied, 528 U.S. 910 (1999).

Maryl and Rul e 4-325(c) states:

The court may, and at the request of
any party shall, instruct the jury as to
the applicable | aw and the extent to which
the instructions are binding. The court
may give its instructions orally or, with
t he
consent of the parties, in witing instead
of orally. The court need not grant a
requested instruction if the matter is
fairly covered by instructions actually
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gi ven.
(Enphasis supplied). Maryland law “is clear that a requested
instruction need not be given where other instructions “fairly
cover” the subject matter of the requested instruction.”
Gunning v. State, 347 Ml. 332, 348 (1997); accord WAtkins v.
State, 357 M. 258, 273 (2000); Marr, 134 M. App. at 180-87.
The Court of Appeals has enphasi zed “that a trial judge is
under no obligation to use the precise | anguage suggested by
counsel in submtting an instruction.” Gunning, 347 M. at
350; accord Acquah v. State, 113 M. App. 29, 54 (1996); Davis
v. State, 104 M. App. 290, 293 (1995).

Appel | ant maintains “that the uncontroverted evi dence
presented in the instant case generated a ‘ Munford’
instruction.” See Munford v. State, 19 M. App. 640 (1974). %
We disagree. In Watkins v. State, 357 Md. 258 (2000), the
jury could have found that, in the course of a robbery,
Wat ki ns’ s co-defendant had killed not only the robbery victim

but also a third acconplice in order to elimnate the

Yjannavi eve Munf ord, with four nal e conpanions, broke into a farnhouse
“searching for ‘things to steal and rob.’” 19 M. App. at 642. Two of her
conpani ons went into a nearby barn/garage. Unfortunately when the victim
arrived hone, the two conpanions raped and killed her in the garage. Id.
Because there was evidence fromwhich “the jury coul d have chosen not to
believe that death occurred pursuant to the burglary, but rather fromrape,
fresh and independent of the common design,” Id. at 644, and because this
i ssue had not been fairly presented to the jury in the trial court’s
instructions, this Court reversed Munford’s fel ony murder conviction. Id.
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acconplice as a witness. |d. at 259. Watkins requested a
““Munford type instruction.’”” |d. at 264. The trial court
declined to propound a Munford instruction, ! but did instruct
the jury that “*when two or nore persons participate in a
crimnal offense, each is responsible for the comm ssion of
t he offense and for any other crim nal acts done in
furtherance of the comm ssion of the offense or the escape
therefrom for each offense commtted.’” 1d. at 265 (enphasis
added in Watkins).

The Court of Appeals affirmed, stating:

Munf ord was a correct decision, on the facts

presented in that case. When there is a legitimte

di spute over whether the killing was sufficiently

in furtherance of the common enterprise to be

chargeabl e to each of the co-felons, and issue of

fact is presented for the jury, under proper

instructions, to resolve. The question of when such

legitimate dispute is presented, however, requires

sone further analysis.
ld. at 266-67. In language simlar to that contained in the
instruction at issue, the Watkins Court explained that the

fel ony nmurder doctrine makes “cul pabl e ot her persons, who did

not actually commt the hom cide and who may, in fact, have

>The vatkins Court noted that “I'h]le did not present to the court any
particular instruction but apparently had in mnd the kind of instruction that
the Court of Special Appeals held should have been given in Munford- that, if
the jury were to find that Watkins could not have anticipated that Jenkins
would kill [the co-felon], it nust acquit himof [that] murder.” Id. at 264-
65.

23



earnestly desired that it not have happened.” |d. at 267.
In Watkins, as in the case at bar, there was no evi dence

t hat woul d generate an issue of whether the killing of
Sergeant Prothero was or was not in furtherance of the conmon

enterprise. 1d. at 271. Witing for the Watkins Court, Judge

W | ner st at ed:
[ T] here nust be sonme nexus between the
killing and the underlying felony. Mere
coi nci dence between the underlying felony
and the killing is not enough; the conduct
causi ng death nust be in furtherance of
the design to commt the felony.

ld. at 272.

The instruction in this case went even further than the

instruction found to be adequate in Watkins. Judge Turnbul

st at ed:

In order to prove nmurder in the first
degree by means of the felony nurder
rule, there nust be direct causa
connecti on between the hom cide and the
felony. There nust be sonething nore than
mere coi nci dence
in tinme and place, otherw se the felony
murder rule will not apply.

There is no nerit in the argunent that appellant was
entitled to an acquittal unless the jury found that the nurder
of Sergeant Prothero “was a common goal on behalf of all four
def endants conbined or as to Defendant Troy White.” Appell ant

was not entitled to any instruction other than the one
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delivered by Judge Turnbull.

JUDGVENTS AFFI RVED;
COSTS TO BE PAI D BY

APPELLANT.
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