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Appel | ees/ cross-appel l ants Janet Malory (Janet), persona
representative of the estate of decedent Jamal Malory (Jamal),
and Markieta Malory (Markieta), nother of Jamal, brought suit
agai nst appel |l ant/cross-appell ee University of Maryl and Medi cal
System Corporation in the Circuit Court for Baltimre City on
Decenmber 17, 1998. Both clains alleged nmedical nmalpractice,
contendi ng that appellant deviated from medi cal standards of
care by failing to admt Janmal to the hospital on March 15, 1996
for overnight nmonitoring of his respiratory condition. As a
result, appellees contended, Jamal died the next day — March 16,
1996. Janet’'s claimwas a survival action brought on behal f of
Jamal s estate and Markieta s claimwas a wongful death action.
The jury returned a verdict for appellees, awarding $3, 500, 000
to Markieta and $202,344 to Jamml’s estate. Judgment on the
verdi ct was entered on February 28, 2000. Pursuant to Ml. Code
(1995 Repl. Vol., 1998 Supp.), Cts. & Jud. Proc. (C J.) 8§ 11-
108, however, the trial court reduced the wongful death award
to $515, 000 — the maxi mum al | owed under the cap on non-econom ¢
damages. The nodified judgnent was entered on October 12, 2000.
Appel l ant noted its tinely appeal on October 16, 2000 and
appell ees noted their cross-appeal on October 20, 2000.

Appel | ant raises four questions, which we rephrase for
clarity as follows:

| . Did the trial court commt reversible
error when it msled the jury wth

incorrect instructions on the |aw
pertai ning to wongful death actions?



II. Did the trial court conmmt reversible
error when it admtted into evidence
the videotape discovery deposition of
Lourdes deArnas, M D., which failed to
conform with the Maryland Rules of
Procedure and Evi dence?

L1l Was it reversible error to submt
the estate’s claim for conscious
pain and suffering to the jury
when appellees failed to produce

evi dence t hat t he decedent
consciously suffered pain before
hi s deat h?

V. Did the trial court commt reversible
error in ruling that a paramedic’s
first-hand observations at the scene
wer e hearsay?
In addition, appellees raise the following issue, also
restated for clarity, on cross-appeal:
V. s Maryland’s cap on non-economc
danmages, as stated in C.J. § 11-108,
unconsti tutional ?
We answer questions |, Il, and IlIl in the affirmative and
questions IV and Vin the negative. 1In |ight of our hol ding, we

reverse the judgnment of the trial court and remand for further

proceedi ngs consistent with this opinion.

STATEMENT OF FACTS

Jamal was two years old in March 1996 when the events
| eading up to this case occurred. He lived with both appellees

— his mother, Markieta, and his grandnother, Janet. Throughout
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his brief lifetime, Jamal had a history of respiratory illness,
havi ng been treated twi ce for pneunoni a.

On March 14, 1996, Jamal devel oped a cold, with congesti on,
wheezi ng, and a cough. Because he was crying and fussing al
ni ght, Janet slept with hi mon the couch. He woke up repeatedly
during the night, coughing and wheezi ng.

The next norning, noticing that her son had not inproved,
Mar ki eta took Jamal to the office of Lourdes deArmas, M D. at
Total Health Care (THC) in Baltinore, conplaining that her son
was suffering froma runny nose and congesti on. Dr. deArmas
treated himfor bronchial constriction, based on his congestion
and chest retractions. Unfortunately, Jamal did not respond to
the treatnent and, by 11:30 a.m, concerned by his desaturated
bl ood oxygen |evel and dusky skin color (consistent with an
epi sode of hypoxia), gave Jamal a nebulizer/oxygen treatnment
and instructed soneone to call “911" in order to take himto
appel l ant’ s Energency Room ( ER)

Arriving at the ER at approximately 12: 00 noon on March 15,
1996, Jamal’s col or was good; his skin tenperature was nornal ;
he appeared to be alert; however, he continued to have | oose,
rattly sounds when he breathed. For this condition, he was
gi ven anot her nebulizer treatnent, which made hi ml ethargic, but

brought his pulse oxinmetry reading up to 98% which was nornmal .
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The nurses continued to keep himon a 50% | evel of suppl enent al
oxygen to aid himin his breathing.

At approximately 1:35 p. m, Jamal experienced a second down-
turn in his oxygen levels, dropping to bel ow-normal saturation
| evel s. Upon the nurses’ suggestions, Markieta carried Jamal,
anxi ous and crying, to an exam nati on room where he was given
anot her oxygen treatnent to alleviate his hypoxia. At that
poi nt, Dr. Young, appellant’s pediatric attendi ng physician, was
called to evaluate Jamal. Although Young noted that Jamal was
awake, alert, and had no wheezes or obstruction of air flow
into and out of the upper airway, she ordered an x-ray of
Jamal s chest in order to exclude the possibility of an
obstructing lesion in the upper airway. The x-ray confirmed
that there was not an obstruction, but that Jamal was nerely
suffering froma respiratory infection

Jamal was then nmonitored in the ER for four nore hours and
was discharged at 4:05 p.m At that time, his pulse oxinetry
remai ned above 96% (above normal ), and he had good air novenent
and was stable and alert. Mar ki eta was instructed to bring
Jamal in for a followup visit the next day.

At honme on the evening of March 15, 1996, Jamal’s health
i nproved and he went about his usual activities — eating a
di nner of sardines, crackers, and noodle soup. Jamal fel

asleep in Markieta's bed after his bath. Al t hough Marki eta



- 5 -
applied Vapo-Rub to his chest and nose, Jamal woke frequently
during the night, coughing and crying.

At approximately 10:30 a.m on March 16, 1996, Markieta
awoke to find Jamal lying in bed unresponsive. Whi |l e Janet
perfornmed cardi opul nonary resuscitation (CPR), Markieta called
“911.” Jamal never regai ned consciousness, never noved, never
opened his eyes, and never becane responsive.

During their efforts to resuscitate Jaml, the paranedics
and the firefighter who responded to the call noticed a strong
chem cal, solvent-like, toxic odor comng from his nmuth and
nose. They suspected Janmal had ingested a toxic substance
based on a bottle found in the home; however, a subsequent
police investigation at the house found no evi dence of a bottle.
Upon arrival at the ER, Jamal was in full cardi opul nonary arrest
and, at 11:25 a.m, |ess than one hour after Markieta called
“911,” Jamal was pronounced dead. Al t hough the paranmedics
suspected he had ingested a toxic substance, the Chief Medical
Exam ner’s Office found the cause of Jamal’ s death to be cardi ac

arrhythma.?

Iadditional facts will be set forth in the discussion of the
i ssues.
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DI SCUSSI ON

Qur only role as an appellate court in reviewing a jury’'s
decision is to determne whether the evidence was legally
sufficient to permt the judge, as a matter of law, to submt
the case to the jury. Starke v. Starke, 134 M. App. 663, 679
(2000). When determning the sufficiency of that evidence, it
is inperative that we view the evidence in the |ight npst
favorable to the prevailing party below, in order to determ ne
whet her “there [was] some evidence in the case, including al
inferences that may perm ssibly be drawn therefrom that, if
bel i eved and i f given maxi mum wei ght, could logically establish
all of the elenents necessary to prove that the . . . tort[-

]feasor commtted the tort. . . .7 1d.

Appel | ant contends that thetrial court commtted reversible
error when it provided the incorrect instruction on the |aw
pertaining to wongful death actions and that, because of this
error, the jury’'s verdict should be reversed as it is unclear
“Specifically,” appel | ant ar gues, “t he trial court’s
instructions failed to informthe jury that[,] in order to find
[ appellant] liable, [it] must find that [appellant’s] negligence

caused Jamal Malory’s death. Rather, the trial court instructed
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the jury only that [appellant’s] negligence nust have caused
“any injury’ to [appellees].”

The crux of appellant’s argunent centers around the
instructions given to the jury on the verdict sheet. Those
instructions, in relevant part, were as foll ows:

I f you decide in answering the question that
you have decided for [appellees] as to the

first portion, if you will, of that of the
verdi ct sheet, and that is that you found
t hat [ appel | ees] have proven by a
preponder ance of t he evi dence t hat

[ appellant] was in fact negligent in its
actions as a breach of the standard of care
and that you find that in fact that it has
been proven by a preponderance of the
evi dence, and that [appellees] have proved
by a preponderance of the evidence that the
negli gence of [appellant] did in fact cause
danmage to [appellees], then you nust
consi der damages to which [appellees are]
entitled, if any.

In addition to the instructions, appellant takes issue with
Question 2 of the verdict sheet, which states, in relevant part:
“Do you find that the negligence of [appellant] was the
proxi mate cause of any injury to the said [appellees]?”
Appel l ant contends that the trial judge's instructions were
incorrect because they included the phrase “any injury,” as
opposed to “death.” As a result, appellant continues, the jury
was |left “believing that all it had to do was find: (1) whether
[ appel | ant] breached the standard of care; and (2) whether that

breach caused ‘any injury’ to appellees, in order to find

[ appell ant] liable for [a]ppellees’ wongful death action.”
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This exception to the trial court’s jury instructions was
properly noted on the record and was, therefore, preserved for
appeal. Rules 2-520(e) and 4-235(e).

Appel l ees counter that appellant is conplaining “that a
single sentence, |ifted from the trial court’s lengthy jury
instructions, confused and m sled the jury. When read as a
whol e, however, the jury instructions set forth the applicable
law on the issue of causation, thus there was no reversible
error.” The use of the word “injury” as opposed to “death,”
appel |l ees contend, is not in derogation of Maryland case | aw,
because appel |l ees nust only prove that appellant’s breach of the
standard of care caused the harnms conpl ai ned of — the suffering
and death of Jamal. W disagree.

“[T] he standard of review for jury instructions is that so
long as the law is fairly covered by the jury instructions,
review ng courts should not disturb them” Farley v. Allstate

Ins. Co., 355 Md. 34, 46 (1999). This standard “places the
burden on the conplaining party to show both prejudice and
error.” Ml ock v. YMCA 139 Md. App. 664, 672 (2001).

I n order to determ ne whet her the instructions, as provided
by the trial court, rise to the |evel of commandi ng a reversa
of the jury verdict, we nust | ook to the underlying objective of

jury instructions. W have previously stated that
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[t] he purpose of jury instructions is to aid
the jury in clearly understanding the case
and . . . to provide guidance for the jury's
del i berations by directing their attention
to the legal principles that apply to and
govern the facts in the case; and to ensure
that the jury is infornmed of the | aw so that
it can arrive at a fair and just verdict.
| d. Because the trial court has the responsibility to guide the
jury with respect tothe lawrelevant to the i ssues and evi dence
presented at trial, the court in the case sub judice was
obligated to provide the jury with a roadmap of the law as it
related to wongful death actions, not the broad realm of

medi cal mal practice cl ai ms.

“A prim facie case of medical mal practice nmust consi st of

evi dence which (1) establishes the applicable standard of care,
(2) denonstrates that this standard has been viol ated, and (3)
devel ops a causal relationship between the violation and the
harm conpl ai ned of.” Weinmer v. Hetrick, 309 M. 536, 553
(1987). \VWhile the instructions provided to the jury in the case
at hand sufficiently explained el enents one and two above, it is
the third element that is at issue here. In a wongful death
action, a plaintiff is clearly conplaining of the death of the
victim A statenment broadly enconpassing all injuries fails to
establish with specificity the injury for which the plaintiff

seeks redress.
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There is an i nportant distinction between a survival action
and a wongful death action, although both may arise out of a
single nedical malpractice claim As explained by the Court of
Appeal s in Stewart v. United Electric Light & Power Co., 104 M.
332 (1906), “[i]n determ ning the nmeasure of damages the nature
of the statute under which the action is brought is to be
cl osely observed,” because the actions “acconplish different
results and stand on different bases, secure different damages
and are for the benefit of wholly different persons.” 1d. at
342-44. Pursuant to C J. 8 3-902, “[a]n action my be

mai nt ai ned agai nst a person whose wongful act causes the death

of another.” (Enphasis added.) It is worthy of nmention that the

predecessor to this section was commonly known as Maryland’ s
Lord Canpbell’s Act, codified as ch. 299, Acts of 1852 and
entitled, “Negligence Causing Death.” Storrs v. Mech, 166 M.
124 (1934). Al t hough the nanme of the cause of action has

changed, the enphasis on the death of the victim has not.

Accordingly, this causal |link between one's actions and the
resulting death of another, included within the wongful death
statute, is clearly of great consequence. As stated in

C.J. 8 3-901(e), the definition of “wongful act” nmeans “an act,
neglect, or default . . . which would have entitled the party
infjured to maintain an action and recover damages if death had

not ensued.”
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Clearly, a plaintiff nmust be successful in proving that the
actions of a defendant caused the death of the victim See,
e.g., MKeon v. State, 211 wMd. 437 (1956); Ash v. Baltinore & O
R. Co., 72 Md. 144 (1890); Barrett v. Charlson, 18 M. App. 80
(1973). The failure of a plaintiff to prove a causal connection
between the alleged death of the victim and the alleged
negli gence of the health care provider will consequently result
in the finding of a verdict for the defendant. Mehl man v.
Powel | , 281 M. 269 (1977). Any jury instruction making a
sweepi ng generalization as to the injury suffered, rather than
identifying death as the only injury at issue, therefore,
constitutes clear error. |In the case at hand, the trial court
failed to distinguish the wongful death and survival actions
and, as a result, instructed the jury wth confusing,
m sl eadi ng, and incorrect statenments of | aw

Appel l ee counters this assail on the jury verdict by
pointing to Rule 2-520. “As Maryland Rul e 2-520 nakes clear, a
court need not give a requested instruction, even if it may be
a correct exposition of the law, ‘if the matter is fairly
covered by instructions actually given.”” Canaille v. Burgess,
337 Md. 562, 577 (1995)(quoting Dover El evator Co. v. Swain, 334
Md. 231, 258-59 (1994)). As expl ai ned above, however, the trial
court omtted the necessary standard for a wongful death action

arising out of nmedical mal practice. Merely instructing the jury
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to enter a verdict for the plaintiffs, in the event any injury
can be found, does not present “a correct exposition of the
law.” 1d. It is inpossible to determ ne whether the jury woul d
have reached the sanme result wthout such an inprecise
restatenment of I|aw Because we perceive reversible error in
the trial court’s instructions, which could cause potenti al
confusion in the mnds of the jurors, we hold that the court’s
refusal to instruct the jury as requested constitutes reversible

error.

Appel | ant next contends that the decision of the trial court
to allowinto evidence the videotaped deposition of Dr. deArnas
constituted reversible error, because the deposition failed to
conform wth Mryland Rules of Procedure and Evidence.
Appel | ees counter that, because Dr. deArmas constituted an
unavail able out-of-State wtness, the trial court properly
adm tted her videotaped deposition testinony.

Dr. deArmas treated Jamal at THC on March 15, 1996 in
response to Mrkieta’s statenments that Jamal was having
difficulty breathing. During the course of her treatnment of
Jamal, Dr. deArmas concl uded that he would receive better care
in the ER and, as a result, she placed a call to “911.” Dr.

deArmas never saw Jamal again after he was taken to the ER at
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appellant’s facility. Shortly after Jamal’s death, Dr. deArmas
moved to Mclntosh County, Georgia, for reasons wholly unrel ated
to the present l|itigation.

On Novenber 3, 1999, appellant deposed Dr. deArmas in
CGeorgia for discovery purposes. Al t hough the Notice of
Deposition did not request that the deposition be videotaped or
that it be taken for future use at trial, appell ees arranged for
a vi deot ape recording of the deposition. Counsel for appell ant
did not know of appellees’ intent to videotape the deposition
prior to their arrival in CGeorgia. Appellant refused to take a
de bene esse deposition, but allowed the deposition to proceed,
in light of the fact that the wtness and the attorneys
representing all parties were present. Dr. deArmas, although
initially designated by appell ees as an expert, testified solely
as the treating physician. The parties agreed that Dr.
deArmas’ s deposition would not be used at trial and that, in the
event she was unable to appear at trial, appellant woul d be able
to take a nore thorough trial deposition. Appellant was never
able to conduct a second deposition, however, and Dr. deArnas
failed to appear to testify at trial. Over objection, appellees
of f ered her vi deotaped deposition testinony at trial. The trial
court admtted the testinony.

Appel | ant points us to the two-step process established in

Shives v. Furst, 70 wvd. App. 328 (1987), constituting the well -
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settled analysis to be foll owed when determ ning adm ssibility
of a deposition.

Speaki ng netaphorically, a deposition is
li ke a box that contains certain evidence.
[ A trial] court must make t wo
determ nati ons. The first is a procedural
one: whether to admt the box itself into
the trial. In making this assessnent, the
court applies Maryland Rule 2-419. Once the
court has decided that the deposition neets
t hese procedural requirenents, the court
t hen nmust address the ancillary evidentiary
i ssues such as whether the contents of the
box qualifies as adm ssible evidence. This
step is akin to opening the box, assessing
its content[s] and then ruling on its
adm ssibility. Logically speaking, this
step nmust be subsequent to the initial step
of determ ning whether there was technical
conpliance with the procedural requirenents.
If there was not technical conpliance with
the rule, there would be no need to reach
t he second st ep.

ld. at 334. Failure by the deposition to satisfy either of
these steps will render it inadm ssible. Based on Shives,

appel | ant argues that the vi deot aped deposition is inadm ssible.
Procedurally, clainms appellant, appellees failed to conformw th
Rul e 2-419; substantively, appellants claimthe testi nony of Dr.
deArmas is inadm ssible under the Maryland Rul es of Evidence,
because her testinmony constitutes the i nmproper opinion of a lay
w t ness and i nadm ssi bl e hearsay.

As appel l ant correctly points out, the technical procedures
for using a deposition at trial are contained in Rule 2-419.

Particularly relevant is subsection (a)(4), which provides for
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the use of videotape depositions as follows: “[a] videotape
deposition of a treating or consulting physician . . . may be
used for any purpose even though the witness is available to
testify if the notice of that deposition specified that it was
to be taken for use at trial.” The filed notice to depose Dr.
deArmas contai ned no nention of the possibility of a videotaped
deposition; therefore, absent a waiver, it would have been
i nadm ssible. The trial court found, however, that
based on the ~circunstances that t he
deposition, while it being in a manner of
surprise by the [appellant] as such, was
under control of the [appellant]. And that
under the circunstances is that [sic] it
shoul d not have been originally placed on
the video, but it was waived under those
manners.

(Enphasi s added.)

We nmust then decide whether the trial court correctly

determ ned that appellant waived its objection to the form of

deposition. For that analysis, Mayor & City Council of
Baltinore v. Theirs, 354 Md. 234 (1999), is controlling. Faced
with facts strikingly simlar to the case sub judice, the Court

of Appeal s stated that

[a] trial judge's waiver determ nation
depends upon whether, at the tine the
obj ecti on was, or could have been, made, the
obj ecti onabl e mat t er was curabl e or
noncur abl e. If the matter was curable and
t he nonquestioning party either failed to
object, or failed to specify the basis of
t he objection, the matter is waived. |If the
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matter was curable, properly objected to
with the ground specified, and not cured
during the deposition, the objection is

preserved. Therefore, the issue of waiver
is frozen at the tine of the deposition .

ld. at 255. The Court continued, stating which objections are
curable and therefore waived if the party fails to i mediately
obj ect :

An error or irregularity occurring at the

oral exam nation in the manner of taking the

deposition . . . or in the conduct of

parties and an error of any kind which m ght

be obviated, removed, or cured if pronptly

pr esent ed, is waived unless seasonable

obj ection thereto is made at the taking of

t he deposition.
ld. at 249 (enphasis added).

Appel | ant argues that the deposition was never permtted to
be videotaped for use at trial. Rat her, appellant’s counsel
nmerely permtted the videotaping of the discovery deposition
which was standard procedure for appellees’ counsel, in an
attempt to maintain a cooperative relationship between the
parties, in light of the fact that all parties had already
traveled to Darien, GCeorgia. In light of this, appellant
cont ends, appellees’ argunent that counsel waived any objection
shoul d be di sregarded. Neverthel ess, she nade no objection, but
rather permtted the videotaping to proceed. Had appel | ant

obj ected to the videotape recorder during the deposition, the

format of the deposition could have been cured. Ther ef or e,
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appellant’ s objection as to formof the deposition is a curable
obj ecti on under the above analysis and the failure to raise it
constitutes a waiver. Because appellant’s counsel permtted the
vi deot api ng of the deposition to proceed, we conclude that the
trial court correctly ruled that appell ant wai ved any obj ecti on.

Continuing its attack on the “box” of Dr. deArmas’s
deposition, appellant contends that it does not conform with
Rul es 2-419(a)(3)(B), which allows for the use of a deposition
at trial in the event the witness is unavailable and that
unavail ability was not procured by the deposition’ s proponent,
and 2-419(a)(3)(E), which allows for the use of a deposition at
trial if the proponent of the testinony can prove exceptiona
circunmst ances, which, in the interest of justice, would nandate
its adm ssion. Based on these rules, appellant argues that
“[a]l ppellees failed to exercise reasonable diligence in
obtaining Dr. deArmas’[s] trial testinmony and, through inaction
and del ay, prevented [appellant] from obtaining her testinony.
Appel |l ees thus procured the absence of Dr. deArmas’s trial
testinmony.” In the alternative, appellant contends that
appellees failed to file a notion to support a possi bl e argunent
under Rule 2-419(a)(3)(E).

At trial, the court found that Dr. deArmas was unavail abl e,
under the meaning of the termin the Maryl and Rul es, because she

was in Darien, CGeorgia, “not in the [S]tate of Maryland and
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subject to [its] subpoena and enforcenent, or order.” Appellees
contend that the “trial court was well within its discretionto

conclude that Dr. deArmas was unavailable to testify, due to an

out break of influenza in rural southeastern Ceorgia.” They
argue that this outbreak, clearly out of their control, is the
reason Dr. deArmas’s deposition was adm ssible. Appel | ant

counters that appellees procured the unavailability of this
witness and that, t herefore, the deposition should be
i nadm ssible. W agree with appellant and hold that appellee
prevented appellant from obtaining Dr. deArmas’ s testinony.
Appel | ant deposed Dr. deArmas in the capacity of a di scovery
deposition, with the understanding, prior to comencenent of the
deposition, that Dr. deArnmas would be offered for a separate
trial deposition, in the event she was unable to testify at
trial in Baltinore. According to appellant, “[c]ritical facts
about the authenticity of her nedical records and her notives in
creating those nedical records were discovered after [Dr.]
deArmas’ [ s] deposition.” Because of this, appellant’s counse
was concerned about whether appellees would be calling Dr.

deArmas at trial or whether they intended to schedule her de
bene esse deposition. Although appellant’s counsel attenpted to

secure this information from appellees on several occasions,

appel l ees failed to respond.
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Appel | ant contends, citing Myers v. Alessi, 80 Mil. App. 124
(1989), that appellees did not have the right to offer Dr.
deArmas’s deposition testinmony wunder Rule 2-419(a)(3)(B)’s
exception, because they caused to be unavailable. In Wers, we
were presented facts simlar to the case at hand. That
controversy also centered around a key w tness, who resided
outside of the State and, therefore, was beyond the subpoena
power of the State. In analyzing that case, we |ooked to

Bartell v. Bartell, 278 MI. 12 (1976), wherein the Court of

Appeal s opined that, because “it was critically inportant that
[the witness] personally testify before the court . . . [and]
[s]ince it was he and he alone who was responsible for his
absence fromthe State and fromthe trial court, the chancell or
did not err in excluding the deposition.” Mers, 80 Ml. App. at
21. From that rationale, we reached the conclusion in Mers
that the out-of-state witness' s deposition was inadm ssible

because the proponent of the deposition had refused to do
sonething conpletely within that party’'s control - pay the
expert’s fee. Here, faced with a situation conpletely within
appel l ees’ control, we nust glean from Myers and Bartell the
proper approach to the wunavailability of w tnesses. We
t herefore concl ude that appellees had control over the wtness
and the circunstances surrounding her availability to testify

either at trial or in another deposition. Under Mers, this
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control mandates a determ nation that Dr. deArmas was, i ndeed,
avai | abl e.

Because appel | ees’ argunment under 2-419(a)(3)(B) fails, we
next consi der appellees’ alternative argunent. Pursuant to Rule
2-419(a) (3)(F),

upon nmotion and reasonabl e notice, that such
exceptional circunstances exist as to make
it desirable, in the interest of justice and
with due regard to the inportance of
presenting the testinony of witnesses orally
in open court, to allow the deposition to be
used.

| n ot her words, “a party nust give ‘reasonabl e notice,’ when
making a notion that ‘exceptional circunstances’ dictate the
adm ssion of a deposition[,] even though +the technica
requi renments of Rule 2-419 have not been fulfilled.” Shives, 70
Md. App. at 339. Appellees failed to file such a notion and, as
a result, no such notice of a notion was ever provided to
appel | ant. We therefore hold that Dr. deArmas’s deposition
testimony was i nproperly admtted at trial, because it failed to
satisfy the elements. 1In |light of our holding as to the "“box,”

it is unnecessary to discuss the nerits of appellant’s attacks

on the “contents.”
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Appellant’s third contention is that appellees failed to
provi de evidence that Jamal suffered pain before his death and
that, as a result, the trial court commtted reversible error in
submtting the estate’s claimfor conscious pain and suffering
to the jury. Appel l ees counter that appellant “ignores the
testinmony of its own expert witness, [Dr. Charles King], which
supported the jury’'s finding that Jamal experienced conscious
suffering and fright caused by the negligence of [appellant’s]
agents and enpl oyees.”

The law in Maryland regarding the issue of recovery for
conscious pain and suffering is well settled. In such an
action, the plaintiff nust establish, by a preponderance of the
evi dence, that the defendant’s negligence was the direct and
proximte cause of the incident and that the deceased
experienced consci ous pain and suffering as defined by Maryl and
law. Oy v. Libersky, 40 Md. App. 151, 159-60 (1978). 1In light
of this rule, appellant argues that “[a]ppellees were required
to establish that Jamal suffered conscious pain relating to his
death on WMarch 16, 1996.~ Appel | ant is correct in its
restatenent of the lawin Maryland and its effect on appellees’
burden of proof.

At trial, King explainedthe anguish a person will feel when

confronted with hypoxia, or a |oss of oxygen:
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Wel |, imgi ne sonmebody takes a belt, puts it
around your neck, and pulls it tight so that
you can’'t nove air. You can’t even go “ah”
(demonstrating by meking a choking sound).
You can’t make a sound. What do you do? The
child does the sanme thing. Do you just faint
and pass out? No. You get progressively
crazier and crazier, and nore and nore out
of your m nd. And those are the people

who, adults in the energency departnment,
will take a swing at you, because they have
two things. One is, they are choking to
deat h. And the other is, as the oxygen
level in their brain goes down, they go
nuts. Hypoxi a causes you to get agitated.
That’ s one of the things you should al ways
t hi nk about first when you see an agitated
patient. Do they not [sic] getting enough
oxygen for sonme reason? So, what would this
kid do? A two[-]and[-]a[-] half year[-]old
would clinmb the side of your head and cl aw

your face off if you were nearby. You' re
not going to sleep through that. Nobody
would. It is a dramatic and rapid form of

death. [It’s quick.

This testinony was elicited from appellant in order to support
its contention that Markieta could not have slept through the
ni ght had Jamal suffered from hypoxia, as appellees claim
Appel | ees argue, however, that this testinony provided
sufficient evidence of the conscious pain and suffering Janal
encountered and that it was corroborated by anot her expert, Dr.
John Carroll, also provided by appellant.

Appel | ees correctly point out that, “[i]n perform ng its
fact[-]finding role, the jury is free to accept the evidence

that it believes and reject that which it does not,” Hill wv.
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State, 134 M. App. 327, 355 (2000), concluding in their
argunment that
the jury chose to accept the conpelling
evidence that Jamal Mal ory died of a
respiratory cause, but that, tragically, his
nmot her did not wake up. Accordi ngly, the
testimony of [appellant’s] own experts
supported a “reasonable inference” that
Jamal suffered a period of intense conscious
suffering and fright before his death.
| d. (citing Benyon V. Mont gonmery Cabl evi si on Limted
Partnership, 351 Md. 460, 508-09 (1998)).
The Benyon decision dealt wth an issue previously

unaddressed by the [Court of Appeals]: “[w] hether *pre-inpact
fright,” or any other form of nental and enotional disturbance
or distress, suffered by an accident victimwho dies instantly
upon inpact is a legally conpensable element of damages in a
survival action.” Id. at 463. Recognizing that Mryland case
| aw supports the concept that ®“damages may be recovered for
physical injuries caused by or resulting from fright or shock
absent physical inpact,” the Court held that the estate could
recover such damages, because in the event the deceased had
lived, he would have been able to recover them 1Id. at 500
(quoting Green v. T.A Shoemaker & Co., 111 M. 69, 77-78
(1909)). In proving such fright, the Court also noted that
“[d]irect evidence is not necessary. VWhat is required is

evidence from which a reasonabl e inference could be drawn that
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t he decedent experienced fear or fright.” Id. at 508. Thi s
case can be distinguished from the case at hand, however,
because the facts are different. Benyon pertained to a
consci ous driver, who was certain to incur injuries froma known
obstacle. For this reason, we decline to follow its analysis.

The anount of evidence required to rise to the |evel of
being sufficient to support a finding of conscious pain and
suffering was discussed in Oy, supra. As stated above, under
Oy, appellees would have to have proven by a preponderance of
the evidence that, fromthe tinme the all egedly negligent medi cal
care was provided wup wuntil Jamal’s death, Jamal suffered
consci ous pai n. Oy, 40 M. App. at 159-60. We hold that
appel l ees failed to produce such evidence.

By the accounts of all wtnesses at trial, Jaml was
unconsci ous from10: 30 a.m on March 16, 1996, until 11:25 a.m
t hat same norning, when he was pronounced dead. Markieta, who
first found Jamal, testified that he was unconsci ous when she
awoke that norning; Janet, who perfornmed CPR on her grandson,
testified that he stayed unconscious despite her efforts; the
paramedi cs and firenen, who answered appellees’ “911" call,
testified that he was unconscious at all tinmes while they were
present; and the health care providers at appellant’s facility
all maintained that Jamal was unconsci ous upon arrival at the

ER. Appel | ees contend that the testinmony of King and Carrol
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satisfies the wevidentiary requirenments set forth in Ory;
however, this testinony is nere specul ation and “Maryl and has
long followed the general principle that, ‘if conpensatory
danmages are to be recovered, they nust be proved with reasonabl e
certainty, and may not be based on specul ation or conjecture.”
Benyon, 351 M. at 513 (Wlner, J., dissenting). It was,
therefore, reversible error for the trial court to allow the

i ssue of dammges for conscious pain and suffering to go to the

jury.

Y

Appellant’s final contention is that the trial court
commtted reversible error in ruling that the first-hand
observations of Paranmedic Melissa Reinhardt, made upon
responding to Janet’'s “911" call, were hearsay. Specifically,
appellant takes issue with the trial court’s ruling as to
Rei nhardt’ s testinony regarding the bottle containing what was
believed to be hair relaxer. Appellant contends that the tri al
court incorrectly found Reinhardt’s testinony to be hearsay and,
in the alternative, that Reinhardt’s statements was within an
exception to the rul e agai nst hearsay. Appel |l ees mai ntain
that the trial court correctly excluded this *“previously
undi scl osed evidence alleging the existence of a ‘bottle -

whi ch was never identified by . . . Reinhardt in her anbul ance
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report.” Appel | ees conclude that appellant’s failure to
di sclose this evidence “constituted an obvious violation of
[ appel | ant’ s] di scovery obligations and, conmng as it did at the
end of trial, was overwhel mngly prejudicial to appellees. The
[trial] court properly struck the testinony and excluded any
further surprise evidence fromthe paranedic on that subject.”
“Maryland law is well settled that a trial court has broad
di scretion to fashion a remedy based on a party’'s failure to
abi de by the rul es of discovery.” Bartholonmee v. Casey, 103 M.
App. 34, 48 (1994)(citing Taliaferro v. State, 295 Md. 376, 398
(1983)). The trial court found that appellant failed to conduct
the disputed line of questioning during discovery and, as a
result, was forbidden to conduct it during trial. This renedy
is supported by the holding in Barthol omee, that “the injury
inherent in failure to make discovery is unfair surprise. | t
woul d seem that the only effective cure for this disease is
preclusion of the material w thheld.” 1Id. In light of such
authority, we see no abuse of discretion in the trial court’s
decision to strike this line of testimny. W, therefore, hold
that the testinmony was properly excluded. Notw thstanding this
hol di ng, however, we wll discuss the nmerits of appellant’s

argunments regarding the hearsay rul es.
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“VMWhat is that? What is that snell?” She

concerning her further

Thereafter,

bench.

that “[t]here’s been a police investigation.

[ APPELLANT’ S
COUNSEL] :

[ W TNESS] :

[ APPELLANT’ S
COUNSEL] :

[ W TNESS] :

[ APPELLANT’ S
COUNSEL] :

[ APPELLEES'
COUNSEL] :

inquiry as follows:

Did you speak to anyone
ot her than your partner,
Danny At ki ns, concerning
t he odor?

Because we were working wth
him we asked one of the fire
fighters, who was otherw se
available to ask the famly
if [Jamal] had been sick, or
if, you know, there was, if
he was around anything, if
t here was anythi ng, you know,
i f they could find any
information at all for us to
help us figure out what was
goi ng on.

And what information, if
anything, did you |l earn?

I remenber sonebody cane
back, because we wer e
out si de, sonmebody canme to the
back door [of the anbul ance
and] told us he mght of
[sic] drank this. And t hey
held up a bottle.

Can you describe the bottle?

Cbj ecti on, your Honor.

Appel | ees’ counsel objected to this testinony,

Rei nhardt testifiedthat she asked Paranmedi ¢ Danny

testified

the trial court asked counsel to approach the

positing

They were at the
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house. They investigated it. There's no evidence at all that
there was any bottle recovered of anything.” Appel  ant’ s
counsel, on the other hand, argued t hat Rei nhardt was descri bi ng
her cont enporaneous first-hand observations. The trial court
determned this testinony to be hearsay, stating that “[s]he’s
testifying what she observed . . . soneone else doing . . . or
saying.” Appellant contends that this ruling was an abuse of
di scretion and that because it was prejudicial, constitutes
reversible error. As the trial court correctly noted, however,
hearsay i ncludes oral or witten assertions or nonverbal conduct
of a person, if intended as an assertion. Rule 5-801. Because
Rei nhardt was testifying as to what another person believed may
have been a toxic substance, appellant was attenpting to
establish the truth of an out-of-court statenent.

Appel l ant argued in the alternative at trial that, in the
event the court determned this testinmny was hearsay, the
testinony should fall wthin either the hearsay exception
regardi ng present sense inpressions, as stated in Rule 5-
803(b) (1), the exception regardi ng excited utterances, as stated
in Rule 5-803(b)(2), or the exception regarding statenents for
t he purpose of nedical diagnosis or treatnent, as stated in Rule
5-803(b)(4). Appellees disagreed, positing that this testinony
constituted hearsay not within any exception to the rul e agai nst

hear say. The trial court agreed with appellees, finding al
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three exceptions to be inapplicable and, as a result, sustained
appel l ees’ objection.

Pursuant to Rule 5-803(b)(1), “[a] statement describing or
expl ai ning an event or condition made while the decl arant was
perceiving the event or condition, or imediately thereafter”
constitutes an exception to the rul e agai nst hearsay. At issue
is Reinhardt’s statenent that soneone — either a paranedic or a
firefighter — held up a bottle and inplied that Jamal may have
ingested its contents. The exception for present sense
i npressi ons does not apply here, because it is the observations
of that unknown rescuer as he or she was |ooking at the bottle
t hat Rei nhardt is relaying, not her own personal observations of
the bottle. The trial court correctly found the present sense
i npression to be inapplicable.

Rul e 5-803(b)(2) provides that statenents “relating to a
startling event or condition nmade while the decl arant was under
the stress of excitenent caused by the event or condition” are
al so an exception to the rule against hearsay. As defined by
case |law, however, the rationale behind this exception is that
the startling event suspends the declarant’s process of
reflective thought, thereby reducing the likelihood of
fabrication. State v. Harrell, 348 Ml. 69 (1997). In the case
at hand, the paramedics and firefighters at the scene were

attenmpting to determ ne what toxic substance, if any, Jamal
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ingested. By the very nature of their investigation, they were
engaging in reflective thought; therefore, this exception does
not apply. Additionally, we have held that we will not reverse
atrial court’s decision to deny the adm ssion of evidence under
the excited utterance exception unless the trial court abused
its discretion. Stanley v. State, 118 M. App. 45 (1997). W
percei ve no such abuse of discretion here.

Rul e 5-803(b)(4) provides that “[s]tatenments nmade for
pur poses of medical treatment or nedical di agnosis in
contenplation of treatnment” are exceptions to the rul e against
hearsay. Appellant contends that

[t]he firefighter’s act of holding up the

bottle and his statenment “he m ght of [sic]

drank this” was nmade in response to a

treating paranmedic’s question . . . . It

was made to the people who were attenpting

to save Jamal’s life and for the purpose of

identifying the cause of Jamal’s nedical

condi tion.
Appel l ant urged the trial court to admt this testinony into
evi dence as an exception under 5-803(b)(4). Testi nmony by a
par amedi ¢ responding to an energency call has been held to fall
within this exception. See Choi v. State, 134 M. App. 311
(2000) . As stated above, however, the trial court correctly

excluded this testinmony on other grounds and we affirm that

deci si on.
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V

Appel | ees ask us on cross-appeal to “affirmthe judgnent of
the [trial] court, but reverse the decision of the [trial] court
as to its application of Maryland’s cap on non-econonic
damages.” Claimng that the cap, as stated in C.J. 8 11-108, is
unconstitutional, appellees posit that C.J. 8§ 11-108 is a
“special law barred by art. 111, §8 33 of the Maryland
Constitution; that C.J. 8 11-108 constitutes a taking of private
property, other than for a public purpose and w thout |just
conpensation, in violation of art. Il1l1, §8 40 and art. 5 and art.
19 of the Declaration of Rights; and that C.J. 8 11-108 viol ates
t he separation of powers doctrine.

It is inportant to note at the outset that “statutes are
generally presunmed to be constitutional, . . . they should not
be decl ared ot herwi se unl ess the repugnancy is clear, and .
courts shoul d avoid declaring a statute invalid if there is sone
| ess drastic way of deciding the case.” Ednonds v. Mirphy, 83

Md. App. 133, 142 (1990)(quoting MIler v. Ml oney Concrete Co.,

63 M. App. 38, 46-47 (1985)). “The presumption of
constitutionality attaches to the enactnment of every statute.

The burden is on [appellee] to overconme this presunption.” Id.
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Maryl and Constitution, art. 111, 8 33 bars the General
Assenbly frompassing special laws. It is appellees’ contention
that C.J. 8 11-108 constitutes such a |l aw, because it “rel ates
to particular persons or things of a class, as distinguished
from a general |aw which applies to all persons or things of a

class,” as defined in Cities Servs. Co. v. Governor, 290 M.
553, 567 (1982)(quoting Littleton v. Hagerstown, 150 M. 163,
176 (1926)). “I1ln applying 8 33 to determ ne whether an
enactment affects less than an entire class and is, therefore,
a ‘special law,” [the Court of Appeals] has |ooked to the

purpose of the constitutional prohibition.” ld. at 568.
Quoting Montague, Ex'r v. State, 54 M. 481, 490 (1880), the

Court of Appeal s expl ai ned that the object of the constitutional
prohi bition

was to prevent or restrict the passage of
special, or what are nore commonly called
private Acts, for the relief of particular
nanmed parties, or providing for individua
cases. In former times, as is well known
and as the statute books disclose, Acts were
frequently passed for the relief of named
i ndi vi dual s, such as sureties upon official
bonds, sheriffs, cl erks, regi sters,
collectors and other public officers,
rel easing them sonetinmes absolutely, and
sonetinmes conditionally fromtheir debts and
obligations to the State. The particul ar
provi sion now i nvoked was ai med agai nst the
abuses growi ng out of such |egislation, and
its object was to restrain the passage of
such Acts, and to prevent the release of
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debts and obligations in particul ar cases,

and in favor of particular individuals

unl ess recomended by the Governor or the

Treasury officials.
ld. Stated another way: “One of the nost inportant reasons for
the provision in the Constitution against special legislationis
to prevent one who has sufficient influence to secure
| egislation from getting an undue advant age over others.” Id.

at 568-69 (quoting M & C.C. of Baltimre v. U Rws. & E. Co.,

126 Md. 39, 52 (1915)).

Appellees rely on Cities, supra, to support their contention
that C.J. 8 11-108 is a “special law wunder Maryland | aw. I n
t hat case, however, the Court of Appeals held that the statute
at issue “was sought by [appellant], that the Legislature was
advi sed that one business was the sole beneficiary, that
[ appel | ant was] the only subsidiary of a producer or refiner
which can qualify, and that no other existing general retail
mass merchandi ser could qualify in the future if it becane a
subsidiary of a producer or refiner,” thus constituting a
special law. Id. at 570-71. Here, we are faced with the task
of determ ni ng whether a statute applying to all tort victins in
the State of Maryland is a “special law.” The |law sinply does
not have the sanme effect as the statute at issue in Cities;

rather, C.J. 8 11-108 applies to “any action for damages for
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personal injury.” (Enphasis added.) Therefore, it is a general
| aw and does not violate the constitutional prohibition.
Appel l ees additionally argue that “the operation of
[C.J.] 8 11-108 would work [as] an unconpensated taking of
appel | ees’ property, nanely, the verdict of the jury and the
judgment entered upon it by the trial court below [sic].”
According to appellees, “logic dictates” this conclusion,
because a cause of action is considered personal property as is
a judgnent arising therefrom “I[11f the contingent claim and
t he judgnent are property, then the internmediate jury verdict is
al so property.” This is an incorrect assunption, however.
Al t hough appel | ees are correct in stating that the clai mand the
final judgment are property, the jury verdict, subject to appeal
and a subsequent alteration on appeal, is not a property
interest; nor is it an entitlenment. Because it does not
constitute a property interest, there can be no denial of due
process. Maryl and Cl assified Enpl oyees Ass’'n v. Schaefer, 325

Mi. 19, 26 (1991).



- 35 -
Appel | ees’ final attack? on t he constitutionality
of C.J. 8§ 11-108 challenges the statute under a separation of

powers analysis. W were presented with this issue in Mirphy

and, as a result, our holding in that case is controlling:

The power of the |legislature to abolish the
conmmon | aw necessarily includes the power to
set reasonable limts on recoverabl e damages
in causes of action the |egislature chooses
to recogni ze. The Court therefore agrees
with [appellant] that if the |egislature
can, w thout violating separation of powers
princi pl es, establish statutes of
limtations, establish statutes of repose,
create presunptions, create new causes of
action and abolish old ones, then it also
can limt non-economc damages w thout
violating the separations of powers doctrine

Mur phy, 83 MI. App. at 149 (quoting Franklin v. Mazda Corp., 704

F. Supp. 1325, 1336 (D. M. 1989)).

2Although not set aside as a separate argunment, appellees additionally

contend that the cap discrimnates against wonen and African-Americans. W held
in Mirphy, however, that CJ. 8§ 11-108 is to be viewed under the “rational basis”
test, because there exists no suspect classification, nor is a fundanental right
at stake. Mirphy, 83 M. App. at 154. Expandi ng upon our holding in Mirphy, we
noted that,

[e]ven if [CJ.] & 11-108 were to be viewed as sone

degree of restriction upon access to the «courts, it

would be an entirely reasonable restriction, because the

legislative classification drawn by [CJ.] § 11-108

between tort claimants whose non-economic damages are

less than [the statutory cap] and tort clainmants whose

non-econonm ¢ damages are greater than [the statutory

cap], and who are thus subject to the <cap, is not

irrational or arbitrary.
Onens Corning v. Bauman, 125 M. App. 454 (1999) (quoting Mirphy, 325 M. at 366-
70)). For these reasons, appellees’ other attacks on the constitutionality of
C.J. 8§ 11-108 are without nerit.
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While the purpose of the separation of
powers provision is to parcel out and
separate the powers of governnent and
confine particular classes of powers to
particul ar branches of t he supremne
authority, the doctrine can “enconpass a
sensi bl e degree of elasticity and shoul d not
be applied with doctrinaire rigor.”

Franklin, 704 F. Supp. at 1336. (quoting Dept. of Natural

Resources v. Linchester Sand & Gravel Corp., 274 M. 211, 220

(1975)). Follow ng the hol ding of the Supreme Court of Virginia
in Etheridge v. Medical Center Hospitals, 237 Va. 87, 376 SE 2d
525 (1989), we held “that [C.J.] 8 11-108 [did] not violate the
separation of powers doctrine.” Mirphy, 83 Ml. App. at 150.

In light of the strong presunption of the constitutionality
of statutes, we again refuse to declare C.J. § 11-108
unconstitutional; rather, we affirmthe inposition of the cap on

appel | ees’ award.

JUDGMENT OF THE CI RCUI T
COURT FOR BALTI MORE CI TY
REVERSED, CASE REMANDED FOR
FURTHER PROCEEDI NGS

CONSI STENT WTH THI' S

OPI NI' ON.

COSTS TO BE PAI D BY
APPELLEES.



