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The appel | ant, Janet Beyer, personal representative of the
Estate of Betty Keat, chall enges a judgnent of the Circuit Court
for Baltinmore City vacating two orders of the Orphans’ Court for
Baltinore City. The appellees are Mrgan State University
(“MSU") and the Estate of Betty Keat (“Estate”). The appell ant
poses the follow ng questions, which we have reworded, for
revi ew

l. Did the «circuit court lack subject matter

jurisdiction in that the orphans’ court’s orders
wer e not appeal able final judgnents?

Il. Did the circuit <court err in vacating the

orphans’ <court’s orders and granting sumrary
j udgnment to MSU?

For the follow ng reasons, we answer “No” to question I,
?No” to question Il with respect to the order of the orphans’
court approving paynment of an attorney’s fee, and ?Yes” to
guestion Il with respect to the order of the orphans’ court
approvi ng paynment of expenses. Accordingly, we shall affirmthe
judgnment of the circuit court in part, reverse it in part, and

remand the case to the circuit court for further proceedings.

FACTS AND PROCEEDI NGS

On January 12, 1996, several nenbers of the Baltinmore City
Police Departnment entered Betty Y. Keat’'s house, at 326 Tapl ow

Road, in Baltinmore City, and shot her.! M. Keat was taken to

IThe record does not disclose the circunstances of the
shooti ng.



the University of Maryland Shock Trauma Unit where she died
| ater that day.

Ms. Keat (“the decedent”) left a one-page last will and
testament (“the WII”), dated January 25, 1982. The WII
provi ded, inter alia:

1. House: to be sold. Proceeds to Mrgan State

University for repair of canpus cl ocks.

2. Stocks, rmutual funds, deferred conpensation,

pensi on. Converted to cash for litigation costs, if

necessary, to enforce precedent provision. Any

surplus to be donated towards fund to rectify heating

pl ant of Soper library.![?

The W1l included other specific bequests of personalty,
among thema gift of books about India to the Soper Library. It
purported to leave to the University of Pennsylvania and the
Hunt er Col | ege Schol arshi p Fund suns that m ght accrue fromthe
sale of certain real estate in West Virginia. It did not
contain a residuary clause, address the paynent of debts, or
name a personal representative.

The appellant was the decedent’s sister and, upon the
decedent’s death, her sole heir at law. A few days after the
decedent’s death, the appellant contacted a | awer, Anton J. S.
Keating, Esquire, and retained him to investigate bringing a

civil action against the police officers responsible for the

shooti ng. Subsequently, also in January 1996, the appell ant

2Soper Library is part of Mdrgan State University.
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paid Keating a $2,500 retainer for that purpose.3 Soon
afterward, Keating arranged for David Allen, Esquire, to handle
t he probate case on behalf of the Estate and, as Keating put it
in a letter to Allen, to “ensure that [the appellant] is the
personal representative thereto.”

On February 7, 1996, the appellant paid Keating an
addi ti onal $2,500 retainer. Soon thereafter, the WII was
admtted to probate and the appellant was appointed personal
representative of the Estate. The next nonth, a claimwas fil ed
agai nst the Estate by the Maryland State Departnment of Health
and Mental Hygi ene for $34,921, for nedical care rendered to t he
decedent at the Shock Trauma Unit.

On April 6, 1996, Allen wrote to Julie Goodw n, Esquire,
General Counsel to MSU, inform ng MSU of the decedent’s bequest
to MSU. Allen’s letter stated that he intended to investigate
the circunmstances of the decedent’s death and that “funds from
the [E]state will be needed for that undertaking, and any | egal
matters that may grow out of it.” On April 24, 1996, Cecilia M
Assam a paralegal with the O fice of the President for MsSU
responded in witing to Allen's letter, stating that, until

MSU s bequest was distributed, MSU woul d object to the use of

3The exact date of the paynent is not reflected in the
record.
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Estate funds for an investigation into the circunstances of the
decedent’s death. Assamcomented, “[We do not understand why
costs associated with those efforts take precedence over the
Morgan bequest. . . . Moreover, the testator did not specify
that funds fromthe [E]state be used for that purpose.”

On April 29, 1996, the appellant paid Keating an additi onal
$5, 000 fee.

In June 1996, the appellant filed an inventory in the
or phans’ court |listing the decedent’s house, val ued at $109, 000,
as the principal asset of the Estate. The inventory valued the
Estate’s total assets, including the house, at $111, 127. | t
reveal ed that the stocks, nmutual funds, deferred conpensation
and pension referenced in the WII did not exist and that nost
of the decedent’s personal property had been assessed as having

no val ue, or de mnims value. (For exanple, jewelry bequeat hed

by the decedent to the appellant was valued at $22.)

Two weeks | ater, on June 28, 1996, the decedent’s house was
sold. The sale brought $95,045.44 in proceeds. MSU was not
notified of the sale.

About two nonths after the decedent’s house was sold, the
appel l ant executed a witten retainer agreement with Keating

providing, inter alia, that



the legal fees [in the civil action against the police

of ficers] shall not exceed $40,000.00, unless the

client received an award, judgment, or settlenent in

excess of $100, 000. 00, [appellant and attorney] agree

that the attorney shall receive 33.33% of any such

award, judgnment, or settlenent anount, with credit

given for accrued attorneys’ fees. The attorney’s
regular hourly rate is $150.00 per hour.
The appel |l ant signed the agreenment individually and not as the
personal representative of the Estate. |In October 1996, in the
Circuit Court for Baltinmnore City, Keating, on behalf of the
appellant, filed a civil action against the police officers
involved in the fatal shooting.

Over a nine-nonth period, beginning Septenber 10, 1996, and
endi ng June 24, 1997, the appellant withdrew a total of $40, 000
fromthe Estate. She used that noney to pay Keating’s fee in
the civil action and to reinburse herself for the | egal fees she
al ready had paid Keating.* Neither the appellant, Allen, nor
Keati ng sought or obtained the orphans’ court‘s approval before
usi ng or accepting Estate funds for this purpose. |In addition,
none of them informed MSU or any interested person under the

W Il about the paynments of legal fees to Keating with Estate

funds.

4Keating was paid $20,000 on Septenmber 10, 1996, and
$10, 000 on June 24, 1997, from Estate funds. On Novenber 19,
1996, the appellant used Estate funds to rei nburse herself
$10, 000 for the paynents she had made to Keating in January,
February, and April 1996.
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Leonard Bri scoe, Esquire, replaced All en as the attorney for
t he Estate on October 15, 1996. The foll ow ng August, Ms. Assam
wote to Allen (apparently not knowing that he had been
repl aced), asking whether he was “aware of the disposition of
the property located at 326 Tapl ow Road and the books on India
for the Soper Library.” Allen did not respond to this letter.

On Septenmber 9, 1997, the appellant filed a first
adm ni strative account wth the Register of WIIs. It
reflected, inter alia, the sale of the decedent’s house on June
28, 1996, for $95, 045.94. Ni ne days later, the Register of
WIlls returned the first adm nistrative account, citing numerous
deficiencies, including not distributing Estate property in
accordance with the terns of the WII.

Expenses Petition

On February 4, 1998, the appellant filed in the orphans’
court a “PETITION TO APPROVE EXPENDI TURE OF EXTRAORDI NARY
EXPENSES OF ADM NI STRATION' (“Expenses Petition”), seeking
approval for paynent of Estate funds to her, her husband, and
other friends and rel atives of the decedent as rei nbursenent for
expenses they allegedly had incurred in traveling to Baltinore
to clean the decedent’s house and ready it for sale. The
appel l ant attached invoices fromthe friends and rel atives, and

fromherself, listing the chores they had perfornmed and the tine

-6-



t hey had spent traveling, and designating suns for |abor, hotel
expenses, neals, and other itens. The amounts cl ai ned were:
the appellant— $3,261.58; Debra Cairns—$2, 376; St ephen
Cai rns—$7, 046. 95; and WIlliam Beyer (the appel lant’s
husband) —$625. The expenses total ed $13, 309. 53.

The Expenses Petition bore an undated “verification”® signed
by the appellant as personal representative of the Estate and
stating that notice had been given to all interested parties in
accordance with md. Code (1974, 2001 Repl. Vol.), section 7-301
of the Estates and Trusts Article (“ET"). It also bore a
certificate of service signed by Briscoe stating that on
February 10, 1998, the Expenses Petition had been mailed first
class or delivered to, inter alia, “Mdirgan State University and
Soper Library, Mrgan State University - Hillen road [sic] &
Col dspring [sic] Lane, Baltinore, Maryland 21212.” (In fact,
the zip code for MSU is 21234, not 21212.) The certificate of

service also set forth a notice, citing Ml. Rule 6-416(c), that

SAs defined by Ml. Code (1974, 2001 Repl. Vol.), section
1-102(b) of the Estates and Trusts Article, a “verification”
must be signed by the person required to make it and nust
state: “lI do solemly declare and affirm under the penalties
of perjury that the contents of the foregoing docunment are
true and correct to the best of ny know edge, information, and
belief.” Al docunents containing recitations of fact and
every inventory and account nust be verified. Id. 8§ 1-102(c).
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those to whom it was being sent could request a hearing on the
petition within 20 days of receiving it.®

On March 11, 1998, the orphans’ court issued an order
continuing the Expenses Petition “pending the subm ssion of
verification, the signature of the personal representative, and
certificate of service . . ..” That order was docketed on March
16, 1998.

On April 20, 1998, apparently wthout any intervening
activity, the orphans’ court issued an order granting the
Expenses Petition. On May 6, 1998, MSU filed an exception to
t he Expenses Petition. The exception was filed by counsel for
MSU, and was the first entry of an appearance for MSU in the

matter. The allegations set forth in the exception are witten

®We shall refer in this opinion to the applicable rules as
they existed in 1998. At that tinme, MI. Rule 6-416(c)
provi ded:
Noti ce. The personal representative “shall serve on
each unpaid creditor who has filed a claimand on
each interested person a copy of the petition
acconpani ed by a notice in the followng form
NOTI CE OF PETI TI ON FOR ATTORNEY' S FEES OR
PERSONAL REPRESENTATI VE' S COVMM SSI ONS.
Your are hereby notified that a petition
for allowance of attorney’s fees or
personal representative’s conm ssions has
been filed. You have 20 days after service
of the petition within which to file
witten exceptions and to request a
heari ng.
Thi s provision now appears at section (a)(3) of the rule.
The notice appearing on the certificate of service for
t he Expenses Petition did not contain this full |anguage.
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so as to reveal that MSU s counsel did not know when it was
filed that the Expenses Petition already had been granted.
| ndeed, the allegations also make plain that MSU s counsel was
unaware at that tinme that the decedent’s house had been sol d.

On a date that we are unable to ascertain fromthe record,
the Register of WIls issued a “Notice of Hearing,” scheduling
MSU s exception to the Expenses Petition for a hearing on July
7, 1998.
On June 3, 1998, however, Briscoe, on behalf of the Estate,
filed a notion to strike MSU s exception, on the ground that it
had not been tinely filed and contained “inaccurate and fal se
allegations.”” The certificate of service for the Estate’s
notion to strike is the first one bearing an address for MSU s
counsel, Mark Davis, Esquire, as opposed to an address for MSU
and the Soper Library. According to Davis, after he received
the Estate’s notion to strike, he reviewed the orphans’ court’s
file and | earned that the decedent’s house had been sold two
years earlier.

The July 7, 1998 hearing on t he Expenses Petition never took

pl ace. Thereafter, by order of Septenber 11, 1998, the orphans’

‘Apparently, Briscoe attenpted to file the notion to
strike on May 21, 1998. It is stanped, “Returned 5/21/98" and
“Recei ved 6/3/98.”
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court granted the Estate’s notion to strike MSU s exception to
t he Expenses Petition.?
Attorney’s Fee Petition

On March 30, 1998, the appellant filed a “Petition for
Attorney Fees” (“Attorney’ s Fee Petition”), alleging that in her
capacity as personal representative of the Estate she had filed
a “wongful death” action against various Baltinmore City police
officers and, in connection with that litigation, had incurred
attorney’s fees totaling $40,000. The petition further stated,
“[T] hese attorney fees are to be paid fromthe Estate of Betty
Y. Keat.”?®

Notwi t hstandi ng the appellant’s characterization of the
nature of the civil action filed in October 1996, the action was
not for “wongful death”; rather, it was a survival action
brought by the appellant as personal representative of the
Estate, under ET 8§ 7-401(x). A survival action is a claim
personal to the decedent that the decedent coul d have brought in

his own right if he had |ived. Beynon v. Montgonery Cabl evi si on

8According to Davis, that order was not received by him
until Septenber 25, 1998. The envelope in which it was sent
bears a Septenber 24, 1998 post marKk.

°The record of the orphans’ court contains a letter from
Keating to the appellant, dated March 7, 1998, stating that a
“Petition for Attorney Fee” is enclosed, to be filed with the
court, and directing the appellant to sign it and forward it
to Briscoe for filing.
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Ltd. P ship, 351 Md. 460, 474 (1998) (quoting Stewart v. United
Elec. Light & Power Co., 104 M. 332-339-40 (1906)). By
contrast, a wongful death claimis a statutory action on behal f
of certain designated beneficiaries for danmages for the death of
t he decedent. M. Code (1973, 1998 Repl. Vol ., 2000 Supp.) § 3-
901, et seq., of the Courts and Judicial Proceedings Article
(?CJ"); Lopez v. Maryland State Hi ghway Adm n., 327 wd. 486, 490
(1992) (citing Stewart, 104 M. at 338-40). (I'n this case,
there were no qualifying beneficiaries, so a wongful death
action could not lie.) In her survival action, the appellant
al l eged that the defendant police officers had illegally entered
t he decedent’s house without a warrant and in the absence of
exi gent circunstances and shot her.

On April 6, 1998, alnpst a week after filing her Attorney’'s
Fee Petition, the appellant filed a certificate of service,
dated March 31, 1998, stating that the petition had been
delivered or mailed to the persons listed, in accordance with ET
§ 7-302. MSU and Soper Library, “H llen Rd. & Cold Spring Lane,
Baltinore, WMD. 21239[,]” were anong those listed on the
certificate of service.

On April 29, 1998, the orphans’ court issued an order
continuing the Attorney’s Fee Petition pending subm ssion of a

verification, a certificate of service evidencing notice to all
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i nterested people, a detailed |ist of |egal services perforned,
and a first and final adm nistrative account. Thereafter, on a
date that we cannot determ ne fromthe record, but necessarily
on or after May 18, 1998, the appellant filed a certificate of
service representing that on May 18, 1998, the Attorney’s Fee
Petition was mailed to a list of individuals and entities,
i ncluding MSU and the Soper Library. By this time, Davis had
filed the exception to the Expenses Petition on behalf of MSU,
so his appearance was entered in the case. Nevert hel ess, the
appellant’s Attorney’s Fee Petition was not sent to him Also
on a date that we cannot discern fromthe record, the appell ant
filed a verification of the contents of the Attorney’ s Fee
Petition stating that notice of the Attorney’'s Fee Petition had
been given to all interested parties pursuant to Ml. Rule 6-
416(c). 10

Keating filed a petition for extension of time in which to
file an item zation of the |egal services he had performed, so
as to conply with the orphans’ court’s April 29, 1998 order.

His petition stated that he had just |earned of that order

10The notice of service is not contained in the record.

Yl'n the record, the petition for extension is stanped
?RECEI VED” April 18, 1998, several days before the orphans’
court order. A handwitten notation on the copy in the record
indicates that the petition was ?actually filed on 5/19/98.”
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Then, on June 8, 1998, Keating filed his own “Petition for
Al l owance of Counsel Fees” (“Keating's Petition”). The
certificate of service on Keating’s Petition indicates that it
was mailed to MSU and the Soper Library, and not to Davis as
counsel for MSU. Keating’s Petition has attached to it the
appellant’s verification and a My 18, 1998 certificate of
service.

On June 9, 1998, the orphans’ court 1issued an order
ext endi ng by an additional twenty days the tinme for materials to
be subm tted under its April 29, 1998 order. On June 23, 1998,
the orphans’ court again ordered a continuance of the
appellant’s Attorney’'s Fee Petition, pending subm ssion of her
retai ner agreenent with Keating. It did not send this order to
Davis. On July 3, 1998, the appellant submtted the retainer
agreenment and a verification to the orphans’ court, together
with detailed tinme records from Keati ng.

On July 8, 1998, MSU filed a Petition to Order Distribution
of Property. It alleged, inter alia, that it had | earned about
the sale of the decedent’s house six days earlier.* It further

al l eged that the proceeds of that sale had not been distributed

2As i ndi cated above, according to Davis, MSU | earned of
the sale of the house when Davis reviewed the orphans’ court’s
record after receiving the Estate’'s notion to strike exception
to the appellant’s Expenses Petition.
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to it in accordance with the terms of the WIIl and that its
interest in the Estate could be diluted by paynents of Estate
funds to vari ous persons wi t hout reasonabl e basi s.
Specifically, MSU stated that the appellant “propose[d] to pay
an attorney the sum of $40,000 for a wongful death action for
services which could have been secured on a contingent fee
basis.” It requested, inter alia, that the orphans’ court stay
any further expenditures pending court review and order
di stribution of the Estate property in accordance with the terns
of the WII.

Neither the appellant’s Attorney’'s Fee Petition nor
Keating s Petition reveal ed that the appell ant al ready had t aken
funds fromthe Estate and used themto pay Keating (directly and
indirectly). Furthernmore, it is evident fromMSU s Petition to
Order Distribution of Property that MSU did not know that the
appel l ant already had used Estate funds to pay Keating’' s |egal
f ee.

On Septenber 9, 1998, the orphans’ court entered an order
granting the appellant’s Attorney’ s Fee Petition and aut hori zi ng
her to use Estate funds to pay “a counsel fee in the anmount of
$30,000 unto [Keating] for legal services rendered to the
[ E] state, subject to the notice requirenments of Section 7-502 of

the Estates and Trusts Article and Maryland Rule 6-416(c)|[,]
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with | eave to request additional paynment after the case had been
heard by the Circuit Court.”
Further Proceedings in the O phans’ Court

On Septenber 29, 1998, the orphans’ court held a hearing on
MSU s “Petition to Order Distribution of Property.” Davi s
attended the hearing on behalf of MSU. As he later told the
circuit court, he learned that day of the filing and subsequent
granting of appellant’s Attorney’s Fees Petition. The orphans’
court did not rule on MSU s petition.

Proceedings in Circuit Court

On Cct ober 1, 1998, MSU fil ed an appeal inthe Circuit Court
for Baltinore City fromthe Septenmber 9 and 11, 1998 orders of
the orphans’ court. In its nenmorandumin support of its appeal,
MSU asked the circuit court to vacate the orders because the
appellant “ha[d] violated her statutory duty pursuant to [ET]
8§7-101(a) to settle the [E]state ‘as expeditiously and with as
little sacrifice of value as 1is reasonable under the

ci rcumst ances. At sonme point, which we cannot determ ne from

the record, it had becone known to MSU that the appell ant
al ready had used Estate funds to pay Keating s |egal fee. I n
its circuit court appeal, MU further alleged that the

decedent’s bequest to it had been inproperly diluted by

expendi tures made by the Estate.
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On January 4, 1999, Keating filed a notion in the circuit
court asking, inter alia, that the court permt appellant to
rei mburse herself fromEstate funds the full anount of his |egal
fee in the survival action. Keating acknow edged that, although
he already had received full paynent of his legal fee fromthe
appel l ant, he had petitioned the orphans’ court to allowhis fee
to be paid fromthe Estate so that the appell ant coul d rei nmburse
herself with Estate funds. (In fact, she already had done so.)
According to Keating’s notion, the appellant had made the
foll owi ng paynents to himon the foll owi ng dates:

Ret ai ner: $ 2,500
2/10/96 $ 2,500

4/29/96 $ 5,000
9/19/96  $20, 000

6/ 24/ 97 $10, 000

Tot al : $40, 000

Two days | ater, on January 6, 1999, Keating noved the court
to consolidate MsSU s appeal from the orphans’ court’s orders
with the survival action, captioned Beyer v. Eldridge, Circuit
Court for Baltinore City, Case No. 96277005/ CL218165, which was
set for trial the follow ng nonth, “so that the de novo appea
is heard imediately after the resolution of the civil
litigation by the same Court.” The notion to consolidate was

granted the sane day.
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On January 15, 1999, the circuit court, sua sponte,
appoi nted Arthur Drager, Esquire, to represent the interests of
t he Estate.

The survival action was tried before ajury and resulted in
a defense verdict, on February 23, 1999. The next day, the
circuit court held a hearing on MSU s de novo appeal fromthe
or phans’ court’s orders. At that tinme, the Estate contained
approxi mately $50,000 in cash, and the claim by the Departnment
of Health and Mental Hygiene renmanined unpaid and had not been
di sal |l owed by the appellant. Notwi thstanding MSU s Petition to
Order Distribution of Property, the appellant had not made any
di stribution to MSU.

At the outset of the hearing, Drager filed a nenmorandum of
| aw on behal f of the Estate, setting forth its position. Drager
argued that, by entering into an agreenent with Keating to use
Estate funds to pay Keating’s attorney’s fee in the survival
action, the appellant had violated her fiduciary duty to “fairly
consider the interests of interested persons and creditors.”
Dr ager pointed out that any award in the survival action would go
to the Estate and, ultimately, because the WII did not contain
a residuary clause, to the appellant, as the decedent’s sole heir
at law. He enphasi zed that because the Estate’s assets consi sted

of the proceeds fromthe sale of the decedent’s house, which were
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specifically bequeathed to MSU, and a few articles of nom nal
val ue, any noney taken fromthe Estate and applied to Keating s
fee necessarily would conme from noney intended for MSU.  Thus,
t he appellant was using Estate funds earmarked as a bequest to
MSU to finance litigation that mght or mght not produce a
benefit and, if it did, would benefit only herself. By doing so,
she was placing MSU s bequest at risk, thereby violating her
fiduciary duty to fairly consider MSU s interests. Drager also
argued that the appellant had violated her fiduciary duty by
payi ng Keating out of Estate funds before receiving or even
seeki ng the approval of the orphans’ court.

Drager’s nenorandum al so challenged the propriety of the
or phans’ court’s order granting the Expenses Petition. He noted
that there was nothing to indicate that the repairs and
mai nt enance work for which the Expenses Petition sought
rei mbursenent had been perforned in the nobst cost effective
manner and al | eged t hat a nunber of the expenses and services for
whi ch paynment had been sought were not extraordinary at all, but
were of the type normally incurred in the adnministration of an
estate and conpensated through the comm ssion allowed to the
personal representative by statute. According to Drager, the

nost the appellant could have received in comm ssions for
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adm ni stering the Estate was approxi mately $6, 300, which is | ess
than half of the amobunt requested in the Expenses Petition.
Drager, Briscoe, Keating, Davis, and the appellant attended
the circuit court hearing. At one point, the court asked Davis
what course of action MSU would take if the court were to vacate
t he orphans’ court’s orders. Davis replied:
| believe we would be permtted to access the bond
which has been filed on behalf of the personal
representative in this case. W would have a cause of
action against the bond. |If your honor permts us,
. . to access the bond, we woul d proceed to recover the
noney on behal f of [MSU]. 13

When the court asked Drager his position on that issue, Drager

stated that he had

BUnder ET 6-102(a), “every personal representative shal
execute a bond to the State of Maryland for the benefit of al
interested persons and creditors with a surety or sureties
approved by the register[,]” except when excused or waived,
whi ch did not happen here, or when not required under certain
circumst ances not applicable to this case. M. Rule 6-312(d)
provides: “The liability of a surety on a bond may be
enforced pursuant to Rule 1-404.” Under that rule:

Upon the filing of a bond with the clerk any surety
on the bond submts to the jurisdiction of the court
and irrevocably appoints the clerk as agent to
recei ve service of any papers affecting the surety’s
liability on the bond. The liability of a surety nay
be enforced on notion w thout necessity of an

i ndependent action. A nmotion filed pursuant to this
Rul e may be served on the clerk who shall promptly
notify the surety by mailing a copy of the notion to
the surety at the address provided on the bond. The
court may provide additional notice to the surety.
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no objection to the relief that’s been sought by the
attorney general’s office, because on behalf of the
Estate, with that relief granted and the bonding
conpany then being bound, in effect, wnding up[,]
comng into this matter with the direction that they
have to repay the suns that had been vacated, then the
bondi ng conmpany woul d then have the burden of deciding
whet her to proceed agai nst the personal representative
and/ or other to recover on that surety bond based upon
how t hat contract is spelled out.

Thereafter, the court observed,

| don’t think there is a factual dispute concerning
what was done by this personal representative. | don’t
think it’s disputed at all that these disbursenents
were made. | don’t think that there is a dispute that
t hese di sbursenments were nade prior to the approval of
the orphans’ court. . . | amconcerned about [ MSU] not
even being put on notice after they filed an objection
t hrough the original attorney representing the
[E] state. . . . In fact, forty thousand dollars was
di sbursed before approval was ever obtained, and even
over objection, this disbursement was made without
havi ng a heari ng.

M. Davis, notions for sunmary judgnent can be nade at
any time in a proceeding, and it can even be done
orally.

Davi s took the cue and noved for sunmmary judgnment on behal f
of MSU. The court allowed Briscoe to respond, but asked himto
identify any factual disputes about the tim ng and anmounts of the
di sbursenents, and the anount of conm ssion appell ant woul d have
been entitled to be paid. Bri scoe responded that he could not
“see any factual disputes.” Drager then gave Briscoe a copy of
t he menorandum he had prepared and the court allowed Briscoe to

read it. After doing so, Briscoe reaffirmed his original
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statenment that he could not “see that there is any issue of fact
as far as stated.”

Bri scoe argued, however, that there was a factual dispute
about whether MSU s cl ocks were in need of repair, which was the
pur pose for which the WII directed the bequest be made. The
court rejected this argunment, concluding that even if MU s
clocks currently were in good repair, MSU still could use the
bequest for future clock repairs. Briscoe then argued that the
amount of Keating s fee was reasonable. The court responded t hat
t he reasonableness of the fee was not relevant to the issue
before it. The court then determ ned that there was no dispute
of material fact and stated it was granting MSU s notion for
sunmary j udgnent.

Two days |ater, on February 25, 1999, the court issued a
written order vacating the Septenmber 9 and 11, 1998 orders of the
or phans’ court and granting summary judgnment in favor of MSU .
The court found that the appellant had “wongfully expended
[E]state funds in the amount of $40,000 for |egal services to
[ Keating] in violation of her fiduciary duty under [ET] § 7-
101(a) and wi thout prior court approval” and had “wrongfully
expended [E]state funds in the amunt of $13,309.53 for
extraordi nary expenses.”

The appellant noted a tinely appeal to this Court.
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DI SCUSSI ON

The appellant first contends that the judgnent of the
circuit court nmust be vacated because the court |acked subject
matter jurisdiction. She uses as the basis for her contention a
point raised by MSUin the circuit court: that MSU was not given
proper notice, under ET § 7-502(a) and Md. Rule 6-416, of the
Attorney’s Fee Petition or the Expenses Petition. Specifically,
t he appellant cites the | anguage of ET 8§ 7-502(a) to argue that
if MSU did not receive proper notice of the petitions then the
Septenber 9 and 11, 1998 orphans’ court’s orders granting them
never becanme final judgnents fromwhich an appeal to the circuit
court could lie. She also argues that the order granting the
Attorney’s Fee Petition was not final because, by its ternms, it
pernmtted Keating to seek recovery of an additional $10,000 in
the future.

MSU and t he Estate respond that, irrespective of whether MSU
was af forded proper notice of the petitions, the orphans’ court’s
orders were final and appeal able and, therefore, the circuit
court had subject matter jurisdiction over the case.

We do not find any nmerit in the appellant’s contention. It

will help in explaining why, and in addressing her second
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contention, to review certain pertinent provisions of subtitle 7
of the Estates and Trusts Article.

ET 8 7-101(a) establishes that the personal representative
is a fiduciary, and sets forth his duties. The personal
representative is “under a general duty to settle and distribute

the estate of the decedent in accordance with the terns of the

will and the estates of decedents |aw as expeditiously and with
as little sacrifice of value as is reasonable wunder the
circumstances.” |d. He al so has a nunmber of specific duties,

anong which is to “file witten accounts of his managenent and
distribution of property at the times and in the manner
prescribed [by law], with a certification that he has mail ed or
delivered a notice of the filing to all interested persons.” 1d.
§ 7-301.

The personal representative has general and specific powers
that are set forth by statute as well. I1d. 8 7-401. A personal
representative who inproperly exercises a power concerning the
estate “is liable for breach of his fiduciary duty to interested
persons for resulting damage or loss to the sane extent as a
trustee of an express trust.” Id. 8 7-403.

One of the specific powers of the personal representative is
to “prosecute . . . actions, clainms, or proceedings in any

appropriate jurisdiction for the protection or benefit of the
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estate, including the coomencenent of a personal action which the
decedent m ght have comenced or prosecuted[,]” i.e., a survival
action. Id. 8 7-401(y). See discussion, supra. Under ET 8§ 7-
603, entitled “Expenses of estate litigation,” a personal
representative who prosecutes or defends a proceedi ng on behal f
of the estate “in good faith and with just cause . . . shall be
entitled to receive his necessary expenses and di sbursenents from
t he estate regardl ess of the outcome of the proceeding.” ET § 7-
602(a) provides that “[a]n attorney is entitled to reasonable
conpensation for |egal services rendered by himto the estate
and/ or the personal representative.”

VWhen an attorney has rendered services on behalf of the
estate or the personal representative, either the personal
representative or the attorney hinmself may file a petition in the
or phans’ court seeking all owance of paynment of the | egal fee from
the estate. The fee “shall be fair and reasonable in |ight of
all the circunstances to be considered in fixing the fee of an
attorney.” 1d. 8 7-602(b). The decision to allowthe paynent of
the attorney’'s fee is an exercise of discretion on the part of

t he orphans’ court. National Wldlife Fed'n v. Foster, 83 M.
App. 484, 496 (1990) (quoting Wolfe v. Turner, 267 M. 646, 653

(1973)).
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ET 8 7-502 and Md. Rule 6-416 govern the notice that mnust be
given of a claimor other request that could result, directly or
indirectly, in the paynent, inter alia, of a “fee, or other
conpensation to or for the benefit of the personal representative
or the attorney for the estate.” ET 8§ 7-502(a). The notice nust
be given to all interested persons, which includes a ? egatee in
being, not fully paid, whether his interest is vested or
contingent,” ET 8 1-101(i)(3), and “shall state the anmount
requested . . . [and] shall also state that a request for a
heari ng may be made within 20 days after the notice is sent.” ET
§ 7-502(a); Md. Rule 6-416(c).

ET § 7-502(b) al so contains | anguage addressing the finality
of an order allowng paynment of a fee to the personal
representative or attorney for the estate. This |anguage is the
focal point of the appellant’s argunent. The | anguage st ates:
“Unless there was fraud, material mstake, or substanti al
irregularity in the proceeding, or a request for a hearing is
filed within 20 days of the sending of the notice, any action
taken by the court on the petition is final and binding on all
persons to whom the notice was given.” M. Rule 6-416(f) also
addresses the finality of such an order. It states: “If tinely
exceptions are not filed, the order of the court allow ng the

attorney’s fees or personal representative s comm ssions becones
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final.” The rule requires that a hearing be held if tinely
exceptions have been fil ed.

Appeals from the orphans’ court to the circuit court are
permtted by CJ 8§ 12-502. They are de novo, which nmeans that
they are entirely new proceedings. CJ 8 12-502(a)(1)(ii), (iit);
Lowent hal v. Rone, 45 M. App. 495 (1980), aff’'d, 290 m. 33
(1981). In such an appeal, “[t]he circuit court shall give
j udgment according to the equity of the matter.” Cl § 12-
502(a) (1) (iv).

Under CJ 8 12-502(a)(1)(i), for an appeal to lie, the order
of the orphans’ court nust constitute a final judgnment. See
Grimberg v. Marth, 338 Md. 546, 551 (1995) (citing CJ § 12-501).
The converse proposition is not stated but is inplicit: an
appeal may not be taken to the circuit court froman order of the
or phans’ court that does not constitute a final judgnent.
Carrick v. Henley, 44 M. App. 124, 127-28 (1979). “A judgnent
generally is considered ‘final” if it determ nes and concl udes
the rights involved, or denies the appellant the neans of further
prosecuting [his] rights and interests in the subject matter of
t he proceedi ng.” Hegnon v. Novak, 130 Md. App. 703, 707 (2000);
see also CJ 8 12-101(f) (defining “final judgment” to nean “a
j udgnent, decree, sentence, order, determ nation, decision, or

ot her action by a court, including an orphans’ court, fromwhich
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an appeal, application for |leave to appeal, or petition for
certiorari may be taken”).

As we have stated, the gravanen of the appellant’s
jurisdictional argument is that her failure to properly notify
MSU of her petitions for paynent of attorney’s fees and expenses,
under ET 8§ 7-502(a) and Md. Rule 6-416, had the effect of making
t he orphans’ court’s orders granting those petitions non-final,
and thus not appeal able. We first shall address that contention
with respect to appellant’s Attorney’s Fee Petition; in doing so,
we shall assume for the sake of argunent that that petition was
not served on MSU as required by ET 8§ 7-502(a) and Md. Rule 6-
416(c), and that MSU did not learn of it until the Septenber 29,
1998 heari ng.

We apply the principles of statutory construction to
enactments and court rules. Cooper v. Sacco, 357 Ml. 622, 629
(2000) . “Every quest to discover and give effect to the
objectives of the legislature begins with the text of the
statute” or rule. Huf fman v. State, 356 Md. 622, 628 (1999)
(citing In re Victor B., 336 Ml. 85, 94 (1994)). If the
legislature’s intentions are evident from the text of the
statute, our inquiry normally will end and the plain nmeaning of
the enactment will govern. See id. (citing State v. Montgonery,

334 Md. 20, 24 (1994)). \hen analyzing a statute or rule, “we
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seek to avoid constructions that are illogical, unreasonable, or
i nconsi stent with common sense.” Frost v. State, 336 M. 125,
137 (1994) (citations omtted).

The | anguage of ET 8 7-502(b) and Md. Rule 6-416(c) cannot
be interpreted reasonably to nmean that unless and until proper
notice is given, an order granting a petition for paynent of
attorney’s fees (or a personal representative s conm ssion) is
not final for purposes of appeal. Under the appellant’s reading
of the pertinent |anguage of ET 8 7-502(b), an order granting
such a petition would at one tinme be final as to creditors and
interested parties who received proper notice and non-final as to
t hose who did not; and that would be the case in the absence of
any challenge to the order on that basis. This interpretationis
practicably unworkabl e.

The appellant’s interpretation also overl ooks the procedure
t hat governs the consideration and disposition of petitions of
this sort under Md. Rule 6-416. That rule, at subsections (d),
(e), and (f), specifies that, upon the filing of a petition for
fees or conmm ssions, the orphans’ court “shall allow the fees or
conm ssions, “subject to any exceptions,” and if exceptions are
not filed within 20 days after service of the petition, the order
“becones final.” (If exceptions are filed, the court nust hold

a hearing, and the order does not becone final until after the
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hearing has taken place.) Wen this procedure is factored in,
the nost sensible interpretation of ET 8 7-502(b) is that, once
an order granting a petition for paynment of fees or comm ssions
has becone final, it my be vacated for fraud, material m stake,
or substantial irregularity in the proceeding or, upon the
request of a person who was required to be given notice, for |ack
of or inproper notice. This construction, which gives neaning to
the |anguage of the statute and the rule, is analogous to
appellate interpretations of Ml. Rule 2-535(b) and CJ § 6-408.

In this case, the order granting appellant’s Attorney’s Fee
Petition was final on Septenber 9, 1998, the day it was issued,
because no exception was filed within 20 days of service of the
petition. MSU could have noved to vacate the order on the ground
that it did not receive service, or proper service, of the
petition. Alternatively, it could have noted an appeal to the
circuit court fromthe order, within 30 days of its issuance. CJ
§ 12-502(a)(i). MSU opted to take a de novo appeal to the
circuit court.

The order granting appellant’s Attorney’s Fee Petition was
final, under ET 8 7-502(b), and substantively, under CJ § 12-
101(f), in that it was “‘so far final as to determ ne and
conclude the rights involved in the action, or to deny to the

party seeking redress by the appeal the neans of further
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prosecuting or defending his rights and interests in the subject
matter of the proceeding.’” Ginmberg, 338 Ml. at 551 (quoting In
Re Buckl er Trusts, 144 M. 424, 427 (1924) (citations omtted));
Wight v. Nugent, 23 M. App. 337, 357 (1974) (holding that
orders of the orphans’ court that are subject to appeal are final
orders that “*actually settl[e] the rights of the parties.’”
(quoting Collins v. Canbridge Hosp., 158 Md. 112, 116 (1930)),
aff’'d, 275 mMd. 290 (1975). The order in this case approved the
i medi ate paynent of $30,000 in legal fees to Keating. (OF
course, because the noney already had been taken by appell ant
fromthe Estate, the order in essence approved that which al ready
had been done.) Thus, to the extent of that anmount of Estate
assets, the order actually settled the rights of the parties.
The fact that the order gave Keating permssion to seek
additional sunms in the future did not mean that its determ nation
as to the $30,000 requested and approved was not final. See
National Wldlife Fed' n, 83 Ml. App. at 494-95 (order of orphans’
court granting approval for paynment of interimattorney’s fees
out of estate assets is final and appeal able). Accordingly, the
orphans’ court’s Septenber 9, 1998 order was final and
appeal able, and the circuit court did not |ack subject matter

jurisdiction.
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We reach the same conclusion with respect to the Septenber
11, 1998 order pertaining to the appellant’s Expenses Petition.
The certificate of service for that petition was dated February
10, 1998. The orphans’ court granted the petition on April 20,
notw t hstandi ng that it had continued the matter pendi ng recei pt
of another certificate of service. Even assum ng that MSU was
not served properly with the Expenses Petition, at sone point it
| earned of the petition (although apparently not about the
order), and on May 6, 1998, it filed an exception. The Estate
noved to strike MSU s exception, on the ground that it was not
filed within 20 days of service of the petition. Utimately, the
or phans’ court granted the notion to strike, on September 11,
1998. MsSU filed its appeal within 30 days of that order.

As with the order granting the Attorney’ s Fee Petition, MSU
could have noved to vacate the order granting appellant’s
Expenses Petition, on the ground that it was not afforded proper
notice. The fact that it could have raised that argunent in a
notion to vacate in the orphans’ court did not nean, however,
that the order was not final, and thus not appealable to the
circuit court. The order finally determ ned the rights of the
parties respecting the paynment of a fee to appellant, as the
personal representative (as well as paynents to others that were

requested by her). Accordingly, it was a final judgnent.

-31-



The appellant contends that the circuit court erred in
vacating the orphans’ court’s orders granting the Attorney’s Fee
Petition and the Expenses Petition and in doing so by way of
sunmary judgment. We will address the court’s ruling respecting
each of the orphans’ court’s orders separately.

Attorney’s Fee Petition

The appellant criticizes the circuit court for failing to
take evidence and make factual findings about the follow ng
i ssues respecting the orphans’ court’s order approving her
Attorney’s Fee Petition: 1) whether the survival action was
brought with just cause and in good faith; 2) whether MSU
recei ved proper notice of the petition (and, if not, whether any
violation of the notice requirenent was prejudicial); 3) whether
Keating’'s fee was reasonable; and 4) whether there was
justification for her using Estate funds to pay Keating w thout
first obtaining the approval of the orphans’ court. The
appel l ant argues that these were genuinely disputed issues of
mat erial fact on which the court was required to take evidence
and make factual findings before deciding whether to vacate the
orphans’ court order approving paynent of Keating s fee.

As we have explained, an appeal to the circuit court from

t he orphans’ court is a de novo proceeding, in which “the circuit
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court shall give judgnment according to the equity of the matter.”
CJ) 8§ 12-502(a)(1)(iv). Indeed, in this context, the word “appeal”
is something of a msnomer: the de novo circuit court tria

permtted by CJ 8§ 12-502(a)(1)(iv) is a new proceeding on the
di spute that generated the order “appealed” from not a
proceeding in which the circuit court reviews the decision of the
or phans’ court. Lowent hal , 45 Md. App. at 498, 503; see al so
Estate of Soothcage v. King, 227 M. 142, 148 (1961) (holding
t hat, because an “appeal” fromthe orphans’ court to the circuit
court is de novo, technical defects in the pleadings in the
or phans’ court are “of no inportance on such a trial”).

In the circuit court, a claimmy be di sposed of by summary
judgnment if there is no genuine dispute of material fact and the
nmoving party is entitled to judgnent as a matter of | aw. Md.
Rul e 2-501; see also Wllians v. Mayor of Baltinore, 359 Md. 101,
113 (2000). A motion for summary judgnent may be filed “at any
time.” Md. Rule 2-501(a). In responding to the notion, the
opposing party nust identify with particularity the materi al
facts that are disputed.’”” Bond v. Nibco, Inc., 96 Md. App. 127,
136 (1993) (quoting Md. Rule 2-501(b)). Moreover, the opposing
party nust present evidence that woul d be adm ssible at trial to

show the existence of a material factual dispute. Bagwel | v.
Peni nsul a Regi onal Medical Center, 106 Md. App. 470, 488 (1996)
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(citation omtted). A fact is material if its resolution wll
make a difference in the outconme of the case. King v. Bankerd,
303 Md. 98, 111 (1985) (citing Lynx, Inc. v. Ordnance Prods.
Inc., 273 Md. 1, 8 (1974)). We review the grant of summary
judgnment for | egal correctness by determ ning the same two i ssues
decided by the circuit court: was there a genuine dispute of
material fact and, if not, was the noving party entitled to
judgnent as a matter of law? G een v. H&R Block, Inc., 355 M.
488, 502 (1999) (citation omtted); MCoy v. Hatmaker, 135 M.
App. 693, 704 (2000) (citations omtted), cert. denied, 364 M.
141 (2001).

In the instant case, it was undi sputed that from Septenber
10, 1996, to June 24, 1997, the appellant nmade wi thdrawals from
the Estate totaling $40, 000, and used that noney to pay Keating's
legal fee in the survival action, either by paying him suns
directly or by reinbursing herself for suns she al ready had paid
him that she did not seek approval of the orphans’ court to make
t hose paynments until al nost a year after the final w thdrawal and
did not receive approval from the orphans’ court for those
payments until Septenmber 1998; and that when she finally
petitioned the orphans’ court for approval of the | egal fees she
did not disclose that she already had taken $40,000 from the

Estate and used it for that purpose. It also was undi sputed that
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before the appellant withdrew funds from the Estate to pay
Keating, MSU, through its general counsel’s office, had made it
known to counsel for the Estate that it would object to any use
of noney earmarked for its bequest to investigate a survival
action. Finally, it was undi sputed that the appellant had fail ed
to make any di sbursenents under the WII.

At the hearing, the appellant’s counsel argued that,
notw t hstandi ng the foregoing, there was a genuine dispute of
mat erial fact as to whether Keating' s fee was reasonable, given
t he nature of the survival action and the anount of tinme invol ved
in prosecuting it. He did not argue, as he does now, that there
wer e genui ne di sputes of material fact as to whet her the survival
action was brought with just cause and i n good faith, whether MSU
properly received notice of the petition and/ or was prejudi ced by
| ack of notice, and whether the appellant’s use of Estate funds
to pay Keating wi thout obtaining prior approval was justified.
Moreover, he did not proffer any evidence or ask to call any
Wi t nesses on any of these topics. The circuit court ruled that
the undisputed facts, as we have recited them above, were
t hensel ves a sufficient basis for it to find that the appellant’s
conduct was a breach of her fiduciary duties as personal
representative and that other facts, even if genuinely disputed,

were not naterial to that detern nation. The court decided to
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vacate the orphans’ court’s order approving the use of Estate
funds to pay Keating’s fee, on the ground that the appellant had
al ready used Estate funds for that purpose, in breach of her
fiduciary duties.

VWhen MSU noved for summary judgnment, it was incumbent upon
the appellant not only to identify for the circuit court all of
t he genuine issues of material fact that she contended were in
di spute, but also to proffer the evidence that would be
adm ssible on those disputed issues. By not doing so, the
appellant failed to preserve the argunents she now advances for
review. Boucher v. Riner, 68 Ml. 539, 551 (1986) (citing Shernan
v. Anerican Bankers Life Assurance Co. of Fl., 264 Md. 239, 242
(1972)). Neverthel ess, we wll address all her argunments, if
only to explain why we agree that, given the posture of the case
before the circuit court and the issue the court was deciding,
the facts and issues the appellant focuses on were not materi al
to the court’s ruling.

As we have explained, the personal representative of an
estate has the discretionary power to bring a survival action,
i.e., an action that the decedent could have brought but for his
death, for the protection or benefit of the estate. ET § 7-
401(x); see al so Beynon, 351 Md. at 474 (quoting Stewart, 104 M.

at 339-40). To the extent that legal fees are incurred in
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connection with such an action, the personal representative (or
the attorney) may petition the orphans’ court for approval for
payment of the fees, under ET 8 7-602(b). \When paynent of the
claimcould result, directly or indirectly, in the paynent of a
fee to or for the benefit of the personal representative, proper
notice nmust be given to interested parties, under ET § 7-502(a).

Clearly, the use of Estate funds to pay Keating s | egal fee
in the survival action could have benefitted the appellant.
First, because the appellant had paid a portion of the fees
directly, the use of Estate funds to pay Keating would serve to
rei mburse her. Second, she had personally contracted in the
retai ner agreenent to pay the entire fee. Finally, as the
decedent’s sole heir at |aw, when the decedent’s WIIl only made
specific bequests and did not contain a residuary clause, the
appel l ant could personally profit froma recovery of damages in
t he survival action. Accordingly, the paynent of Estate noney in
|l egal fees to prosecute the survival action could benefit the

appellant indirectly. 4

1“We di sagree, to sone extent, with MSU and the Estate
that the appellant would have been the only beneficiary of a
danmage award in th survival action. A recovery could have
been of no benefit to MSU or the appellant; of some benefit to
MSU and not to the appellant; or of benefit to both MSU and
the appellant. VWhile the terms of the WIIl gave MSU t he
proceeds of the sale of the decedent’s house, because the WI I
made no provision for the paynment of debts and there was

(continued...)
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If the circuit court had been ruling on the propriety vel
non under ET 8 7-602 of the application of Estate funds to pay
Keating’ s |l egal fee in the survival action, w thout the appell ant
al ready having used Estate funds to pay the legal fee, three of
the factual disputes the appellant cl aims exi sted woul d have been
material and, if supported by adm ssible evidence, would have
precluded the entry of summary judgnent. Those issues -- whether
the survival action was brought with just cause and in good
faith, whether the fees were reasonabl e, and whet her MSU recei ved
proper notice of the fee petition -- were relevant to the
propriety of the paynment of Keating’s legal fees with Estate
funds in the first instance. That was not the issue before the
circuit court, however, because the appellant already had taken
$40, 000 out of the Estate and used it to pay Keating, wthout
ever having obtai ned approval of the orphans’ court. Thus, the
i ssue before the circuit court was whet her the appellant’s use of

Estate noney to pay Keating' s |l egal fee and to rei nburse herself

(... continued)
virtually nothing of value in the Estate except for the house
sal e proceeds, the paynment of the $34,921 claimby the
Departnent of Health and Mental Hygi ene and any ot her clains
or comm ssions would have conme out of the bequest to MSU A
si zabl e recovery in the survival action could have resulted in
MSU receiving its full bequest, w thout any subtraction for
t he paynment of |egal fees or the Departnment of Health and
Mental Hygiene claim Any recovery beyond the anpunt
necessary to reinmburse the Estate for the legal fees and to
pay claim would have gone to the appellant, as the sole heir.
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for her prior paynents to Keating, w thout seeking or obtaining
prior approval of the orphans’ court, was a violation of her
fiduciary duties to MSU, as a | egatee under the wll.

In ruling that on the undisputed facts the appellant’s
actions constituted a violation of her fiduciary duties, the
circuit court relied on Attorney Gievance Conm ssion V.
Om ut sky, 322 Md. 334 (1991). Owutsky was a disciplinary action
br ought agai nst a lawer who served as the personal
representative for the estates of two clients, a husband and
wife. After both clients died, the | awer took noney fromtheir
estates to pay his legal fees, as attorney for the estate, and to
pay his comm ssions, as personal representative, wthout first
obtai ning the approval of the orphans’ court. Wth respect to
sone of the paynments, the | awer sought approval of the orphans’
court after they were nmde, and eventually obtained approval.
For others, he never sought approval at all.

The Court upheld the circuit court’s factual findings and
| egal conclusion that the attorney’s handling of the estates had
violated the disciplinary rules. In doing so, it mde
observati ons about the responsibilities of fiduciaries that are
equal ly applicable to the case at bar, notw thstanding the

di fference in context:
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There are two serious violations here. [The
attorney] took fees . . . from [the estates of the
clients] without the approval of the O phans’ Court,
and wi t hout accounting for those funds. Mor eover, he
took additional fees fromeach estate which, although
| ater approved, had not been approved by the Orphans’
Court at the tine they were taken. [ The attorney]
treats this second violation as a rather m nor matter.
It is not. The funds held are those of the estate, and
not those of the attorney. The attorney has no right
to those funds, either as a commssion or as an
attorney’s fee, unless and until an approval pursuant
to 8 7-601 or 8§ 7-602 of the Estates and Trusts Article

has been obtained fromthe Orphans’ Court.

Fi duci ari es in general, and attorneys in
particul ar, nmust renmenber that the entrustment to them
of the noney and property of others involves a
responsibility of the highest order. They nust
carefully adm nister and account for those funds.
Appropriating any part of those funds to their own use
and benefit w thout clear authority to do so cannot be
t ol er at ed.

Argui ng that an unauthorized “advance” was | ater

approved as a fee is little better than arguing that a

fiduciary may dip into the client’s funds for a “loan”

as long as the noney is |ater repaid.
| d. at 344-45 (citing Attorney Giev. Commin v. Pattison, 292 M.
599, 606 (1982) (holding that a “loan” taken by attorney from
estate funds, although later repaid with interest, constituted
“an inexcusable and wunjustified breach of his fiduciary
obligations to the estate and a serious invasion of the integrity
of the assets of the estate”)).

The appellant had no authority or discretion to use Estate

funds to pay Keating's legal fee, to her personal benefit,
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wi t hout the prior approval of the orphans’ court. Her conduct,
i ke that of the | awyer in Owutsky, amunted to an appropriation
of Estate funds in clear violation of her fiduciary duties. The
circuit court’s finding in that respect was well supported by the
undi sputed facts.

The appellant’s preenptive act of taking funds from the
Estate and paying Keating obviated the factual considerations
t hat woul d have been relevant to an inquiry under ET 8§ 7-602,
such as whether the survival action was brought with just cause
and in good faith, the reasonabl eness of the fee, and whether
interested parties such as MSU properly were notified. As we
have noted, for a dispute of fact to be material, it nust relate
to the grounds on which the decision rested. Dani el v.

Kensi ngton Hones, Inc., 232 Md. 1, 13 (1963). These issues were

not the grounds for the court’s ruling that the appell ant
violated her fiduciary duties as personal representative by
t aki ng noney out of the Estate to use for her personal benefit.
To the extent that the appellant raises the 1issue of
justification on appeal, having not argued it below, we will say
only that there is no fact contained in the record or advanced in
the appellant’s brief, and no argunent made by her, that could
amount to a justification for her conduct.

Expenses Petition
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Wth respect to the Expenses Petition, the appellant argues
that the court erred by not taking evidence and nmeking factual
findi ngs about the need for the work for which the expenses were
sought as rei nbursenent, whet her the expenses were extraordinary,
and whet her her request for paynent was justified because she had

not filed a petition for comm ssions as personal representative.

MSU s request to vacate the orphans’ court’s order granting
t he Expenses Petition stood on a different footing than did its
request to vacate the order approving the Attorney’'s Fee
Petition. The appellant had not taken noney out of the Estate to
use to reinburse herself (and the others for whom she sought
rei mhursenment) for the expenses she claimed were incurred in
making the decedent’s house ready for sale. Rat her, in
accordance with the law, she first petitioned the orphans’ court
for approval of paynment of the expenses. |Insofar as the record
di scl oses, even after the orphans’ <court issued its order
approvi ng the Expenses Petition, the appellant did not use Estate
noney to pay herself and the others the expenses clained. Thus,
the question before the circuit court with respect to the
Expenses Petition was not whether the appellant had vi ol at ed her
fiduciary duties but whether the expenses for which she sought,

and in the orphans’ court received, paynent approval were
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extraordi nary expenses for which approval of paynment would be
war r ant ed.

We agree with the appellant that the circuit court erred in
failing to take evidence on this issue. As we see it, the
circuit court treated MSU s request to vacate vis-a-vis the
Expenses Petition as if the appellant had used Estate nobney to
pay those expenses wi thout first seeking or obtaining approval
fromthe orphans’ court, when that did not occur.

At the outset of the hearing before the circuit court,
Drager, on behalf of the Estate, suggested in response to an
inquiry by the court as to howto proceed that the appellant take
the stand to testify about the expenses that were the subject of
t he ?Expenses Petition,” so the court could then determ ne the
reasonabl eness of the expenses, whether all or part of themwere
?ordinary mnisterial personal representative functions that are
conpensat ed t hrough comm ssions,” or whether all or part of them
wer e extraordi nary expenses for which the appell ant may have been
entitled to rei mbursenent. Later in the hearing, Briscoe mde
known that it was the appellant’s position that all of the
cl ai med expenses were extraordinary; Drager made known that it
was the Estate’s position that nmpst of the expenses were
ordi nary, although sone nay have been extraordinary; and Davis

made known that it was MSU s position that none of the expenses
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were extraordinary. Clearly, the evidence was in dispute, and
testimony was required to resolve the question whether the
appellant fairly was entitled to rei nbursenent for all or part of
t he extraordi nary expenses she clainmed were incurred in cleaning

and otherwi se preparing the decedent’s house for sale.

JUDGVENT OF THE Cl RCUI T COURT
FOR BALTI MORE CI TY AFFI RVED I N
PART AND REVERSED | N PART,
CASE REMANDED FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT
WTH THI' S OPI NI ON. COSTS TO
BE PAID ONE-HALF BY THE
APPELLANT AND ONE- HALF BY THE
APPELLEES.



