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The principal issue addressed in this opinion is whether
there is a right of appeal froma circuit court's denial of a
petition for constructive civil contenpt for failure to obey
an injunction by the party who filed the petition. W
conclude that, while ordinarily there is no such right of
appeal, there is in this case because the contenpt proceeding
was in the nature of a civil execution to enforce a decree
intertwined with an appeal able order, i.e., the injunction.

Fact ual Background

Howard County, appellant, filed a petition for
constructive civil contenpt in the Circuit Court for Howard
County to enforce an injunction previously entered agai nst
Pack Shack, Inc., appellee. The prior injunction, effective
June 2, 2000, enjoined appellee fromusing its | eased preni ses
as an "adult book or video store,”™ in violation of the Howard
County zoning regulations.! The injunction was entered as
part of a declaratory judgnment proceeding in which appellee
chal | enged the constitutionality of Howard County zoning
regul ati ons applicable to adult video and book stores. The

circuit court upheld the regulations, and this Court affirned

1Section 103.A . 4.1.a defines an "adult video book or video
store"” as "a business establishment . . . where a significant
or substantial portion of the stock in trade is characterized
by an enphasis on matters depicting, describing, or relating
to sexual activities."”



in Pack Shack, Inc. v. Howard County, No. 606, Sept. Term

2000 (filed April 24, 2001). In the matter currently before
us, the circuit court found that there was insufficient
evi dence to hold appellee in contenpt.

On Decenber 14, 1999, in connection with the
constitutional challenge, the parties entered into a
stipul ation pursuant to which appellee adnmtted that it was in
viol ati on of the applicable regulations as of the tinme of the
trial on the constitutional issues. |In that proceeding, at
the circuit court |level, appellee raised various
constitutional chall enges, but on appeal, asserted only First

Amendnent and Article 41 viol ati ons. See Pack Shack Md.

App. at __
On June 9, 2000, appellant filed its petition for

constructive civil contenpt in the same circuit court action,

all eging that appellee was in violation of the injunction,

despite the fact that it had added non-adult books and vi ew ng

boot hs for sex education videos rather than the previously

di spl ayed adult videos. |In response, appellee asserted that

it was no | onger operating an "adult book or video store" as

defi ned by Howard County zoning regul ati on Section

103.A.4.1.a, "in that a significant or substantial portion of

its stock in trade is not characterized by an enphasis on



matters depicting, describing, or relating to sexual
activities," and that it was not offering for view ng on the
prem ses "videos or sinmlar materials characterized by an
enphasis on matters depicting, describing, or relating to
sexual activities."

On July 19, 2000, the circuit court held a hearing.
Appel | ant introduced certain exhibits, one of which was the
Decenber 14, 1999 stipulation entered into in connection with
the constitutional challenge. David Calloway, a Howard County
zoni ng inspector, testified in support of appellant's
petition. M. Calloway inspected appellee' s prem ses on
January 26, February 4, and May 27, 1999, and, after the
effective date of the injunction, on June 8 and July 18, 1999.
Di agrans of the floor plan of the prem ses prepared at vari ous
points in tine were adnmitted into evidence.

M. Calloway testified that on January 26, 1999, the
store was divided into three areas: the northern entrance
area, the main area, and the individual video view ng booth
area. The northern entrance area constituted about 25% of the
fl oor area of the store and contained both adult itens and
non-adult items. The main area included a counter area,
behi nd which adult books and vi deos were di splayed, and the

main fl oor area, where books, videos, and novelties were



di splayed. M. Calloway testified that the main area
contained only adult itens. He testified that the |ayout and
content of the store was the sane at the time of the February
4 and May 27, 1999 inspections.

M. Calloway testified that the June 8, 2000 inspection
reveal ed several changes. He testified that the store
contained the adult itens that he had observed prior to the
June 8, 2000 inspection, but several racks of paperback books
and one rack of greeting cards had been added. |In addition,
the menu for the individual view ng booths indicated a
sel ection of health and sex education filns rather than a nmenu
for adult films, which he had observed at prior inspections.
M. Calloway testified that, at the tine of the July 18, 2000
i nspection, an additional rack of non-adult greeting cards had
been added in the northern entrance area of the store.

On cross-exam nation, he testified that he had not
counted the inventory in the store and did not have a specific
nunmber of adult itenms of inventory versus non-adult itens of
inventory. He further testified that it was not part of his
responsibility to determ ne what appellee would have to do to
bring itself into conpliance so that it would not have a
significant or substantial portion of its stock in trade in

adult nmaterials.



Vi ncent Bonadio, Jr. testified on behalf of appellee.

M. Bonadio testified that he supervised the store business
and, in that capacity, prior to June 2, 2000, in anticipation
of the effective date of the injunction, he directed the
renovati on of the store and changes to the store's inventory.
He testified that 500 magazi nes and 800 videos of a sexually
explicit nature were renoved and were replaced with non-adult
paper backs. He also stated that card racks, novelties, t-
shirts, lingerie, sunglasses, and false fingernails were added
as nmerchandi se for sale. He did not specify how many of the
non-adult itens were added as part of the changes. It was
undi sputed that prior to the changes nmade as a result of the
entry of the court's injunction, appellee sold non-adult

mer chandi se, but the quantity was not specified.

M. Bonadio testified that he participated in an
inventory of the store's nerchandi se after the changes had
been made, and that the inventory was summarized on a documnent
i ntroduced into evidence by appellee. The list contained
adult and non-adult items. He testified that the non-adult
inventory contained 30,521 itenms. OF that nunmber, 13,600
were | apel -sized flag pins. The non-adult inventory also
contai ned 6, 785 non-adult books and 4,600 greeting cards. He

testified that the adult inventory consisted of 6,390 itens,



whi ch included novies, books, and sex toys.

VWhen M. Bonadio testified that the decision of whether
or not an itemwent on the adult or non-adult |ist was made by
"peopl e at corporate,” appellant noved to strike the list on
the ground that the wi tness |acked sufficient know edge of its
contents to warrant its adm ssion. The court denied the
noti on.

On cross-exam nation, M. Bonadi o acknow edged that the
non-adult list included itens such as | atex panties and bras,
edi bl e panties, lingerie, garters, pasties, specialty condons,
and various ganes.

As noted previously, the circuit court refused to hold
appellee in contenpt, and appellant noted an appeal to this
Court .

Contentions of the Parties

First, appellant contends that the circuit court
commtted an error of |aw because it applied a "beyond a
reasonabl e doubt"” standard to a civil contenpt proceedi ng when
it should have applied a preponderance of the evidence
standard. Second, appellant contends that the court erred in
inplicitly finding that the applicable zoning regul ations were
unconstitutionally vague or otherwise in violation of the

First Amendnent when it had al ready found the provisions valid



in the declaratory judgnent proceeding. Third, appellant
contends that the circuit court erred in applying an inplied
percentage requirenent to the "significant or substantial”
| anguage contained in the zoning regulations. Fourth,
appel l ant contends that the circuit court erred in not
beginning its analysis with appellee's admtted violation of
the zoning regul ations and, fromthat starting point,
determ ne whether there had been a significant change in the
busi ness. Finally, appellant contends that the circuit court
erred in denying its notion to strike the inventory |ist.

Appel | ee noved to disnmi ss the appeal on the ground that
there is no right of appeal fromthe denial of a petition for
cont enpt.

Motion to Dism ss Appeal

Appel | ee, relying on Md. Code (1973, 1998 Repl. Vol.),
Courts & Judicial Proceedings (CJ) 8 12-304, contends that
appel lant had no right to appeal fromthe denial of its
petition for contenpt. Appellee also contends that the
contenpt was crimnal in nature and that a reversal on appeal
woul d subj ect appellee to double jeopardy. Wth respect to
the latter point, we disagree. The petition was clearly

styled a petition for civil constructive contenpt and was



filed in accordance with Ml. Rule 15-206.2 The circuit court
declined to find contenpt and, consequently, inposed no
sanction. The question of whether a particular sanction is
unlawful in a civil contenmpt proceeding is not before us.

We proceed to discuss appellee's main point, which is
t hat the appeal cannot proceed even if it is a civil contenpt
proceeding. CJ 8 12-301 provides, in pertinent part:

Except as provided in § 12-302 of this
subtitle, a party nay appeal froma final
judgnment entered in a civil or crimnal
case by a circuit court. The right of
appeal exists froma final judgnent entered
by a court in the exercise of original,
special, limted, statutory jurisdiction,
unless in a particular case the right of
appeal is expressly denied by |aw

CJ § 12-302(b) provides:

Section 12-301 of this subtitle does
not apply to appeals in contenpt cases,
whi ch are governed by 88 12-304 and 12-402
of this title.y

CJ § 12-304 provides:

(a) Scope of review —Any person may
appeal from any order or judgnent passed to

Rul e 15-206, in pertinent part, provides that a
proceedi ng for constructive civil contenpt shall be included
in the action in which the alleged contenpt occurred and t hat
a party to an action in which an all eged contenpt occurred my
initiate a proceeding by filing a petition with the court.

3Section 12-402 applies to appeals in contenpt cases from
the District Court of Maryland. It is substantively the sane
as Section 12-304.



preserve the power or vindicate the dignity
of the court and adjudging himin contenpt
of court, including an interlocutory order,
remedi al in nature, adjudging any person in
contenpt, whether or not a party to the
action.

(b) Exception —This section does not
apply to an adjudication of contenpt for
violation of an interlocutory order for the
payment of alinony.

Appel | ant argues that it has a general right of appeal
under § 12-301 and that 8§ 12-304 provides supplenmentary
authority for appeals in certain situations in contenpt cases.
Specifically, appellant argues that the |anguage in the first
portion of 8 12-304(a) (prior to "including") refers to
crimnal contenpt and that the second portion refers to an
interlocutory order in a civil case enforcing a prelimnary
i njunction or tenmporary restraining order. In this case,
according to appellant, the petition for constructive civil
contenpt is to conpel conpliance with a permanent injunction
and is thus governed by § 12-301. Finally, appellant points
out that, to the extent that 8§ 12-304 may be read to provide a
ri ght of appeal only to persons held in contenpt, Maryl and

appellate courts have applied it only in cases of crimna

contenpt. See Tyler v. Baltinore County, 256 M. 64, 71

(1969); Becker v. Becker, 29 M. App. 339, 342 (1975); Kenmp v.

Kenp, 42 Md. App. 90 (1979), rev'd on other grounds, 287 M.

165 (1980); Harford County Educ. Assoc. v. Board of Educ., 281

-9 -



Md. 574, 576 (1977); Kelly v. Mntebello Park Co., 141 M.

194, 204 (1922), superceded by statute as stated in Billmn v.

Maryl and Deposit Ins. Fund Corp., 312 Md. 128 (1988); and Ex

Parte Sturm 152 Md. 114, 125-26 (1927), superceded by statute

as stated in Billmn v. Muryl and Deposit Ins. Fund Corp., 312

Mi. 128 (1988).

We begin by noting that the express | anguage of the
applicable statutes point to the conclusion that there is no
right of appeal by a party who unsuccessfully seeks to have
anot her party held in contenpt. Section 12-301, providing for
a general right of appeal, states that it applies except as
provided in 8§ 12-302. Section 12-302(b) states that § 12-301
does not apply to appeals in contenmpt cases. Section 12-304
provides a right of appeal in contenpt cases by any person
(i ncludi ng non-parties) but only by the person who has been
held in contenpt. It does not provide a right of appeal to a
party unsuccessfully seeking to have another person held in
cont enpt .

Despite the seem ngly clear |anguage, we shall proceed to
review the history behind the present statutes. At common
law, what is now civil contempt probably did not exist, and
the original |aw of contenpt recognized only what is now known

as crimnal contenpt. State v. Roll, 267 M. 714, 727 (1973).

- 10 -



The contenpt power was directed at offensive conduct which
interfered with the Crown or its official agents. [d. What
is now civil contenpt was originally contenpt in procedure, an
equi table civil procedural device used to secure obedience to

court orders. Ronal d L. Gol dfarb, The Cont enpt Power 50

(1963).
Common | aw contenpt was sunmmary in nature, and there was

no right of appeal. Tyler, 256 Ml. at 69 (citing New Engl and

Novelty Co. v. Sandberg, 315 Mass. 739, 54 N.E. 2d 915, 917

(1944)). The rationale was that it was necessary for the
court to be able to summarily enforce its orders w thout
gquestion. 1d.

Under current Maryland law, there is a distinction
bet ween civil contenmpt and crimnal contenpt, and the
distinction is inportant. See MI. Rule 15-201 et seq.; Roll,
267 Md. at 728. The crim nal contenpt action is prosecuted to
preserve the power and vindicate the dignity of courts and to
puni sh for di sobedi ence of the court's orders. Roll, 267 M.

at 727; Donner v. Calvert Distillers Corp., 196 M. 475, 483

(1950) (quoting Kelly v. Mntebello Park Co., 141 Md. 194

(1922)). The governnent, the courts, and the people have an
interest in such proceedings. Donner, 196 Md. at 483 (quoting

Kelly, 141 Md. 194). Civil contenpt, as it cane to be known,

- 11 -



is renmedial and coercive in nature, and the parties chiefly in
interest are those whose private renedies are being protected

by the contenpt proceeding. Roll, 267 Md. at 728, Donner, 196

Md. at 483 (quoting Kelly, 141 Md. 194). In a civil contenpt
proceedi ng, the penalty nust provide for purging. Roll, 267
Md. at 728. In a crimnal contenpt proceeding, the penalty

i's puni shment for past m sconduct and does not require
purging. 1d. Civil proceedings are to conpel obedience to an
order made to enforce renedies to which a court has found a
private party to be entitled. 1d. Such civil contenpt
proceedings are in the nature of an execution to enforce the

j udgnment of the court. Kelly, 141 Md. at 197-98 (quoting

Bessette v. WB. Conkey Co., 194 U. S. 324, 48 L. Ed. 997, 24

S. C. 665 (1904)(quoting In re Nevitt, 54 C.C. A 622

(1902))).

In 1922, the Court of Appeals decided Kelly v. Mntebello

Park Co., supra. At that time, there were statutes in effect

in Maryl and providing for the right of appeal in civil and
crimnal cases, but none expressly referenced contenpt
actions. See Kelly, 141 Md. at 204-05. 1In Kelly, the
plaintiffs, on Novenmber 11, 1921, filed a bill of conplaint
agai nst John and Marie Kelly, seeking to enjoin themfrom

erecting a garage on their property. A prelimnary injunction

- 12 -



was granted that same day. On Novenber 14, 1921, the court
i ssued an order requiring the Kellys and Harry Collison, a
non-party, to show cause why they should not be held in
contenpt for disobeying the injunction. The court found all
three in contenpt, and they appeal ed.

Wth respect to appealability, the Court began by stating
that at common | aw there was no right of appeal in contenpt
cases unl ess authorized by statute. 1d. at 196. The Court
t hen engaged in a discussion of the difference between civil
and crimnal contenpt, as noted above. |d. at 197-98.

Foll owi ng that, the Court reviewed several Suprene Court cases
of questionable relevance. W note in passing that those
cases did not suggest a right of appeal in the absence of a
finding of contenpt; the issue was sinply not presented.
Moreover, the courts in those cases were not presented with a
situation in which there was a contenpt proceeding after an
appeal ed final judgnent. The cases do stand for the
proposition that, in civil contenpt cases, there has been sone
rel axati on of the rule that contenpt proceedi ngs are not

revi ewabl e on appeal in the absence of a statute expressly
providing for it, particularly with respect to interlocutory
orders.

Fol | owi ng that discussion, the court referred to the

- 13 -



Maryl and cases of State v. Stone, 3 H & McH. 115 (1792), and

WIilliamson v. Carnan, 1 G & J. 184 (1829). 1d. at 202. 1In

St one,

t he general court fined the chief justice
and associate justice of the Charles County
court for contempt for refusing to obey a
wit of certiorari, and that they prayed an
appeal to the court of appeals, which the

general court refused to grant. 1In the

syl | abus, that case is treated as authority

for the statenent: "An appeal does not lie

froman order inposing a fine for contenpt

of court."
Kelly, 141 Md. at 202. In WIlianson, a fine was inposed for
failure to obey a prelimnary injunction. It was reviewed on
appeal fromthe prelimnary injunction. See Kelly, 141 M. at

202- 03.

Next, the Court referred to Longley v. MGeoch, 115 M.

182 (1911). In Longley, the defendants were found in contenpt
for failing to obey a prelimnary injunction. The finding was

reviewed on appeal fromthe entry of a prelimnary injunction.

See Kelly, 141 M. at 203.
The Court, in Kelly, concluded that the case before it

was one of crim nal contenpt because the sanction was
punitive, not remedial, and there was nothing to indicate that
the parties treated it as a proceeding in equity for civil
contenpt. 1d. at 204. The Court stated that the contenpt
proceedi ng was i ndependent of the equity case in which the

- 14 -



i njunction had been granted and was a proceeding at |aw for
crimnal contenpt. [d. The Court ended by stating that
because there was no statute "expressly providing for appeals
in contenmpt cases,” common | aw applied, and the order was not
subject to review. |d. As an alternative ground, the Court
stated that, if it applied the statute providing for appeals
in crimnal cases, the sane result would follow. [d. The
Court explained that the statute required a bill of exceptions
to be filed in order for an appeal to lie. 1d. at 205. Since
there was no bill of exceptions, the appeal would have been

di sm ssed on that basis. 1d.

We note that the Kelly Court stated that the common | aw
rule precluded appeals from any contenpt proceeding. The
case before it, however, was a crimnal contenpt case. It did
not address the existing statutes dealing with appeals in
civil cases, appeal rights in civil contenpt cases, or appeal
rights by non-parties held in contenpt. Simlarly, the Court
did not discuss appeal rights by a party unsuccessfully
seeking to have another held in contempt. \While not a hol ding
with respect to civil contenpt, the clear tenor of the
opi nion, however, was that there was no right of appeal in any
contenpt proceedi ng, absent an express statutory provision.

The Court reaffirmed Kelly in Ex Parte Sturm supra. I n

- 15 -



Sturm five persons were held in contenpt for violating a
court order prohibiting the taking of photographs at a nurder
trial. Photographs were taken and the court held two
phot ogr aphers, the managi ng editor and the city editor of the
News, and the managi ng editor of the Anerican, two newspapers
in Baltimore City, in contenpt. The Court of Appeals treated
it as a crimnal contenpt and, relying on Kelly, dism ssed the
appeal . 152 Md. at 125-26. In doing so, the Court

di stingui shed Enmergency Hosp. of Easton v. Stevens, 146 M.

159 (1924).

| n Energency Hosp., a doctor sued a hospital claimng

that the hospital had unlawfully denied himthe right to
performsurgery in the hospital. On February 21, 1923, the
court issued an injunction against the hospital. On Septenber
26, 1923, the doctor filed a petition requesting that the
hospital be punished for violating the injunction. The
hospital responded and al so noved for dissolution of the
injunction. The court, in an order, continued the injunction
and reserved the question of punishnment until a hearing on the
notion to dissolve. The hospital appealed fromthat order.

The hospital, on appeal, argued that the contenpt was
civil in nature and that it was revi ewabl e on appeal, as

di stingui shed fromcrimnal contenpt which was not revi ewable.

- 16 -



The Court of Appeals stated that, because the doctor did not

object to the appeal, it would proceed to address the issues,
but stated that it was not nmodifying the rule in Kelly. 146

Md. at 165-66. The Court did not expressly decide whether the
contenpt was civil or crimnal but inplied that it was civil
and proceeded to decide the issue because there had been no
tinmely objection by the doctor.

In Chanbers v. State, 3 Ml. App. 642 (1968), a case in

whi ch the appell ant had been found guilty of crim nal

contenpt, we dism ssed the appeal. In doing so, we described
the decisions in Kelly and Sturm as foll ows:

Under the common | aw there was no
appeal fromthe judgment or order of the
court in contenpt proceedi ngs regardl ess of
whet her the contenpt was crimnal or civil
inits nature, unless specially authorized
by statute. This was the concl usion
reached by the Court of Appeals of Mryl and
in Kelly v. Montebello Park Co., 141 M.
194, 118 A. 600, 28 A L.R 33 (1922).

There the Court in its opinion pointed out
that since there is no statute in this
State providing for appeals in contenpt
cases, the common | aw woul d apply, and "the
order appealed fromis not subject to
review by this court.” The Court of
Appeal s reached a simlar conclusion in the
| ater case of Ex Parte Sturm 152 M. 114,
124-126, 136 A. 312, 51 A L.R 356 (1927),
where the Court found that a judgnent

i nposing a fine for crimnal contenpt in
violating an order within the legitimte
scope of the court's authority was not
appeal abl e, since there was no statute in
force expressly providing for appeals in

- 17 -



such cases.

3 Md. App. at 643-44. The Chanbers Court also noted that,
following the decision in Sturm the |egislature enacted
| egi sl ation authorizing appeals in contenpt proceedings. 1d.
at 644. The Court dism ssed the appeal based on the | anguage
of the statute then in effect.® 1d. at 645.

We shall discuss the legislation referred to in Chanbers
and its subsequent history, but before doing so, we shal

di scuss Tyler v. Baltinore County, 256 Md. 64 (1969), perhaps

t he nost inportant Maryl and decision dealing with the issue
before us. In Tyler, appellant sought a wit of mandanus to
conpel officials of Baltinore County to approve his
application to operate a sanitary landfill and to issue hima
permt for that operation. On May 28, 1969, the circuit court
ordered the Director of the County Departnent of Public Wrks
and the County Health Officer to approve appellant's
application and ordered the Director of the Departnent of
Permits and Licenses to issue a permt. The county enpl oyees
refused to issue the permt, and on June 4, the County Counci

met in emergency session and passed a bill providing that no

“At the tinme when Chanbers was decided, the statute
aut hori zi ng appeals in contenpt cases provided for appellate
review only by the Court of Appeals. See 3 MI. App. at 644
(citing Md. Code (1951), art. 5, § 18).
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permt would be issued for a period of 90 days. On June 4 and
June 5, appellant petitioned to have various county enpl oyees
and officials held in contenpt. The circuit court refused to
do so, and appel |l ant appeal ed.

The Court stat ed:

We are persuaded that the notions to
di sm ss should be granted. The right of
appellate review froma finding of contenpt
or a refusal to find contenpt did not exist
at all at common law. The theory was,
essentially, that the power to punish for
contenpt was so absolutely essential to the
functioning and, indeed, the existence of
courts that to be effectual the power nust
be instantly available and inevitable to
t he point of not being subject to change.

4 Am Jur.2d Appeal and Error § 168; 17
C.J.S. Contenpt 8§ 112; New England Novelty
Co. v. Sandberg (Mss), 54 N E. 2d 915, 917:

‘Proceedi ngs for contenpt,

whet her brought for the purpose
of conpelling conpliance with the
order or decrees of the court for
the benefit of a plaintiff or for
t he purpose of inflicting

puni shnment in the public interest
upon one who has flouted the
dignity and authority of the
court, have al ways been

consi dered as sui generis. Every
court of superior jurisdiction
has the inherent power to conpel
obedi ence to its decrees and to
puni sh those who obstruct or
degrade the adm nistration of
justice. At common | aw a hi gher
court had no jurisdiction to
review the proceedi ngs of the
court in which a judgnment for
contenpt was entered.

- 19 -



256 Md. at 69. The Court also referred to our decision in

Chanbers v. State, observing that it relied on Kelly

in holding that under the conmmon |aw rul e
there is no right of appellate review in
contenpt cases, civil or crimnal. The
actual holding in Kelly was not this broad.
It held that the contenpt there invol ved
was crimnal and that there had been no
relaxation in Maryland of the rule that no
appel l ate review was avail able in cases of
crimnal contenpt. Kelly can be read to
say that the common law rule is the

Maryl and rul e and as engaging in a somewhat
vague and ranbling discussion not necessary
to the hol dings made that generally there
is nmore relaxation of the rule in cases of
civil contenpt than in crimnal and that
per haps sonme cases of civil contenpt m ght
be reviewable in Maryl and.

Id. at 69-70.

The Tyler Court observed that the |egislature, by chapter
357 of the Maryland Laws of 1927, enacted statutes expressly
dealing with the right of appeal in contenpt cases, the
| egislation referred to in Chanbers. As of the tine of the
Tyl er decision, the statutes appeared as Article 5, §8 18 and
Article 5, 8 7(e) of the Ann. Code of Maryland (1957, 1968
Repl. Vol.). Section 18 provided that "[a]ny person nay
appeal to the Court of Appeals from any order or judgnent
passed to preserve the power or to vindicate the dignity of
the court and adjudging himin contenpt of court."” Section

7(e) provided that "[a]lny party may appeal to the Court of
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Appeal s fromany of the following interlocutory orders or
actions of a court of equity .

its nature,

cause or

requiring the paynent of alinony.”

any person not a party thereto,

obser ved:

256 M.

As prom sed, we w |

legislation referred to in Chanbers. Laws of 1927, chapter

at

Qur viewis that ordinarily these two
statutes offer the only right in Maryl and
to appellate review in cases of either
civil or crimnal contenpt, and they offer
the right only to those adjudged in
contenpt, not to those who unsuccessfully
seek to have another held to be
cont enpt uous.

There may be occasional instances in
whi ch the order inposing the punishnment for
civil contenpt or refusing to inpose the
order for civil contenmpt is so nuch a part
of or so closely intertwined with a
j udgnment or decree which is appeal abl e as
to be reviewabl e on appeal as part of or in
connection with the main judgnent, as in
Wlliamson v. Carnan, 1 G & J. 184 and
Longley v. M Geoch, 115 Md. 182, 80 A. 843
(in which no point was nade as to the right

to appeal; cf., Emergency Hospital of
Easton v. Stevens, 146 M. 159, 164- 165,
129 A 101). If it be assuned that at one

point in the present case civil contenpt
coul d have been found, the case before us
is not of that kind; indeed it seens to be
inits present posture only a potenti al
case of crimnal contenpt.

70-71.

- 21 -
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now di scuss the history of the
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357. The | aw added a new section 105 to Article 5 of the 1924
Annot at ed Code of Maryland, and for the first tinme, provided
an express right of appeal in contenpt cases. The bil
recited that it provided for an appeal "in certain cases of
contenpt."” The statute is the forerunner of the present
provision and is essentially the sane as the first portion of
CJ) 8§ 12-304 (prior to "including”). The sane section appeared
inart. 5, 8 107 of the 1939 Annot ated Code of Maryl and and
again in art. 5, 8§ 108 of the 1951 Annotated Code of Maryl and.
In the 1951 Code, however, | anguage providing for an appeal of
“an order renmedial in its nature adjudging in contenpt of
court, any party to a cause or any person not a party thereto”
first appeared as part of a section providing for
interlocutory appeals. See art. 5, 8 31. This is the
forerunner of the second portion of present CJ § 12-304. In
the 1957 Annot ated Code of Maryland, art. 5, 8 18, the
| anguage providing for appeals by those held in contenpt
appeared as art. 5, 8 18, and the right of appeal from
interlocutory orders in contenpt cases appeared as art. 5, 8§
7(e). The |l anguage of those two sections, taken together, was
essentially the sane as the current CJ § 12-304.

The Courts & Judicial Proceedings Article was created as

part of a Code Revision in 1973. See 1973 MI. Laws Speci al
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Session ch. 2, 8 1. For the first tinme, the right of appeal
by those held in contenpt (art. 5, 8 18), and the right to
appeal interlocutory orders by those held in contenpt (art. 5,
8§ 7(e)) canme together in one section, nanely, CJ 8§ 12-304. It
was also the first tine that |anguage appeared in the sections
providing for a general right of appeal in civil cases (the
forerunner to CJ 8§ 12-301) which expressly stated that they
were not applicable to contenpt actions (the forerunner to CJ
8§ 12-302(b)). Prior to that, the statutes providing a general
ri ght of appeal in civil cases did not mention contenpt.

The revisor's note to Section 12-301 stated that there
was no change intended in the general rules as to
appeal ability with one exception not pertinent to the case
before us. Wth respect to appeals in contenpt cases, the
note directed readers to § 12-304.

Section 12-302(b) stated that “section 12-301 does not
apply to appeals in contenpt cases, which are governed by § §
12-304 and 12-403.” The revisor's note to 8§ 12-302(b)

i ndi cated that the section stated current |aw.
The revisor's note to § 12-304 stated that the section

basically conbined art. 5, 8 18 and art. 5, 8 7(e) and nmade



t hem applicable to both Iaw and equity.®> The note continued:

In view of the broad | anguage of 8§ 12-301,
the need for a special contenpt appeal
provi sion may be questioned. However,
there is an unusual history with respect to
appeals in contenpt cases. At comon | aw,
the judgnent of the trial court in a
contenpt case was concl usive and not

revi ewabl e by any other tribunal in the
absence of express statutory authority;
Kelly v. Montebello Park Co., 141 M. 194
(1922). It was not until after Kelly had
been reaffirnmed in Ex Parte Sturm 152 M.
114 (1927) that Maryl and adopted the
predecessor of Art. 5, 8§ 18; see Ch. 357,
Laws of 1927. In view of this historical
Situation, it is thought wise to retain an
express authority for appeals in contenpt
cases.

The present sections 12-301, 12-302, and 12-304 are
substantially the same as when they were first enacted in the
Courts & Judicial Proceedings article.

We nmention two other cases, both decided by this Court.

| n Becker v. Becker, 29 Md. App. 339 (1975), follow ng the

entry of a divorce decree, one of the parties filed a petition
for contenpt on the basis that his former spouse was violating

t he provisions of the divorce decree concerning child custody.

SMany of the prior Codes had separate provisions dealing
with | aw and equity actions. The statutes that provided for
an appeal in contenpt cases, the forerunner of the first
portion of 8 12-304, were applicable to both actions. The
interlocutory order provisions referencing contenpt, the
forerunner to the latter portion of present 8§ 12-304, were
applicable to equity actions.
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The trial court declined to make a finding of contenpt, and an
appeal was filed. W treated it as a civil contenpt but

di sm ssed the appeal under CJ 88 12-301, 302, and 12-304,
because “[t]he right of appeal in contenpt cases is not
avai l able to the party who unsuccessfully sought to have

anot her’s conduct adjudged to be contenptuous.” 1d. at 345.
We al so stated that the exception recognized in Tyler was not
appl i cabl e because nothing but the issue of contenpt was
before us. |d. at 346. W opined that if a change in custody
had been deci ded, or sone simlar matter, that it m ght be a
different situation, and we could have reviewed the contenpt
as interwoven with the other issue. |d.

In Kenp v. Kenmp, 42 Md. App. 90 (1979), rev'd on other

grounds, 287 M. 165 (1980),° subsequent to the entry of a

di vorce decree, a petition to nodify visitation and cross
petitions for contenpt for violation of the divorce decree
were filed. The petitions for contenpt were denied. W
stated that there was no right of appeal under 8 12-304 by one
unsuccessfully seeking to have another held in contenpt. 1d.
at 101. We then assuned that the order declining to inpose

civil contenpt was so closely intertwined with the question of

The Court of Appeals stated, at page 176, that a refusal
of contenpt is ordinarily not reviewable.
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visitation within the nmeaning of Tyler, however, that we
reviewed it. 1d. W upheld the determ nation of the trial
court and found no abuse of discretion. |d.

Qur reading of the above authorities |eads us to concl ude
that there has been no holding by the Court of Appeals that CJ
8§ 12-301 or its predecessors do not provide a general right of
appeal in civil contenpt actions. G ven the common |aw, the
strong repeated dicta in the cases, the language in current CJ
88 12-301 and 12-302, indicating that only 8§ 12-304 is
applicable to contenpts, and the absence of a holding that the
general statute does provide such a right, we will not hold
that 8 12-301 provides a general right of appeal in contenpt
cases. |If such a right exists, it is up to others to declare
it.

The question thus becomes whether there is a right of
appeal in the case before us because it fits within the
limted right recognized in Tyler. The cases cited in Tyler,
and other sim |l ar cases, stand for the proposition that there
is aright of reviewin civil contenpt actions when there is
an order other than the contenpt order that is appeal able, and
such right of review probably extends to a refusal to find
contenpt. For exanple, if there is a contenpt ruling with

respect to a prelimnary injunction and there is an
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interlocutory appeal, the contenmpt ruling is reviewable. See

Wlliamson v. Carnan, 1 G & J. 184 (1829). Simlarly, if a

final injunction is entered and appeal ed, a prior contenpt

ruling is reviewable. See Longley v. MGeoch, 115 M. 182

(1911). Even after a final judgnment, if there is a subsequent
order that was al so appeal able and in fact appealed, a ruling

on contenpt may be reviewable. See Emergency Hosp., 146 M.

at 165-66; Kenp, 42 M. App. at 101; Becker, 29 M. App. at
346.

On the other hand, there is scant authority for the right
to appeal (as contrasted to review on appeal from another
order) an order in a contenpt proceeding by a party
unsuccessfully seeking to have another held in contenpt, in
t he absence of another order that is appeal able. Qur
situation falls into that category, to wit, the entry of a
final appeal abl e judgment, a subsequent filing of a petition
for civil contenpt, the denial of that petition, and a notice
of appeal fromthat denial but not as part of an appeal from
an ot herw se appeal able order (e.g., a request for a new
injunction or a notion to dissolve an injunction, or the
like). In the case before us, the petition for civil contenpt
was filed in the same case in which the injunction had been

entered and was in the nature of a civil enforcenment action.
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It was filed pronptly on August 8, 2000, and after an appeal
fromthe contenpt finding was noted, appellant filed a notion
to consolidate it with the injunction case then pending in
this Court. On August 31, 2000, we denied that notion but,
had it been granted, the contenpt proceedi ng would have been
"intertw ned," see Tyler, 256 Md. at 71, with the injunction
proceedi ng and revi ewabl e on appeal.’” W do not believe the
result should turn on our adm nistrative decision as to how to
handl e the appeals. W, therefore, hold that this case cones
within the Tyl er exception, and we will proceed to the issues
rai sed by appellant. |In addressing those issues, we want to
make it clear that we express no opinion with respect to the
ultimate outcome of the contenpt proceedi ng, and we express no
opinion as to whether, if the circuit court declines to hold
appellee in contenpt on remand, that ruling will be
appeal abl e.
Burden of Proof Standard

Appel l ant contends that the circuit court applied the
burden of proof standard for crimnal contenpt. W agree.
The circuit court, in discussing a prior contenpt case in

which it had been involved and whi ch had been appeal ed,

‘I'n maki ng that statenment, we are m ndful of the fact that
the contenpt ruling cane after and not before the injunction
t hat was appeal able and from whi ch an appeal was taken.
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st at ed:

And what do you think they do in Annapolis?
You got it. There should have been a
hearing and the evidence had to establish
beyond a reasonabl e doubt that this was

w llful and deliberate. That they were not
just ordinarily inept. That they had to do
it willfully and deliberately —disobey the
order [of] the court in order to find them
guilty of contenmpt. So to ny know edge,

that's still the standard in contenpt.
[ Appel l ant's counsel]: WelIl, Your Honor,
that's --.

The Court: WIIful, deliberate, preneditated.
In a civil contenpt case that does not involve spousal or
child support, such as the one before us, a petitioner nust
establish that the person sought to be held in contenpt

vi ol ated an order prescribing or prohibiting a course of

conduct. Lynch v. Lynch, 342 wd. 509, 520 (1996), superceded

by statute as stated in Schwartz v. Wagner, 116 M. App. 720

(1997).

The conduct which precipitates the
initiation of contenpt proceedings is the
all eged failure, in contravention of a
court order, to do that which has been
ordered done or the doing of that which is
prohi bited. When that conduct has been
proven, the defendant may be held in
cont enpt.

Lynch, 342 Md. at 519. “[B]ecause the purpose of civil
contenpt proceedings is to coerce future conpliance, [] the
def endant nust have been fully capable of having conplied; in
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addition, the ability to performthe act required by the court
order nmust have been within the power of the defendant.” |[d.

(citing Elzey v. Elzey, 291 M. 369, 374 (1981)). GCivi

contenpt nust be proved by a preponderance of the evidence.

See A. V. Laurins & Co. v. Prince George's County, 46 M. App.

548, 562 (1980).

As the Court of Appeals recently stated in Ashford v.

State, 358 Md. 552, 563 (2000), “[t]he primary purpose of

puni shnent for crimnal contenpt...is vindication of public
authority, enmbodied in the court and represented by the judge,
by punishing the contemor for past m sconduct, not to conpel
future conpliance or to renedy the harm” (Citations omtted).

Conduct must be willful, intentional, or contunmaci ous to

constitute crimnal contenpt. See id.; Lynch, 342 Md. at 522

(quoting Roll, 267 Md. at 730); Caneron v. State, 102 M. App.

600, 608 (1994); Betz v. State, 99 MI. App. 60, 66 (1994).
Because the penalty inposed in crimnal contenmpt is punishnment
for past m sconduct, purging is not required and the penalty
may be purely punitive. Ashford, 358 Md. at 569. A crim nal
contenpt must be proved beyond a reasonabl e doubt. [d.

I n summary, in non-support civil contenpt cases, to find
contenpt, contumacious intent is not required and viol ation of

an order nmust be established by only a preponderance of the
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evidence. Additionally, with respect to any penalties,
inability to conply is a defense even if the inability to
conply was willful. ©On the other hand, a finding of crinm nal
contenpt requires proof of willfulness or contumacious intent
beyond a reasonabl e doubt. Inability to conply is not a
defense. An intentional and deliberate inability to conply,
while a defense to civil contenpt, may be a basis for crimna
contenpt. We shall remand this case for consideration under
t he appropriate standard.
First Amendnment Viol ations

Appel | ant contends that the circuit court inplied that
the zoning regul ati ons were unconstitutionally vague or
otherwise in violation of the First Anendnent. Those issues

have been resolved in Pack Shack v. Howard County, Md.

App. .
| npl i ed Percent age Requirenent

Appel | ant contends that the circuit court erred in
i nposing an inplied percentage requirenment to the "significant
or substantial" portion of stock in trade definition,
contained in the regulations. The reasons for the court's
deci sion are not clear, except for the fact that the court
applied the wong burden of proof standard. W have no basis

for concluding that the circuit court did not understand and
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apply the regul ati ons.
Presunpti on of Continuance
Appel | ant contends that the circuit court erred in not
basing its analysis on an admtted violation of the ordi nance
and a presunption that the violation continued to exist absent

sufficient proof to the contrary. |In Donner v. Calvert

Distillers Corp., 196 Md. 475, 490 (1950), the Court of

Appeal s di scussed the presunption of continuance.

There is, within certain limts, a
presunption of fact that sonething which
has been proved to exist continues to exist
for a reasonable tinme, depending on what it
is and the circunstances of the case. This
is known as the presunption of continuance,
and it is held to be not a I egal
presunption, but a matter of the burden of
proof. In other words, fromthe
circunstances and facts of each particul ar
case are to be determ ned whether a
necessary fact, once proved, has to be
shown by the prosecution to continue to
exi st, or whether there is a presunption of
such continuance, and the burden shifts to
t he defendant to prove that it no | onger
exi st s.

In our view, the injunction that was entered nerely
enjoined a violation of the ordinance as part of the
decl aratory judgnment action based on a stipulation that
appellee was in violation of the ordinance as of a certain
time. Evidence was introduced by both parties in the contenpt

proceedi ng, and it was up to the court, applying the
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appropriate standard as to burden of proof, to make findings
and exercise its discretion. Although the court did not apply
t he appropriate standard, we see no error in failing to apply
t he presunption.
| nventory Li st

Appel | ant contends that the circuit court erred in
admtting a list of the inventory in appellee's place of
busi ness. Appell ant argues that the witness | acked sufficient
know edge to justify adm ssion of the exhibit. The w tness,
M . Bonadio, did state that he received information from
“corporate" with respect to preparation of the inventory. He
al so stated, on both cross-exam nation and re-direct
exam nati on, however, that he personally knew that the |i st
was accurate based on the know edge obtained from his presence
in the business on a daily basis. The adm ssion of evidence

lies in the sound di scretion of the court. See CSX Transp..

Inc. v. Continental Ins. Co., 343 M. 216, 252 (1996)(stating

that a trial court’s decision to admt or exclude evidence
will not be set aside on appeal absent a showi ng of abuse of

di scretion); Barnes v. Rosenthal Toyota, Inc., 126 M. App.

97, 108 (1999)(sane). We find no abuse of discretion.
We shall remand this case for application of the

appropriate standard of burden of proof in a civil contenpt
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action. W express no opinion with respect to the outcone.

It is up to the circuit court to make findings and exercise
its discretion. |If it declines to find appellee in contenmpt,
we express no opinion as to the appealability of that order

If the circuit court finds appellee in contenpt, we express no
opinion as to the sufficiency of the evidence to sustain such
a finding and no opinion with respect to the propriety of

penal ties inposed, if any.

JUDGVENT ON PETI TI ON FOR
ClVIL CONTEMPT VACATED
CASE REMANDED TO THE CI RCUI T
COURT FOR HOWARD COUNTY FOR
FURTHER PROCEEDI NGS

CONSI STENT WTH THI S
OPI NI ON. COSTS TO BE PAI D BY
APPELLEE.



