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Veni ce L. Shipley! appeals two separate decisions of the
Circuit Court for Howard County. The first menorandum and order
i ssued June 21, 2000 construed the WIl of Evelyn G Meyn after
a trial on the merits was held on April 11, 2000. The | ower

court concluded that Evelyn's residual estate went to her

contingent |egatee, appellee Timothy Matlack, by express
| anguage in the WIIl. The date of entry of the judgnment in the
circuit court occurred on June 28, 2000. From t hat deci sion

appel l ant, on Septenber 12, 2000, filed an appeal presenting the
foll owi ng question for our review
I . Did the |ower court err in determ ning

t hat Evelyn’s devise to her brother-in-

| aw had | apsed, [ when he predeceased

her and that the anti-|lapse statute did

not apply in this situation, when

Evel yn had expressly naned a conti ngent

beneficiary in the event that the first

two | egatees did not survive her?

A hearing was held in the Circuit Court for Howard County
on August 21, 2000 on appellant’s petition for a determ nation
of |l ot boundary and a notion to show cause and appellee’s notion
to dism ss. Appel lant’s petition asked the |ower court to

decl are that an existing encroachnment of the nobile hone park on

1Shi pl ey was one of five |legatees of Henry Meyn's WII.
Henry Meyn was the brother-in-law of Evelyn Meyn, whose WII and
estate were the subjects of the | ower court’s opinion. Although
there was an original appeal by appellants Thomas E. Lloyd, et
al., this appeal is solely that of Shipley.

’There were three nanmed |legatees in Evelyn's WII: her
sister Marie, who died several nonths before Evelyn, her
brother-in-law (Mari e’ s husband), who di ed twenty-si x days after
Evel yn’s death, and appel |l ee.
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Evel yn’ s property was an easenent, which could be used in conmon
by the adjoining property owners Henry and Marie Meyn. The
circuit court granted appellee’s notion to dismss. Fromthat
deci sion, appellant also appealed on Septenmber 12, 2000,
presenting the foll owi ng question for our review
Il. Did the «circuit court abuse its
di scretion by granting appel l ee’ s
nmotion to dism ss and declining to hear

appel lant’ s request for a determ nation
of | ot boundaries?

FACTUAL BACKGROUND

Marie Cadl e marri ed Henry Meyn in 1935. Her sister, Evelyn,
married Henry's brother, John, in 1938. The two couples lived
in a house on 2.1 acres |located on Gorman Road in Howard County
that John and Evel yn owned. Marie and Henry owned 4.37 acres
adj acent to John’s and Evelyn’'s property and upon which was a
mobil e village. Both Meyn couples lived together in the Gornman
Road residence until their deaths. Henry was the |ast of the
four to survive. He died in 1997.

During their lives, the Myns operated the forty-site
trailer park business known as Ev-Mar Mobile Vill age. Evel yn
managed the park froman office inside the house; Henry and John
assisted with maintaining the prem ses; Marie kept the books for

t he busi ness.
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John Meyn was the first to die in 1984. His wife, Evelyn,
becanme the sole owner of the 2.1 acres by operation of law. In
the summer of 1986, Evelyn contacted Thomas E. Lloyd® and
arranged for a neeting that also included Henry and Marie. At
t he neeting, each of the surviving Meyns discussed their desire
that the last surviving party should own the home and the
trailer park business. Lloyd, therefore, prepared each of the
Meyn's individual wills and deeds to effectuate each of their
w shes. The deeds, by use of a straw person, conveyed Evelyn’'s
2.1 acres to Evelyn and Marie as joint tenants with the right of
survivorshi p and conveyed Henry and Marie' s 4. 37 acres to Henry,

Mari e, and Evelyn as joints tenants with rights of survivorship.

Marie died in 1997 leaving as executor of her WII her
husband, then her sister. Evelyn died a few nonths |ater and
Henry died twenty-six days after Evelyn's death. The putative
| egat ees subsequently disputed the construction of Evelyn's
WII. Her WII reads, in pertinent part:

| TEM 111. All the rest, residue and

remai nder  of my estate whether real
personal or mxed, of every kind and

SThomas E. Lloyd was the attorney who drafted the Meyns’
WIlls and served as personal representative until the Orphan’s
Court, on January 12, 2000, renoved him for cause involving
m smanagenent of the estate assets as well as breach of
fiduciary duties. We subsequently affirmed the order of the
Orphan’s Court in an unreported decision, No. 2706, Sept. Term
2000 (filed Jan. 11, 2001).
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description, whether now owned or hereafter
acquired, and wheresoever situate, which |
may own or have the power to dispose of at
my death, whether in possession, reversion,
expectancy, or remai nder including all such
property over which | now have or nmay have
at the tinme of ny death the power of
appoi ntnment, | hereby give, devise, bequeath
and appoint unto my sister, MARI E ELI ZABETH
MEYN, absolutely, if she shall survive nme
for a period of thirty (30) days; but if ny
sister, MARIE, shall predecease ne or fail
to survive nme a period of thirty (30) days,
then and in any of those events, | give,
devi se, bequeath and appoint all the rest,
resi due and remmi nder of ny estate unto ny
brot her-in-1| aw, HENRY EDWARD MEYN,
absol utely.

I TEM1V. |If both ny sister and my brother-
in-law shall predecease me as hereinbefore
provi ded, then | give, devise, bequeath and
appoint all the rest, residue and renmai nder
of nmy estate to TIMOTHY MATLACK, [a nephew
by marri age] absolutely, per stirpes.

| TEM V. | do hereby nom nate, constitute
and appoint nmy sister, MARI E ELI ZABETH MEYN,
to be the Executrix of this my LAST WLL AND
TESTAMENT; if for any reason ny sister,
MARI E ELI ZABETH MEYN, shall predecease nme or

shall fail or refuse for any reason to
qualify, then and in that event, | hereby
nom nat e, constitute and appoi nt ny

attorney, THOVAS E. LLOYD, to be the
Executor of this ny LAST WLL AND TESTAMENT.
My personal representatives shall serve
w t hout the necessity of giving bond for the
performance of their duties hereunder other
than that bond required by | aw.

Prior to Henry's death, Lloyd prepared a new WIIl, which
Henry executed on June 13, 1997 while confined in a hospital.
In his WIIl, Henry left twenty percent of his estate to each of

the five followi ng | egatees: Shipley, Toni M Abram M chele
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Froats, Timothy Matlack, and Dale Matl ack. Letters of
adm ni stration were issued to Lloyd on June 6, 1997 in the
estate of Evelyn. On June 30, 1997, letters of adm nistration
were i ssued to LI oyd as personal representative in the estate of
Henry.

On January 25, 1998, appellee filed suit in the Circuit
Court for Baltinore City seeking a declaratory judgnment that he
was Evelyn's sole |egatee. In April 1998, Lloyd filed a
decl aratory judgnment action in the Circuit Court for Howard
County seeking judicial interpretation of the testanentary
| anguage of the WI Il of Evelyn and appell ee responded by filing
a notion for summary judgnment. The conpl aint asked the court to
determine the true intent and purpose of the last WIIl and
Testanment of Evelyn G Meyn and Henry E. Meyn. Al'l of the
residuary | egatees were served. The Circuit Court for Howard
County, on February 19, 1999, granted summary judgnment in favor
of Tinmothy Matl ack based on the followi ng findings of fact and
concl usi ons of | aw

(a) Henry E. Meyn, by operation of Section
4-401 of the Estates and Trusts
Article, IS consi der ed to have
predeceased Evelyn G Meyn;

(b) Since both Marie Meyn and Henry E. Meyn
predeceased Evelyn G Meyn, then under
Iltem IV of the WII, the residuary

estate of Evelyn G Meyn shall be
distributed to J. Tinmothy Matl ack.
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Since that time, nunerous pleadi ngs have been filed. Three
of the residuary | egatees in Henry’s WIIl, appellant, Abram and
Froats, filed a notion to alter or anend judgnent. Ll oyd
submtted an affidavit to the court. After reviewi ng the notion
and affidavit, the <circuit court determned that summary
j udgnment should not have been granted, struck the judgnment, and
set the case for trial. Atrial on the nerits was held on April
11, 2000 and the court permtted the parties to file post-trial
subm ssi ons. In its June 20, 2000 nenorandum and order, the
court ordered and declared that:

(a) Henry E. Meyn, by operation of Section
4- 401 of the Estates and Trust Article,
is considered to have predeceased
Evelyn G Meyn;

(b) Since both Marie Meyn and Henry E. Meyn
predeceased Evelyn G Meyn, then under
Iltem IV of the WII, the residuary
estate of Evelyn G Meyn shall be
distributed to J. Tinothy Mtl ack; and

(c) Under the terms of the WIIl of Evelyn
G Meyn, the legacy to Henry E. Meyn
became inoperative upon his death, and
the anti-lapse statute, Section 4-403

of the Estates and Trust Article, does
not apply.
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DI SCUSSI ON

Appellant’s first contentionis that the circuit court erred
in the construction of Evelyn’s WII by not applying Maryl and’ s
Anti -l apse Statute, MI. Code (Repl. Vol. 2001), Estates & Trusts
(E.T.) § 4-403:

(a) Death of legatee prior to testator. -

Unless a contrary intent is expressly
indicated in the will, a |egacy my not
| apse or fail because of the death of a
| egatee after the execution of the will but
prior to the death of the testator if the
| egatee is:

(1) Actually and specifically nanmed as
| egat ee;

(2) Described or in any manner referred
to, designated, or identified as |egatee in
the will; or

(3) A nenmber of a class in whose favor
a | egacy i s nmde.

(b) Effect of death of |egatee. — A | egacy
described in subsection (a) shall have the
sane effect and operation in |law to direct
the distribution of the property directly
fromthe estate of the person who owned the
property to those persons who would have
taken the property if the | egatee had died,
testate or intestate, owning the property.

(c) Creditors of deceased | egatee. -
Creditors of the deceased | egatee shall have
no interest in the property, whether the
claim is based on contract, tort, tax
obligations, or any other item
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(Enmphasi s added.) Appellant states correctly that E.T. 8 4-403
effectively saves the |legacy from | apsing when a | egatee does
not survive the testator by thirty full days.

Appel | ee, on the other hand, contends that the |anguage of
the statute indicates that the anti-lapse provision in
subsection (a) does not apply when a contrary intent is
expressly indicated in the WIIl. Additionally, appellee argues
and appel |l ant concurs that E.T. 8 4-401 nust be applied in this
case. Section 4-401 reads:

Deat h of | egatee

A | egatee, other than his spouse, who
fails to survive the testator by 30 full
days is considered to have predeceased the

testator, unless the wll of the testator
expressly creates a presunption that the
|l egatee is considered to survive the

testator or requires that the |[|egatee

survives the testator for a stated period in

order to take under the will and the | egatee

survives for the stated period.
Appellant maintains that E. T. 8 4-401 would not render the
| egacy i noperative because even though by definition of E T. 8§
4- 401, Henry predeceased Evelyn, by surviving only twenty-six

days after her death, the legacy is saved by the anti-I|apse

statute. Appellee points out, however, that the WI| expressly

states that, in order for Evelyn's estate to pass to Henry, he
must first survive her. |If Henry does not survive Evelyn, the
WIl states that the estate shall go to Evelyn's nephew -

appel | ee.
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Appellant relies on Bratley v. Suburban Bank, 68 M. App.
625 (1986), for support and insists that E.T. § 4-401 should be
applied as suggested by the Henderson Comm ssion Comnents.*
Specifically, appellant refers to exanple “iv” in the coment,
which states that, if a bequest in a WIIl provides “To A" with
no additional |anguage then,

[ulnder this provision, if A survives the

testator by less than 30 days, A wll be
deened to have predeceased the testator, but
the provisions of the anti-lapse statute
will save the |egacy.
Bratley, 68 M. App. at 629. In Bratley, the testator

bequeat hed the following gift:
To Eleanor Bratley (Ms. CYRIL O), a
friend, five percent (5%, iif [living,
ot herwi se this bequest shall fail.

ld. at 627. Bratley survived the testator by twenty-four

cal endar days. Thus, by virtue of E. T. 8 4-401, Bratley
predeceased the testator. However, Carol Bratley, the daughter
and personal representative of El eanor Bratley s estate, argued
that the anti-|apse statute controlled and the | egacy shoul d not

fail even if Eleanor did not survive the full thirty days.

4Section 4-401 was recomended to the legislature by the
Hender son Conmi ssi on (Comm ssi on), which was chaired by the | ate
Chi ef Judge of the Court of Appeals, WIlliamL. Henderson. The
governor appointed the Comm ssion to review and revise the
testanmentary | aw of Maryland. In 1969, 8 4-401 was originally
codified and | ater became 8§ 4-401 of the Estates and Trusts
Article. Laws of 1974, ch. 11, § 2. See Bratley, 68 M. App.
at 629, n.4 & n.5.
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In the case sub judice, appellant anal ogi zes t he bequest in
Evelyn's WIIl to the bequest in Bratley, asserting that the

provision in Evelyn's WII, ®“ITEM I11,” conports wth the

Henderson Conmm ssion exanmple “iv.” “I1TEM 111" states, in
pertinent part:
: but if my sister, MARIE, shall
predecease nme or fail to survive ne a period
of thirty (30) days, then and in any of
t hose events, | give, devise, bequeath and
appoint all the rest, residue and renai nder
of my estate until my brother-in-law, HENRY
EDWARD MEYN, absol utely.
We di sagree with appellant’s concl usi ons because it negates
a critical provision in Evelyn's WIIl, “ITEMIV":

If both ny sister and ny brother-in-Ilaw
shal | pr edecease me as her ei nbef ore
provi ded, then | give, devise, bequeath and
appoint all the rest, residue and renni nder
of ny estate to TIMOTHY MATLACK, [a nephew
by marri age] absolutely, per stirpes.

(Enphasis added.) We explained in Bratley that the anti-|apse
statute did not apply because the testator had appended to her
bequest the phrase, “if living, otherwi se this bequest shall
fail.” ld. at 632. We reasoned, therefore, that, had the
testator not added the above-quoted phrase, E.T. § 4-403 would
have saved the legacy for the Bratley estate; but, the phrase
patently indicated the testator’s intent that the | egacy shoul d

| apse if Eleanor Bratley did not survive her. Id.



- 11 -
Li kewi se, in the instant case, Evelyn appended “ITEMIV’ to

her gift, placing a condition of survivorship on the |egacy.
I n our recent decision in Segal v. Honmelfarb, 136 Md. App. 539,
547 (2001), we reasoned that “[s]tatutes for the prevention of
| apses are i ntended, not to defeat the [Will, but to suppl ement
it . . . .” (quoting Vogel v. Turnt, 110 M. 192, 197 (1909)).
The statute “ought not to control if it [is] inconsistent with

the [Will . . . .7 Id. Thus, we do not agree with appell ant

that Evel yn’s bequest passed i mediately to Henry and shoul d be
distributed to his beneficiaries. Such a construction of the
WIIl is untenable when there is a contrary intent expressed in
the WII. As the circuit court properly cal cul at ed:

Under [appellant’s] reading, Item IV, the

bequest to Tinothy WMtlack, would have no

meani ng, because Tinothy could never take

under the WIIl since Henry' s status, dead or

alive, always bl ocks the bequest to Tinothy.
We perceive no error in the circuit court’s determ nation that
the anti-|l apse statute does not apply in this situation, whereby
the expressed intent of Evelyn’s WII nanmed appellee as a

contingent beneficiary in the event that both Marie and Henry

did not survive her.
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Appel l ant’s second contention is that the circuit court
abused its discretion when it declined to consider appellant’s
request for a determnation of |ot boundaries. We agree and
will remand on this issue al one.

During their lifetinme, Evelyn, Marie, and Henry owned, as
joint tenants in fee sinple, parcel 492 on Gorman Road near the
town of Savage, Maryland in Howard County. Evelyn and Marie
owned an adj oi ni ng parcel 743 on Gornman Road as joint tenants in
fee sinple. According to appellant, after the parties’ deaths,
parcel 743 was part of Evelyn’s estate and parcel 492 was part
of Henry’s estate.

Appellant filed a petition and supplenmentary petition
seeking a declaratory judgnent that identified the real property
contained in Evelyn’s estate and in Henry's estate because, as
appel lant alleges, the title to each property “was clouded by
the existence of a 40 year encroachnment of Henry's use of
Evel yn’s | and.” Appellant included in her petition a survey pl at
of Ev-Mar Trailer Park, which she avers shows a trespass of
Henry’ s nobil e hone park on Evelyn’s | and of nore than one-half
acre which has continued, exclusively, in Henry's use without
interruption for forty years. U timtely, appellant’s petition
all eges that, “if Evelyn's estate was finally determ ned to go

to Tinmothy Matlack, a division of the two tracts of land is
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inevitable and will lead to immnent litigation unless this
justiciable controversy is resolved.”

We stated in Handan v. Klimovitz, 124 M. App. 314, 323
(1998), that a notion to dismss

should be wused in declaratory judgnment

actions only to <challenge the |egal
avai lability or appropriateness of the
remedy.

(Enphasi s added.) Moreover,

[w] here the plaintiff’s pleading sets forth
an actual or justiciable controversy, it is
not subject to denurrer [or notion to
dism ss] since it sets forth a cause of
action, even though the plaintiff may not be
entitled to a favorable declaration on the
facts stated in his [or her] conplaint; that
is, in passing on the denurrer, the court is
not concerned with the question whether the
plaintiff is right in a controversy, but
only with whether he [or she] is entitled to
a declaration of rights with respect to the
matters all eged.

(Gting Hunt v. Montgonmery County, 248 M. 403, 409 (1968).)

Because it is alleged that the trespass or easenent prevents
t he proper distribution of both the estates of Evel yn and Henry,
we will remand the case to the lower court for purposes of

quieting title.

JUDGMENT OF THE CI RCU T
COURT

FOR HOMNMRD COUNTY AFFI RMED
I N

PART AND REVERSED | N PART,;
CASE REMANDED FOR FURTHER
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PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON.

COSTS TO BE PAI D ONE- HALF BY
APPELLANT AND ONE- HALF BY
APPELLEE.



