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Appel l ant, Charlotte Butler-Tulio, brought this nmedical
mal practice action in the Circuit Court for Prince George's
County agai nst appellees, Carlton Henry Scroggins, MD. and the
Prince George’s Hospital Center, for allegedly |eaving part of
a mcrosurgical needle in her wist during an operation to
repair a transected nedi an nerve.!? After the jury returned a
verdict in favor of appellees, appellant noted this appeal
chal l enging the adm ssibility of the testinony of appellees’
expert witness, Ronald WIIliamLuethke, MD., and the propriety
of certain jury instructions given by the trial court. Those
two issues are now presented to us in the form of five
guestions: ?

| . Did the trial court err in permtting
Ronald W Iliam Luethke, M D. , to
testify as an expert wtness for
appel | ees, over appellant’s objection,
al t hough he had originally been
consulted by appellant for a nedical
eval uati on and possi ble treatnment?

1. Didthe trial court err in instructing
the jury on interveni ng and supersedi ng

cause?

[11. D d the trial court err in
stating, during the course of

1 The “median nerve” is located in the forearm W B. SAUNDERS COWANY, HARCOURT
BRACE & COWPANY, DORLAND' S | LLUSTRATED MEDICAL DiCTIONARY 1123 (28'" ed. 1994); “transected”

is defined as “a cutting made across a long axis.” M JUR 3D SERIES, Proof of
Facts, TABER' S CYCLOPEDIC MEDICAL DICTIONARY 1759 (dayton L. Thonas, ed., 15" ed.
1985) .

2 To aid our analysis, we have rewrded and reordered the questions
presented by appellant but have otherw se |l eft them substantively intact.



instructing the jury on the
applicable standard of care, that
“[t]here is a presunption that
health care providers perform
their nmedical duties wth the
requi site care and skill?”
V. Did the trial court err in failing to
instruct the jury on the doctrine of
res ipsa loquitur?

V. Did the trial court err in failing to
instruct the jury as to the “borrowed
servant” or “captain of the ship”

doctri nes?

For the reasons that follow, we shall affirmthe judgnment

of the trial court.

BACKGROUND

On August 19, 1991, appellant accidentally cut the wist of
her right armwhile she was perform ng a household chore. She
subsequently sought nedical attention at appellee Prince
George’s Hospital Center. There, the cut was sutured in
appel l ee’ s emergency room

When appel |l ant continued to experience pain and nunbness in
her right hand, she was referred to appellee, Carlton Henry
Scroggi ns, MD. After exam ning appellant, Dr. Scroggins
concluded that she had suffered an injury to the nmedi an nerve,
and schedul ed her for surgery.

On Septenmber 12, 1991, Dr. Scroggins performed surgery on
appellant’s wist at Prince George’s Hospital Center. On the
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medi an nerve, he found a neuroma, a nodul e made up of nerve and
scar tissue, and renoved it. During that operation, he was
assisted by another surgeon, a scrub technician, and two
circul ating nurses.

The nurses were enployees of Prince George’s Hospital
Center. Anmong other things, they were responsible for counting
t he needl es and recordi ng whet her the count was “correct” on the
“Operation Room Data Form” During appellant’s operation, two
counts were perforned and recorded as “correct” on that form

Fol | owi ng surgery, appellant continued to conpl ain of pain.
Dr. Scroggins referred her to the Raynond Curtis Hand Center at
Uni on Menorial Hospital (“Union Menorial”). At Union Menorial,
on Decenber 15, 1992, Clara Belle Wheeler, MD., perforned
anot her surgery on appellant’s wist. |In her operative notes,
Dr. \Wheel er indicated that she found “a shiny object . . . lying
over the tendi nous portion of the palmaris |ongus® as it splayed
into the palmar fascia.”* Under | oupe® magnification, Dr.

Wheel er identified the object as a “surgical suture needle.”

3 The “palmaris longus” is a nuscle that “flexes [the] wist joint.” W B.
SAUNDERS COVPANY, HARCOURT BRACE & COWPANY, DORLAND S | LLUSTRATED MEDI CAL DiCTIONARY 1080 (28th
ed., 1994).

4 “pPalmar fascia” are “bundles of fibrous tissue radiating toward the bases
of the fingers fromthe tendon of the palmaris |ongus nuscle.” 1d. at 107.

“

5 “Loupe” is defined as a convex lens for low nmagnification of minute

objects at very close range.” |d. at 960.
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The surgical pathology report identified the same object as a
“metallic splinter,” which was six-tenths of a centinmeter in
l ength and | ess than one-tenth of a centinmeter in dianmeter.

On January 12, 1995, appellant was exam ned by Ronald
WIliam Luethke, MD., a plastic surgeon. Appellant told Dr.
Luet hke that she had cut her hand on a piece of glass in 1991,
and that Dr. Scroggins had performed surgery a few weeks after
the injury. She conpl ai ned of weakness in her hand, abnormal
sensations in her thumb and fingers, and difficulty in bending
her hand back. After exam ning appellant’s hand and wist, Dr.
Luet hke concluded that appellant was suffering from a “Ilow
medi an nerve injury,” but advised against further surgery.
| nst ead, he recomended only synptomatic treatnent.

At the end of the exam nation, appellant asked Dr. Luethke
if he “coul d support her clai mof negligence” agai nst appell ees.
In reply, Dr. Luethke stated that “the presence of a small
m crosurgical needle in the wound in the area where it was
described . . . would have little, if any effect, on her current
disability or treatnment with regards to her previous injuries.”
He further advised her that he “could not support her claim of
negl i gence” but “would be happy to see her back should she
desire further consultation and treatnment.” Appellant did not

see Dr. Luethke agai n.



Two years later, on January 10, 1997, appellant filed a
conplaint in the Circuit Court for Prince George's County
agai nst Dr. Scroggins and the Prince George’s Hospital Center,
al l egi ng, anong ot her things, that appellees were negligent in

|l eaving a foreign object in her wist during surgery.

Tri al

At trial, appellant called two expert w tnesses: Joseph
Ant hony Mead, Jr., MD. and Carol M Mennich, R N Dr. Mead
opi ned that Dr. Scroggins had viol ated the standard of care owed
appel lant by leaving “a needle or part of the needle” in the
wound, by later failing to discover that “the needle part” had
been left there, and by failing to recognize that that was the
cause of appellant’s continued pain and disability.

Dr. Mead further testified that, in his opinion, the
“needl e” left in the wound was the cause of appellant’s “pain
and injury.” But he declined to express an opinion as to how a
part of that needle had broken off or how it had found its way
into the wound site. Mdreover, he declined to state that Dr.
Scroggi ns was responsi ble for breaking the needle in the first
pl ace.

Appellant’s other expert wtness was Carol Mennich, a

regi stered nurse. She testified that needle counts were
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perfornmed during appellant’s surgery at Prince George’'s Hospital
Center, and that those counts were the responsibility of the
operating roomnurses. The purpose of such counts, according to
Mennich, is to “insure there are no foreign objects left in the
body cavity.” She opined that the nurses, who assisted Dr

Scroggins, failed to properly account for the needl es because
they indicated twice on the operating room data form that the
needl e count was correct when a portion of one of the needles
was ni ssi ng.

Appel | ees’ expert witness was Dr. Luethke, the plastic
surgeon consulted by appellant two years earlier. Dr. Luethke
had not been nanmed as either a fact or expert witness by
appel | ant.

After describing his exam nation of appellant, Dr. Luethke
testified that leaving a mcrosurgical needle in the wound is

not a violation of the standard of care, and that it “[i]n fact

happens all the tinme.” He further opined that there are
“many ways . . . a mcrosurgical needle could . . . find its way
into an operative wound by no fault of anyone’s.” According to

Dr. Luethke, “[t]he needle was found well away from the area of

the previous nmedian nerve repair,” and, the nmetallic sliver or
m crosurgi cal needl e had “nothing to do” with appellant’s injury

or the pain in her wist and hand.
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He further stated that, at the conclusion of her
exam nation, appellant had asked hi m whether he could support
her clai mof negligence. In response, Dr. Luethke stated that
he could not as there was no evidence that either appellee had
“breach[ed] the standard of care.” Wen defense counsel asked
Dr. Luethke why he thought appellant had conme to see him Dr.
Luet hke responded that he “came away [from the consultation]
with the distinct inpression that [appellant] was hoping for
soneone or a physician to support her claimof negligence.”

When the trial ended, the jury returned a verdict in favor
of appellees, finding that neither Dr. Scroggins nor Prince

George’s Hospital Center had breached the standard of care.

DI SCUSSI ON

Appel | ant contends that the trial court erred in allow ng
Dr. Luethke, who had previously exam ned appellant at her
request, to testify as an expert wi tness for appellees, over
appel l ant’ s objection. In support of that contention, appell ant
advances four reasons why the doctor’s testinmony should have
been excluded: First, as a “treating physician,” Dr. Luethke
violated a fiduciary duty when he gave expert testinony agai nst
appel | ant. That duty, according to appellant, arose out of

their physician-patient relationship. Second, “the probative
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value of [Dr. Luethke' s] testinony . . . was outweighed by its
prejudicial effect.” Third, allowing a treating physician to

testify as an expert witness against a patient in a nedica

mal practice case, as Dr. Luethke was permtted to do,
“threaten[s] the integrity of the judicial process.” And
fourth, “Dr. Luethke's testinmny should have been excluded

because he participated in ex parte contacts with [appellees’]

attorneys.” After carefully considering each ground, we remain
unpersuaded that the trial court erred in permtting Dr. Luethke
to testify as a defense expert.

Bef ore addressing the nerits of appellant’s clains, we note
that, in deciding whether to admt or exclude expert testinony,
a trial judge is “vest[ed] . . . with [a] wide latitude” of
di scretion. Massie v. State, 349 Md. 834, 850 (1998). |Indeed,
that decision “will be reversed only if it is founded on an
error of law or some serious nmistake, or if the judge has abused
his discretion.” Franch v. Ankney, 341 M. 350, 364 (1996)
(citing Hartless v. State, 327 Md. 558, 576 (1992)). Even then
a reversal is not warranted unless the erroneous adm ssion of
such evidence was prejudicial. The burden of show ng that as

well as error falls squarely on the conpl aining party. Beahmuv.

Shortall, 279 Md. 321, 330 (1977).



A Physician’s Fiduciary Duty

We begin our analysis by observing that there is no
physi ci an-patient privilege in Maryland. *“Conmunications made
to a physician in his professional capacity by a patient are
nei ther privileged under the comon | aw of Maryl and, nor have
t hey been made so by statute.” Rubin v. Weissman, 59 Ml. App
392, 401 (1984) (citing Robinson v. State, 249 M. 200, 221
(1968)); see also OBrien v. State, 126 M. 270, 284 (1916).
That has been the law of Maryland, and, except for a narrow
exception created by the General Assenbly in the nental health
area, ® that remnins the |aw of Maryl and today. G ven the
settled nature of Maryland | aw on that point, appellant takes a
novel tact: conceding that no physician-patient privil ege exists
in Maryland |l aw and that, even if one did, it was waived when
appel l ant put her nedical condition in issue, appellant clains
Dr. Luethke s expert testinmony should have nonethel ess been
barred because it violated, not a privilege, but a physician’s
fiduciary duty to his patient. According to appellant, when a

treating physician “ceases to be a fact witness” and becones an

6 Courts and Judicial Proceedings § 9-109 of the Mryland Code Annotated
creates a limted privilege for pati ent-psychi atri st and patient-psychol ogi st
communi cations; 8§ 9-109.1 creates a privilege for conmmunications between a client
and a psychiatric-nmental health nursing specialist; and 8 9-121 creates a
privilege for comunications between a licensed social worker and a client. M.
Code Ann. (1973, 1998 Repl. Vol., 2000 Cum Supp.), 8§88 9-101, 9-101.1, and 9-121
of the Gs. & Jud. Proc. Article.
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“expert witness on standards of care” the physician’s testinmony
is “no |l onger an integral conponent of the fact-finding process”
but “becones part of the defense |litigation strategy.” Allow ng
such testinony, appellant claims, violates “[t]he fiduciary
nat ure” of the physician-patient relationship, the protection of
which requires a rule “precluding treating physicians fromever
testifying as expert witnesses” against their patients.’

Before reaching that issue, however, we feel conpelled to
note that the record does not fully support the concl usion that
Dr. Luethke was in fact appellant’s “treating physician.”
Al t hough we have not addressed this issue in this context
before, we have considered the question of what is a “treating
physician” in the context of determning when a patient’s
statenments to his or her doctor are adm ssible as an exception
to the rul e agai nst hearsay.

In Low v. State, 119 MJ. App. 413 (1998), the issue before
us was whether a physician was a “treating” or “exam ning”
physi ci an for the purpose of determ ning whet her statenents made

to that doctor by a twelve-year-old victimof sexual abuse were

7

Mich of the |anguage appellant enmploys and a significant portion of the argunent
she espouses in support of that proposition can be found in the dissenting
opinion of the Honorable Charles W Johnson in Carson v. Fine, 867 F.2d 610
(Wash. 1994), which, as a result of an apparent oversight, was not cited in
appel lant’ s brief. As interesting and thoughtful as that dissent is for the
proposition that a treating physician has a fiduciary duty not to testify against
a patient, we respectfully disagree.
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substantive evidence under Maryland Rule 5-803. Subsecti on
(b)(4)8 of that Rule permts the adm ssion of “[s]tatenments nmade
for purposes of nedical treatment or nmedical diagnosis in
contenpl ation of treatnment” as substantive evidence.?®

In Low, we held that because the doctor saw the victim®“for
the sol e purpose of exam ning and detecting child abuse,” she
was not a treating physician under Rule 5-803 (b)(4) and
therefore any statenments nmade to her by the victim were not
adm ssi bl e as substantive evidence under that exception to the
hearsay rule. 1d. at 425. |In reaching that result, we stressed
that “the declarant’s subjective purpose in mking any

statenments to a physician is of vital inmportance in determ ning

8 The full text of Maryland Rule 5-803(b)(4) is as foll ows:

Statenents nmade for pur poses  of medi cal

t r eat ment or medi cal di agnosi s in
contenplation of treat nent and descri bing
nedi cal hi story, or past or pr esent
synpt ons, pain, or sensati on, or t he
inception or general character of the cause
or ext er nal sources thereof i nsof ar as
reasonabl y pertinent to treat nent or

di agnosi s in contenpl ation of treatnent.

9 “Statenents by a patient to a physician consulted for diagnosis and
treatnent are adm ssible under the theory that soneone who goes to a doctor for
diagnosis and treatnent is not going to supply false information.” Choi v.
State, 134 M. App. 311, 321 (2000). Thus, “statements of nmedical history, made
by a patient to a treating medical practitioner for the purposes of treatnent,
may be admitted as substantive evidence through the medical wtness.” Id. at
320. However, “if the nedical practitioner is engaged only to render an expert
opinion, and not for purposes of treatnment, statements of history related by the
patient are admssible through that witness for the limted purpose of explaining
the basis for the expert’s opinion.” Id.
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whet her to admt those statenents as substantive evidence even
t hough hearsay.” 1d. (citing In re Rachel T., 77 M. App. 20,
34 (1988)).

I n determ ning the purpose of the victim (or declarant) we
took into consideration that there was “no evidence that [the
decl arant’ s] subjective intent when being examned and
interviewed by [the doctor] was to communicate potenti al
ail ments or abuse in hopes of further treatnent.” | d. We
further noted that the declarant had been referred for only a
medi cal exam nation, that she presunmably had never been treated
by that physician before, and that there was no indication that
she woul d ever be again. |d. at 421.

As in Low, appellant net with Dr. Luethke on only one
occasion and, as in Low, it was for a nedical evaluation. At
t he conclusion of her exam nation, appellant asked the doctor
whet her he could support her <claim of negligence against
appel | ees. He indicated that he could not, and she did not
return for further treatnment. At trial, Dr. Luethke testified
that he “canme away [fromtheir consultation] with the distinct
i npressi on that she was hoping for someone . . . to support her
cl ai mof negligence.” Because appellant did not testify on this
point —as the issue of her “subjective intent” was not raised

by either party before or during trial —we do not know what

-12-



expl anati on she would have given at trial for seeing Dr.
Luet hke.

As this brief summary of the testimony on this issue
reveals, the evidence is, to be sure, anbiguous as to whether
Dr. Luethke was a “treating” physician. As appellant’s entire
argunment for finding that Dr. Luethke had breached a fiduciary
duty by testifying agai nst appellant is based on the assunption
that he was a “treating” physician, this issue would not be,
under a different set of circunstances, inconsequential. But
because we find no fiduciary duty in Mryland that would
prohi bit a physician, treating or otherwi se, fromgiving expert
testi nony against a patient, we do not reach that issue here.

| n support of her argunment that Dr. Luethke shoul d not have
been permtted to testify, appellant cites three Maryl and cases,
Maryl and’ s Confidentiality of Medical Records Act, and several
deci sions rendered by trial and i nternmedi ate appellate courts in
other jurisdictions. The Maryland cases and statute cited by
appel l ant, however, lend no support to the proposition that a
treating physician should not be permtted to testify as a
medi cal expert against a patient, and the out-of-state cases
relied upon by appellant run counter to Maryl and | aw.

The first Maryland case that appellant relies on is Lenon

v. Stewart, 111 Md. App. 511 (1996). In Lenon, the issue before
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us was whether a health care provider has “a duty to informthe
menbers of a patient’s extended famly . . . of the patient’s
positive H V/AIDS status.” 1d. at 514. |In that case, we held
that there is no such duty, id. at 524, and expl ained that “the
relati onship between a health care provider and its patient is
one of trust and confidence and that, absent a statute

perm tting otherw se, the patient has a right to assune that his

medi cal condition will not voluntarily be disclosed by the
provi der to other persons without the patient’s consent.” |Id.
at 525.

Appellant’s reliance on Lenon is manifestly m splaced. 1In

Lenmon, we reasoned that “[t]o recogni ze a common-| aw duty on the
part of health care providers to inform persons such as
appel l ants would not only be thoroughly inpractical but would
constitute a wholly unwarranted invasion of the patient’s
privacy.” 1d. at 524. |In other words, we found that there was
“a conpel ling substantive public policy reason not to inpose it
—the privacy rights of the patient.” 1d. Qur statenent that
“the rel ati onship between a health care provider and its patient
is one of trust and confidence” refers only to the unwarranted
di sclosure of confidential patient information and was not
i ntended, as appellant clains, to preclude a physician from

gi ving expert testinmony against a patient who has waived his
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right to privacy by placing his nmedical condition in issue. In
short, unlike in Lenon, there is no right of privacy at stake
here. Lenon, therefore, l|lends no support to appellant’s
contention that “[b]y participating in the defense s case, a
treating physician necessarily betrays his or her patient’s
confidence.”

Appellant cites two other Maryland cases to buttress her
“fiduciary duty” claim They are Dr. K v. State Board of
Physician Quality Assurance, 98 M. App. 103 (1993), and
Suburban Trust Co. v. Waller, 44 M. App. 335 (1979). Neither
one provides any support to the proposition for which they are
cited. InDr. K, we held that a patient’s “constitutional right
to privacy in her nedical records [was] . . . outweighed by the
State’s conpelling interest in obtaining those records for the
pur pose of investigating possible disciplinary action against
Dr. K" 1d. at 122. In Suburban Trust, we stated that “a bank
depositor in this State has a right to expect that the bank
wll, tothe extent permtted by |aw, treat as confidential, all
information regarding his account and any transaction relating
thereto.” ld. at 344. “Accordingly,” we held there “that,
absent conpul sion by law, a bank nmay not make any disclosures
concerning a depositor’s account w thout the express or inplied
consent of the depositor.” 1d.
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Nei t her Dr. K nor Suburban Trust bol sters appellant’s claim
In both of those cases, as in Lemon, this Court found a
confidential relationship but only in the context of a right to
privacy, where that right had not been waived, expressly or
impliedly, by the party invoking it. Because none of the
Maryl and cases cited by appellant are relevant to the issue now
before us, they serve only to underscore the unprecedented
nature of appellant’s claim

Appel I ant next i nvokes Maryl and’ s Confidentiality of Medical
Records Act (“Act”),1 claimng to find support in section 4-
302(a) of the Act for prohibiting a treating physician from
testifying as an expert w tness against a patient. That section
provides that “[a] health care provider shall: (1) Keep the
medi cal record of a patient or recipient confidential; and (2)
Di scl ose the nmedical record only: (i) As provided by this
subtitle; or (ii) As otherwi se provided by law.” M. Code Ann.
(1982, 2000 Repl. Vol., 2000 Cum Supp.), 8 4-302(a) of the
Heal t h- Gen. I Article. An express exception to the
confidentiality established by that Act, however, is when a
patient puts his or her nmedical condition at issue in a civil

action. Then, a health care provider nust disclose, in

10 The Act is codified in part as M. Code Ann. (1982, 2000 Repl. Vol.,
2000 Cum Supp.), 88 4-301 to 4-309 of the Health-Gen. | Article.
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accordance with 8 4-306(b)(3), all medical information, that
forms the basis of the patient’s claim regardl ess of whether
the patient consents to that disclosure. !

Notwi t hstanding this unanbi guous expression of t he
| egislature’s intent not to shield information of this nature
from disclosure, appellant argues that the |egislature, by
“crafting the [Act] so that confidentiality is the rule and
di sclosure the exception, plainly recognized the inportant
public policies underlying the physician-patient relationship.”
What ever the nerits of this pronouncenent, the Act clearly does
not preclude treating physicians from testifying as experts
agai nst their patients.

Utimtely, appel | ant turns to cases from other
jurisdictions to bolster her claim of the existence of a

fiduciary duty that bars adverse expert testinony by a treating

11 Section 4-306(b) of the Act states in part that:

A health <care provider shall disclose a
nedical record without the authorization of
a person in interest:

(3) To a health care provider or the
provider’'s insurer or |egal counsel , al |
information in a nedical record relating to
a patient or recipient’s health, heal th
care, or treatment which forms the basis
for the issues of a claimin a civil action
initiated by the patient, reci pi ent, or
person in interest.
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physi ci an. These cases, however, are plainly at variance with
Maryl and | aw.

The first case appellant cites is Piller v. Kovarsky, 476
A.2d 1279 (N.J. Super. Ct. Law Div. 1984). In that case, the
Superior Court of New Jersey, Law Division, held that “the
fiduciary nature of the [physician-patient] relationship should
preclude a physician fromtestifying against his patient as a
liability expert, at least in a nedical malpractice action
i nvol ving the very condition for which the physician has treated
the patient.” Id. at 1282. |In support of that conclusion, the
New Jersey court cited a Pennsyl vani a case, Al exander v. Kni ght,
177 A 2d 142 (Pa. Super. Ct. 1962), a case upon which appell ant
now heavily relies. Piller, 476 A . 2d at 1281.

In Al exander, the Superior Court of Pennsylvania, an
i nternedi ate appell ate court, decl ared that physicians “stand in
a confidential or fiduciary capacity as to their patients.”
Al exander, 177 A.2d at 146. In that regard, the court
conti nued, “[t]hey owe their patients . . . a duty of tota
care; that includes and conprehends a duty to aid the patient in
litigation, to render reports when necessary and to attend court
when needed.” 1d. That duty also includes, the court asserted,
“a duty to refuse affirmative assistance to the patient’s

antagonist in litigation.” 1d.
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Unfortunately for appellant, this Court flatly rejected that
reasoning in Stevens v. Barnhart, 45 Md. App. 289 (1980). In
t hat nmedical nmalpractice case, the deceased plaintiff was
al l egedly a forner patient of a partner of the defense’s nedical
expert and had allegedly been treated by that partner for an
ail ment unrelated to the i ssues before the trial court. Stevens,
the personal representative of the plaintiff’'s estate, clained
that the trial court “‘erred in refusing to advise'” the
defense’s nedical expert that, in testifying against the

deceased plaintiff, he m ght well be violating his duty to a
patient of his partnership.’”” |Id. at 294.

To bolster that <claim Stevens cited the foregoing
statenments from Al exander v. Kni ght, supra. Declaring that that
| anguage does not “represent[] the |law of Maryland,” this Court
stated that “‘[c]omunications nade to a physician in his
pr of essi onal capacity are not privileged under the common | aw of
Mar yl and, nor, with some exceptions in the —case of
psychi atrists, have they been made so by statute.’” Id. at 295
(quoting Franklin v. State, 8 Ml. App. 134, 141 (1969)). See
al so Green v. Otenasek, 267 Md. 9, 15 (1972) (declaring that the
Al exander statement “hardly rises to the level of dicta”).
Adm ttedly, our rejection in that case of a physician’s duty “to

refuse affirmative assistance to the patient’s antagonist in
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l[itigation” appears to rest solely on the ground that Maryl and
does not have a physician-patient privilege outside of the
nmental health field. W reaffirmthat holding but do so on the
ground that a physician, treating or otherw se, has no fiduciary
duty to refuse to give expert nmedical testinony adverse to his
patient’s |l egal interests.

Nor is Maryland alone in rejecting such a duty. See, e.g.,
Torres v. Superior Court of San Diego County, 221 Cal. App. 3d
181 (Ct. App. 1990); Richbow v. District of Colunbia, 600 A. 2d
1063 (D.C. 1991); Or v. Sievert, 292 S.E. 2d 548 (Ga. Ct. App.
1982); Cates v. Wlson, 361 S.E.2d 734 (N.C. 1987); Trujillo v.
Puro, 683 P.2d 963 (N.M Ct. App. 1984); Carson v. Fine, 867
P.2d 610 (Wash. 1994). 1In Cates v. WIlson, 361 S. E.2d 734 (N.C.
1987), for exanple, the Supreme Court of North Carolina held
that “[o]Jnce a plaintiff waives his right to prohibit
di scl osures of confidences by his physicians he nmay not assert
t he physician-patient privilege to prevent themfromtestifying
as experts for his opponent.” Id. at 740. The court reasoned
that “[w] hen a patient dissolves the fiduciary relationship with
hi s physician by disclosing or permtting disclosure of details
of their consultations, he should not, in fairness, be allowed
to prevent the physician fromstating an opi nion which m ght aid
the trier of fact in assessing the nerits of the patient’s
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case.” |d. at 743. The court noted that “to hold otherw se
woul d enable patients . . . to suppress the truth in
litigation.” 1d.

In Richbow v. District of Colunbia, 600 A 2d 1063 (D.C.
1991), the District of Colunbia Court of Appeals reached a
simlar conclusion, stating that “there is no satisfactory basis
for, on the one hand, conceding that a physician nmay testify
about the facts of his patient’s treatment but, on the other,
di sputing the adm ssibility of an expert opinion fornmed in the
course of, or on the basis of, that treatnent (even though

rendered by the physician as a paid expert).” 1d. at 1069.

In Torres v. The Superior Court of San Diego County, 221
Cal. App.3d 181, 184 (Ct. App. 1990), the Court of Appeal of
California for the Fourth Appellate District al so addressed the
i ssue of “whet her a nonparty physician who treated a mal practice
claimant may testify as an expert for the defense.” 1|d. at 184.
In that case, the plaintiff, Torres, filed a notion to prevent
his former treating physician from “testifying as a defense
expert wtness on the nedical negligence standard of care
enpl oyed by subsequent treating physicians.” Id. at 183. As
grounds for that notion, Torres claimed that a doctor owes a

patient “a fiduciary duty to refuse affirmative assistance to
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his patient’s adversary in litigation.” |d. at 184. The court
nonet hel ess concluded that “the better rule [was] to permt
[ Torres’ doctor] to testify for the defense.” 1d. at 187.
Simlarly, in Carson v. Fine, 867 P.2d 610 (Wash. 1994), the
issue before the Supreme Court of Washington was the
“adm ssibility of adverse opinion evidence offered by a treating
physician against the plaintiff, his former patient in a
mal practice action filed against another physician.” ld. at
613. That court held that “a plaintiff’s waiver of the
physi ci an-patient privilege extends to all know edge possessed
by the plaintiff’'s doctors, be it fact or opinion.” 1d. at 616.
The court reasoned that “[t]here is no basis in reason, the
common law, or in statutory law to draw a distinction between
the types of testinmony a treating physician may offer once the
physi ci an-patient privilege has been waived.” 1d. at 616-17.
Finally, in Or v. Sievert, 292 S. E. 2d 548 (Ga. Ct. App.
1982), the Court of Appeals of Georgia stated that “we discern
no restraint upon a doctor who has entered into a patient-doctor
relati onship and treated a patient fromrendering an appropriate
opinion as to the nature and quality of treatnment afforded the
sane patient for the same course of illness by another
physician.” 1d. at 550. See also Trujillo v. Puro, 683 P.2d
963, 966 (N.M Ct. App. 1984) (court agreed with defendant’s
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assertion that “a physician who has previously treated a
plaintiff in an action alleging negligence or mal practice i s not

precluded fromtestifying as an expert for the defendant”).

Probative Value v. Prejudicial Effect

Appellant next clainms that the trial court should have
excl uded Dr. Luethke’s testinony because its probative val ue was
substantially out wei ghed by its pr ej udi ci al ef fect.
Specifically, appellant asserts that there is an “unfair
prejudice that inherently derives from the physician’s breech
[sic] of trust in testifying as part of the adversary party’s
team” Such testinony, appellant explains, is wunfairly
prejudicial as “[jJurors are inclined to give great weight to a
treating physician’s testinony because they recognize the
special nature of a physician-patient relationship.” Thus,
appel l ant maintains that the trial court erred in permtting Dr.
Luethke to testify as a defense expert and t hereby exposing her
to unfair prejudice.

Maryl and Rule 5-403 provides in part that “[a]lthough
rel evant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice.”
The determ nation of whether relevant evidence should be

excl uded because its probative value is substantially outwei ghed
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by its prejudicial effect is “*committed to the considerabl e and

sound di scretion of the trial court’” and will not be set aside

unl ess there is a clear showing of an abuse of discretion.
Dorsey v. Nold, 130 Md. App. 237, 263 (2000) (quoting Smal | wood
v. Bradford, 352 Md. 8, 27 (1998)), rev’'d on other grounds,
Dorsey v. Nold, 362 M. 241 (2001). No such abuse of
di scretion, however, occurred in the instant case.

I n Rubin v. Weissman, 59 M. App. 392 (1984), we reviewed
t he question of whether the | ower court had erred in permtting
the defendants to discover and use the expert testinmony of two
physi cians who had previously treated the plaintiff in a
personal injury case. ld. at 399. Al t hough “both of these
doctors had been consulted by [the plaintiff] for treatment,”
she had “not designated [them to testify as experts at trial.”
ld. at 400. In concluding that the trial court had not erred,
we noted that “[t]he Court of Appeals has recogni zed t hat where
one party retains an expert wtness, but does not call him at
trial, the other party may not only call the same witness to
testify in his behalf but, within the discretion of the tria
judge, may disclose the initial enploynment by his adversary.”
ld. at 403. (citing City of Baltimore v. Zell, 279 M. 23
(1997)); Levitsky v. Prince George’'s County, 50 M. App. 484

(1982)).
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As in Rubin, appellant did not name Dr. Luet hke as an expert
witness. In fact, she never retained himas an expert wtness
in the first place. Thus, the trial court acted well within
its discretion in permtting appellees to use Dr. Luethke as a
def ense expert and to disclose his previous contact wth

appel | ant.

Integrity OF The Judicial Process
Appel l ant further contends that Dr. Luethke's testinony
shoul d have been excluded because it threatened the “integrity
of the judicial process.” |In support of that claim appellant

relies on the decisions of two federal district courts: WR.
Grace & Co. v. Gracecare, Inc., 152 F.R D. 61 (D. Md. 1993), and
Cordy v. Sherwin-WIlliams Co., 156 F.R D. 575 (D.N.J. 1994).

In WR. Grace, the corporate counsel for plaintiff, WR

Grace, telephoned David B. Allen, a well-known trademark

attorney, “‘to retain him to render advice to Grace in
connection with [pending] litigation and in connection with a
trademark application.”” Id. at 63. During the course of that

t el ephone conversation, corporate counsel discussed with Allen
““the marks at issue, sone of the issues of trademark |aw that
had arisen in the <case, including the possibility and

appropri ateness of expert testinmony on | egal issues, and sone of
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the argunents defendants were making.'” | d. Also, “‘[t]he

di scussion included a disclosure of sone of | ead outside
counsel’s and corporate counsel’s thoughts “*on certain issues
in the case.’” | d. Corporate counsel believed he had
established an “*attorney-client relationship . . . between M.

Allen and Gace and, in fact, Allen billed for that
conversation as well as a second tel ephone conversation and the
research he was then asked to perform |Id.

Def ense counsel, however, subsequently contacted Allen and
retained himas a defense expert. Id. at 64. The plaintiffs
then filed a motion to disqualify Allen as an expert w tness.
ld. at 63. In granting that notion, the district court stated
that “[t] he appropriate standard of review for disqualification
nmotions directed toward experts is two-fold:”

“the [c]lourt nust determ ne ‘whether the
attorney or client acted reasonably in
assum ng that a confidential relationship of
sone sort existed [with the expert], and, if
so, whether the relationship devel oped into
a matter sufficiently substantial to make
di squalification or sone other judicial

remedy appropriate.’”

ld. at 64 (quoting Palnmer v. Ozbek, 144 F.R.D. 66, 67 (D. M.
1992)) (quoting Paul v. Rawl i ngs Sporting Goods Co., 123 F.R. D

271, 278 (S.D. Chio 1988)).
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The court declared that “[a]n attorney may not represent a
client against a former client if the subject matter of the
litigation is substantially related.” ld. at 65. “A
substantial relationship is presuned,” the court continued,
“where there is ‘a reasonabl e probability that confidences were
di scl osed’ which could be used adversely later.” 1d. (quoting
Stitz v. Bethl ehem Steel Corp., 650 F. Supp 914, 916 (1987)). In
applying that rule to disqualify M. Allen, the court observed
that it was “[his] status as an attorney which counsels
resolving all doubts in favor of disqualification to avoid the
appearance of inpropriety and to preserve the integrity of this
proceeding.” 1d. at 66.

Needl ess to say, the holding of that court in WR. Gace is
not binding upon this Court. In that case, noreover, the
district court stressed the limted nature of its holding by
observing that it was the expert’s “status as an attorney” that
“counsel [ ed] resolving all doubts in favor of disqualification.”
| d. By arguing that the reasoning that led to a
di squalification of a |legal expert in WR. G ace should now be
applied to a medi cal expert in the instant case, appellant woul d
have us give a nmuch broader readi ng of the holding of that case

than the district court ever intended.
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In Cordy the plaintiff was injured while riding a bicycle
on a railroad crossing all egedly owned by the defendant. I|d. at

576. The plaintiff retained a forensic engi neer specializingin

“accidents involving bicycles.” 1d. Anmong other things, the
expert reviewed a “three ring binder containing the
i nvestigation conducted by plaintiff’s counsel.” 1d. at 577

That binder included “a cover letter with counsel’s inpression
of the case, a police report, wtness interview, summry
menor andum phot ographs, and an Engi neering Report of another
expert.” 1d. The expert billed plaintiff’s counsel for twenty-
seven hours of work and “render[ed] at | east one oral opinion to
Plaintiff’s firm concerning the cause of the accident.” | d.
The expert subsequently resigned and returned plaintiff’'s
retainer. 1d. Sonetinme after that, the defendant contacted the
expert and retained him as a defense expert. ld. at 578-79.
The plaintiff then noved to disqualify himas an expert. I|d. at
576. In considering the plaintiff’s nmotion to disqualify,
the court followed a two-step analysis: “First, was it
obj ectively reasonable for the first party who retained the
expert to believe that a confidential relationship existed?
Second, did that party disclose any confidential information to

the expert?” I1d. at 580 (citing Paul, 123 F.R. D. at 279).

-28-



Utimtely, the court granted the plaintiff’s notion,
finding that the plaintiff had retained the forensic engi neer as
an expert, that the plaintiff had reasonably assumed that a
confidenti al relationship existed, and that confidenti al

i nformation was di sclosed. 1d. at 581-83. The court went on to
state that this was “‘a clear case for disqualification”
because the forensic engineer “*was previously retained as an
expert by the adverse party.’” Id. at 582 (quoting Wang Lab.

Inc. v. Toshiba Corp., 762 F. Supp. 1246, 1248 (E.D.Va. 1991)).

The i nstant case, however, is distinguishable. Dr. Luethke
was not “previously retained as an expert by the adverse party.”
Moreover, unlike the expert in Cordy, who was given a
subst anti al ampunt of confidential information about plaintiff’s
case, Dr. Luethke was given only a bare bones nedical history
and description of appellant’s claim Finally, having placed
her nmedical condition at issue, appellant had no reason to
believe that the results of Dr. Luethke s exam nation would be

kept confidential.

Ex parte Contacts

Appel l ant clains that Dr. Luethke s testinmny should have

been excluded because he participated in “ex parte” contacts
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with attorneys for appellees. This claim however, has not been
preserved for our review.

Maryland Rule 8-131 states that, “[o]rdinarily, the
appellate court will not decide any . . . issue unless it
pl ainly appears by the record to have been raised in or decided
by the trial court.” M. Rule 8-131(a). “The clear meaning of
this Rule is that no unpreserved issue nmay serve as the basis
for reversal.” Har wood v. Johns Hopkins Univ., 130 M. App.
476, 492 (2000) (citing Beeman v. Departnent of Health & Mental
Hygi ene, 107 Md. App. 122, 159 (1995)). In the instant case,
the issue of “ex parte contacts” was not “raised in or decided
by the trial court.” No request was ever made by appel | ant that
Dr. Luethke’ s testinony be excluded because he had had “ex parte
contacts” with defense counsel.

I n any event, in support of her contention, appellant relies
on Petrillo v. Syntex Lab., Inc., 499 N E. . 2d 952 (II1l. App. Ct.
1986) . In that case, a defense attorney “challeng[ed] the
propriety of a trial court’s order finding himin contenpt of
court” when he “notified the trial court that he would not
conply with the court’s order barring him from engaging in
private, ex parte conferences with the plaintiffs’ treating
physicians.” 1d. at 954. The Illinois court defined “ex parte
contacts” as “any discussion that defense counsel has with a
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plaintiff’s treating physician which is not pursuant to the
aut hori zed nethods of discovery.” Id. at 954 n.1. After a
conprehensi ve di scussi on of the nature of the physician-patient
relationship, it found that ex parte contacts “jeopardize the
sanctity of the physician-patient relationship and, therefore,
[ were] prohibited as against public policy.” 1d. at 957.

Appel | ant, however, does not cite any specific instances of
so called “ex parte contacts” between appell ees and Dr. Luet hke.
| nst ead, appellant asks us to assume such contacts occurred
because defense counsel knew what Dr. Luethke s testinmony would
be wi t hout deposing him

That information, we note, coul d have been obt ai ned by ot her
| egitimate di scovery tools. Moreover, Rule 4.2 of the Maryl and

Rul es of Professional Conduct bars only unconsented to ex parte

contacts between a |awyer and a party represented by another
| awyer: That rule provides that, “[i]n representing a client, a
| awyer shall not communicate about the subject of the
representation with a party the | awer knows to be represented
by another lawer in the matter, unless the |awer has the
consent of the other |awyer or is authorized by law to do so.”
There i s, however, no such prohibition in Maryland agai nst what

appel | ant descri bes as “ex parte contacts” between a | awer and
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the treating physician of an adverse party who has placed her

medi cal condition in issue.

Jury Instructions
Appel | ant contends that the trial court commtted several
errors in instructing the jury. Specifically, appellant argues
that the trial court’s jury instructions confused the concepts
of interveni ng cause and supersedi ng cause, and that it erred by
usi ng the word “presunption” in describing the standard of care
for health care providers. Appel  ant also asserts that the
trial court erredinfailingtoinstruct the jury as to res ipsa
loquitur as well as the “borrowed servant” and “captain of the
shi p” doctrines. Unfortunately for appellant, her objections
were never preserved for appeal.
Maryl and Rul e 2-520(e) states in part:
No party may assign as error the giving or
the failure to give an instruction unless
the party objects on the record pronptly
after the court instructs the jury, stating
distinctly the matter to which the party
objects and the grounds of the objection.
This rule requires “parties to be precise in stating
objections to jury instructions at trial, for the plain reason

that the trial court has no opportunity to correct or anplify

the instructions for the benefit of the jury if the judge is not
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i nformed of the exact nature and grounds of the objection.” See
Fearnow v. Chesapeake & Potomac Tel. Co. of Maryland, 342 M.
363, 378 (1996) and cases there cited. In other words, to
assure that the trial court has an opportunity to correct its
jury instructions, the objecting party nust “clearly state

t he nature of the objection and the reasoni ng and | aw on whi ch

the objection is grounded.” 1d. |If the objecting party fails
to “*fully comply with the requirenents of the rule . . . there
is nothing for us to consider on an appeal.’” Bl ack .

Leat herwood Mdtor Coach Corp., 92 M. App. 27, 34 (1992)
(quoting Casey v. Roman Catholic Archbi shop of Baltinore, 217
Md. 595, 612 (1958)). Indeed, such objections are not preserved
for review when an appellant “merely makes reference to the
instruction nunber w thout further expounding upon the actua
ground of the objection.” Levitsky v. Prince George s County,
50 Md. App. 484, 496 (1982)(interpreting the precursor to Rule
2-520(e), fornmer Maryland Rule 554(d)).

In objecting to the jury instructions, appellant only
referred to instruction nunmbers and gave no specific grounds.
I n short, she did not state distinctly the matters to which she
obj ected, nor the reasons for her objections. After the trial

court instructed the jury, the follow ng exchange took pl ace:
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[ THE COURT]: "1l take the plaintiff
first. First of all, is there anything el se
you want ne to tell the jury?

[ APPELLANT’ S COUNSEL]: No, your Honor, not
to tell the jury.

[ THE COURT]: Not to tell thent

[ APPELLANT” S COUNSEL] : No.

* * %

[ THE COURT]: But [do] you have [any]
exceptions?

[ APPELLANT' S COUNSEL]: Yes, | do.
[ THE COURT]: Good.

[ APPELLANT’ S COUNSEL] : The instructions |
wll except to, Your Honor, wll be the
standard of care for health care providers.
| take exception to that, which | believe is
the tenth instruction-—

[ THE COURT]:  Unh- huh.

[ APPELLANT' S COUNSEL] : . . . The next
exception will be the standard of care for
physi ci ans whi ch was t he el event h

i nstructi on—

[ THE COURT]: Uh- huh.

[ APPELLANT' S COUNSEL]: . . . And the next
woul d be the jury instruction on proxinate
slash contrary cause which wll be the

twel fth instruction which you gave.

The next that | will except to is causal
connection  which I believe was t he
thirteenth instruction which you gave.

The next would be the mtigation of
damages whi ch wi || be t he seventh
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instruction | believe you gave. I will

except to that, Your Honor. Those will be
the specific instructions that I wll except
to. In the whole I thought the instructions

were more favorable to the defendants than
the plaintiff as well.

[ THE COURT]: Thank you

Appel | ant made no further effort to clarify or explain her
obj ections to the court’s instructions. | ndeed, there is no
evidence that the argunents appellant now makes on appeal
regarding the court’s confusing intervening and superseding
cause instruction, or its use of the word “presumption” in
descri bing the standard of care for health care providers, were
ever brought to the attention of the trial court. Consequently,

the trial court was “not afforded a fair opportunity . . . to
correct any error of law and thus avoid a reversal and another
trial.” Fearnow, 342 M. at 380. Nor did appellant
“substantially [conply]” with Rule 2-520(e), as there is no
indication that the trial court understood the “precise point”
of appellant’s objections despite her failure to state grounds
for them Sergeant Co. v. Pickett, 283 Md. 284, 289-90 (1978).
Thus, appellant’s assertions that the trial court erred by

confusing the concepts of intervening cause and superseding

cause in its jury instructions, and by wusing the word
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“presunption” in describing the standard of care for health care
provi ders have not been preserved for our review

Appel l ant also contends that the trial court erred in
failing to instruct the jury as to res ipsa loquitur as well as
t he borrowed servant and captain of the ship doctrines. Because
appellant did not object, “on the record promptly after the
court instruct[ed] the jury,” she may not now “assign as error
the . . . failure to give [these] instruction[s].” M. Rule 2-
520(e). Al t hough appellant argued the relevance of these
doctrines in her nmotion for judgnent at the close of the case
and in her motion  for j udgment notw t hst andi ng t he
verdict/motion for newtrial, thereis no evidence that she ever
requested jury instructions on them |ndeed, after instructing
the jury, the trial court asked appellant’s counsel three tines
whet her there was anything else he wanted told to the jury.
Each time, he declined to request any additional instructions.
Because appell ant did not object tothe trial court’s failure to
give these instructions and because there is no evidence that
such jury instructions were requested, appellant’s clainms have
not been preserved for review.

Even if appellant’s argunents relating to captain of the
shi p, borrowed servant, and res i psa | oquitur were preserved for

our consideration, we would find no error in the trial court’s
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decision not to instruct the jury as to these doctrines. I n
reviewing atrial court’s denial of requested jury instructions,
we nmust determine: “(1) [whether] the requested instruction was
a correct exposition of the law, (2) [whether] that |aw was
applicable in light of the evidence presented to the jury; and
(3) [whether] the requested instruction was fairly covered by
the instructions actually given.” Jacobs v. Flynn, 131 M. App.

342, 384 (2000) (citing Wegad v. Howard St. Jewelers, Inc., 326

Md. 409, 414 (1992)). *“‘If any one part of the test is not net,
we will affirm the trial court’s denial of the request for
instruction.”” Hll v. WIlson, 134 M. App. 472, 496 (2000)

(quoting Fearnow, 342 M. at 385). Because the doctrines of
captain of the ship, borrowed servant, and res ipsa |oquitur
were not “applicable in light of the evidence presented to the
jury,” the trial court correctly declined to instruct the jury
as to these doctrines.

The “successful reliance onres ipsaloquitur requires proof
of the follow ng three conponents:

1. A casualty of a sort which usually does
not occur in the absence of negligence.

2. Caused by an instrunentality within the
def endant’ s excl usive control.

3. Under circunstances indicating that the

causality did not result from the act
or omi ssion of the plaintiff.”
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Dover Elevator Co. v. Swann, 334 M. 231, 236-37 (1994)
(citations and internal quotation marks omtted).

According to appellant, the trial court erred in declining
toinstruct the jury as to res ipsa loquitur. W disagree. As

appellant failed to produce sufficient evidence that either
appel l ee was in “exclusive control” of the vagrant needl e, such
an instruction could not have been appropriate.

A total of five people participated in appellant’s surgery:
Dr. Scroggi ns, an assisting surgeon, a scrub technician, and two
circul ating nurses. Dr. Scroggins testified that he was not
responsi bl e for needle counts and that after he finished using
a mcrosurgical needle in the wound, it was passed on “to the
scrub tech or to the nurse.” Additionally, Nurse Mennich, an
expert witness for appellant, testified that “[n]eedles are
gi ven on an exchange basis fromthe nurse to the scrub nurse.”
Moreover, Dr. Mead, appellant’s other expert witness, admtted
on cross-exam nation that he could not “say to a reasonable
degree of nedical probability how the needle portion made its
way to Ms. Tulio's hand” or whether Dr. Scroggins had ever
br oken the needle. Furthernore, Dr. Luethke, appellees’ expert,
testified that in mcrosurgery, “we are tal ki ng about very snmall

needl es” and that there are “many ways that | can inmgi ne how a
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m crosurgical needle could . . . find its way into an operative

wound.” Thus, there was no evidence that either appellee was in
“exclusive control” of the “instrunentality” that allegedly
caused appellant’s injury. Mor eover, the “application of

res ipsa loquitur is not appropriate in a case which uses expert
testinmony to resolve conplex issues of fact.” Dover Elevator
Co., 334 Md. at 254. *“In the strictest sense, res ipsa |oquitur
is limted to those instances where, certain criteria having
been met, the trier of fact may draw an i nference of negligence
from the facts alone.” Okin v. Holy Cross Hosp. of Silver
Spring, Inc., 318 Md. 429, 431 (1990).

In the instant case, there was conflicting expert testinony
as to whether |eaving a m scrosurgical suture needle in the
wound was a violation of the standard of care. In addition
there were conflicting expert opinions as to whether the | eaving
of such an object in the location where it was found caused
appellant’s injury. Thus, the jury could not have inferred
negl i gence, without the assistance of expert testinony, fromthe
mere fact that an injury occurred. Accordingly, the trial court
did not err in finding res ipsa loquitur did not apply to the
facts of this case.

Appel | ant al so asserts that the trial court erred in not

instructing the jury that appellee Dr. Scroggins could be

-39-



vicariously liable for the negligence of the enployees of
appell ee Prince George’'s Hospital Center under the “captain of
the ship” and “borrowed servant” doctrines. As stated above,
even if this issue had been preserved for review, we would find
no error in the trial court’s decision not to instruct on those
doctri nes.

In Franklin v. Gupta, 81 Md. App. 345 (1990), we exam ned
t he purpose and scope of what “has becone popularly - and
sonetinmes erroneously or msleadingly — called the ‘captain of
the ship’ doctrine.” 1d. at 366. |In that case, we “reject][ed]
[the] ‘captain of the ship’ theory of liability,” id. at 375,
and stated that in Maryland the “correct doctrine to apply is
the traditional ‘borrowed servant’ rule.” 1d.

Under the borrowed servant doctrine, we explained that the
trier of fact may find that a surgeon is liable for the
negl i gence of another person’s work or conduct in the operating
roomif the “evidence suffices to support a finding that the
surgeon in fact had or exercised the right to control the
details of [that] person’s work.” | d. In Rivera v. Prince

George’s County Health Dep’t, 102 M. App. 456, 481 (1994), we

stated that a borrower can be held liable for a servant’'s
negligent acts, “‘where the work is not within the scope of the
general enploynent of the servant’” but rather “‘is the
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borrower’s work.’” 1d. (quoting Dippel v. Juliano, 152 Ml. 694,

699- 700 (1927)). We further explained that the borrowed servant
doctrine is “‘ordinarily’” not applicable when there is only
““the mere right to point out and direct the servant as to the
details of the work and the manner of doing it.’” Id.

In the instant case, nurses enployed by appellee Prince
CGeorge’s Hospital Center assisted Dr. Scroggins in appellant’s
procedure by, anmpbng other tasks, perfornm ng needle counts.
There was no evidence that Dr. Scroggins had the right or had
attempted to control the details of the nurses’ work. Dr. Mead,
appellant’s expert, testified that it was not Dr. Scroggins’s
responsibility to do needle <counts at any time during
appel l ant’ s procedure. Nurse Mennich, appellant’s other expert
wi tness, agreed. She testified that it was the responsibility
of the operating room nurses to perform needle counts and to
insure that those needle counts were correct. |In addition, no
evi dence was adduced that the performance of needl e counts was
a uni que requi renent specifically ordered by Dr. Scroggins, and
thus not “within the scope” of the nurses “general enploynent”
at Prince George’ s Hospital Center.

Because t he “captain of the ship” doctrine no | onger has any

vitality in Maryl and, and because there was no evi dence that Dr.

Scroggins in fact controlled the details of the nurse’s work,
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the trial court did not err in declining to instruct the jury as
to the captain of the ship or borrowed servant theories of
liability. Moreover, even if the borrowed servant instruction
shoul d have been given, the failure of the trial court to do so
was harm ess error. That instruction renders the “borrower,”
(Dr. Scroggins) vicariously liable for the negligence of the
“servants,” (the nurses enployed by Prince George s Hospital
Center). Because the jury found that the Hospital Center (in
ot her words, the nurses) was not negligent it could not then
have found Dr. Scroggins vicariously liable for negligence that
did not occur. See Benik v. Hatcher, 358 Ml. 507, 537 (2000)
(“I't is well settled that a civil judgnment will not be reversed
unl ess the conpl ai ni ng party shows both error and prejudice.”).

JUDGVENT AFFI RVED.

COSTS TO BE PAI D BY

APPELLANT.
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