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Thi s workers’ conpensation case has a conpli cated procedur al
hi story, having bounced back and forth between the Wbrkers
Conmpensati on Comm ssion (“Comm ssion”)and the Circuit Court for
Baltinore County several times; each time acquiring another
| ayer of proceedi ngs and each time evadi ng resol ution.

It is now before us on an appeal filed by the clai mnt,
Carole J. Carey, (appellant). Ms. Carey’'s appeal is from an
order of the Baltinore County Circuit Court, granting summry
judgenent in favor of her enployer, Chessie Conputer Services,
Inc., and, its insurer, Reliance Insurance Conpany (appellees).
By granting that motion, the circuit <court, in effect,
overturned all previous Conm ssion and court rulings in favor of
appellant on the ground that they were based on an earlier
Comm ssi on ruling, which, according to that court, “becanme of no
ef fect upon the inpleader of the Subsequent Injury Fund.”

On appeal, appellant chal |l enges that ruling on a variety of
grounds, claimng, anong other things, that the circuit court
| acked jurisdiction to review the earlier Conm ssion order and
was barred fromso ruling by the doctrine of res judicata and
Maryl and Rul e 7-203(a), which creates a thirty-day period within
which a petition for judicial review nust be filed.

Not wi t hst andi ng t he nunber of issues raised by appellant, they



are reducible to one question: What effect does a nmotion to
i npl ead the Subsequent Injury Fund (“Fund”) have on circuit
court proceedi ngs and any past actions taken by that court or
t he Comm ssion before the inpleading of the Fund?

For the reasons that follow, we hold that the inpleading of

the Fund does not affect the validity of an existing award of

conpensation nade by the Conmm ssion. That award will remain in
full force and effect wuntil the Conm ssion has had the
opportunity to conduct a rehearing on all issues, with the Fund

participating as a party, and has issued a new award or
superseding order. |If the Fund declines to participate in that
rehearing or is dismssed as a party, the Conm ssion may permt
any exi sting award of conpensation or order of the Conm ssionto
stand wi thout conducting the proceedings that the inpleading of
t he Fund woul d have required. We further hold that no notion,
requesting |leave of court to inplead the Fund, is required by
t he Labor and Enpl oynent Article (L.E.), 8 9-807 of the Maryl and
Code Annotated (1991, 1999 Repl. Vol., 2001 Supp.), and that
such a notion, if filed, should be granted wi thout delay or may
itself be treated as an inpleader of the Fund. Furt her nor e,
when the Fund is inpleaded, all proceedi ngs before the circuit
court nust cease, including judicial consideration of pending

notions. Once the Fund is inpleaded, the case nust be remanded
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to the Commi ssion to permt the Fund to participate as a party.

The Commi ssion at that tinme may consider the propriety of the

i npl eader.

BACKGROUND

Appellant filed a claimw th the Conm ssion alleging that,
on August 3, 1992, she sustained injuries to her neck, back, and
knees whil e working for appell ee Chessi e Conputer Services, Inc.
Two of the injured areas — the neck and |ower back — had
previously been injured while she was working for another
enpl oyer, and she had filed a cl ai munder the Federal Enployers’
Liability Act (FELA) for the prior injury.

Following the filing of her workers’ conpensation claim
appel l ant chose not to pursue that claimat that time; instead,
she sought redress under Title 45 of the FELA. Wen her FELA
claimwas dism ssed by the United States District Court for the
District of Maryland, appellant turned her attention to her
cl ai m before the Comm ssion.

A hearing was held before the Comm ssion on Novenber 7,
1996. El even days later, on Novenmber 18, 1996, the Comm ssion
issued a decision in which it found that appellant had
“sust ai ned an accidental injury arising out of and in the course

of enmployment” and that appellant’s disability was “the result
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of the aforesaid accidental injury.” Consequently, the
Comm ssi on ordered appellees to pay appell ant “conpensation for
tenporary total disability . . . less credit for wages paid,”
and medi cal expenses. The Conmm ssion also ordered that “from
the Conmpensation herein awarded” appellant’s |awer was
“entitled to an Attorney Fee in the anmpbunt of $5,166.60."

Di ssatisfiedw ththe Commi ssion’s decision, appellees filed
a petition for judicial review in the Circuit Court for
Bal ti nore County on December 18, 1996. The petition clainmed
sinmply that the Comm ssion had “erroneously awarded t he Cl ai mant
benefits.”

On Cctober 11, 1997, appellant filed a notion for sunmary
judgnment. Instead of filing an answer to that notion, appellees
noved to i nplead the Fund! pursuant to L.E. 8§ 9-807. One nonth
| ater, on Novenmber 12, 1997, a hearing was held in the circuit
court before the Honorable John G  Turnbull, 11, on both
notions. At that hearing, appell ees argued that when they fil ed
their notion to inplead the Fund, the court “was divested of
jurisdiction” and therefore could not “consider the notion for

summary judgnment.” They urged the court to suspend proceedi ngs

1 “The [Subsequent Injury] Fund was established to encourage the hiring of
workers who have a permanent inpairnment which may be an obstacle to enploynent,
relieving the enployer of liability for a disability attributable to the
inmpairnent which pre-dated the occupational injury.” Carrol | V. State of
Maryl and, Patuxent Inst., 136 Md. App. 319, 324-25 (2001).
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i medi ately, asserting that the court was required to do so by
L.E. 8§ 9-807, and to remand the matter to the Conm ssion so that

it could be re-heard with all parties present, including the
Fund. In response, appellant urged the court to grant her
nmotion for summary judgnent before remanding the case to the
Comm ssion to avoid “another year or so of litigation based on
a subsequent appeal by the Enployer froma further decision of
the Workers’ Conpensation Comm ssion after remand.” I n
addi tion, appellant maintained that, if the court granted her
sunmary judgnent before it granted appellees’ notion to inplead,

it would “have no affect [sic] whatsoever on the Subsequent

I njury Fund” because the Fund would still “have the right to
have the matter heard at the Comm ssion level” and there the
Fund could “raise the question[s] of accidental injury

[ and] conpensability of the claim”

Because “the notion [for summary judgnment] was filed prior to
the notion to inplead,” and the court had not yet granted the
nmotion to i npl ead, Judge Turnbull ruled that the court still had
jurisdiction over the matter and would consider the summary
judgnment notion first. After noting the failure of appellees to
file an answer to the nmotion for summary judgnment, Judge
Turnbul | granted appellant’s notion for summary judgnent, then

granted appellees’ nmotion to inplead the Fund and ordered that
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the matter be remanded to the Conm ssion. Because the order in
whi ch Judge Turnbull ruled on the notions at issue is inportant,
we quote his words:

The Claimant’s notion for sunmary judgenment

filed October 10, 1996 paper nunber fifteen

t housand is granted. The notion to inplead

filed October 14, 1996, paper twenty

t housand is granted. The case is remanded

to the Conm ssion for further proceedings.

Appel l ees then filed a notion to alter or anend judgnent.

That notion was denied on Decenmber 11, 1997. Two years | ater,
on Decenber 23, 1999, a hearing was held before the Conm ssion.
Al t hough it had been i npl eaded, the Fund did not participate in
t hat hearing, and neither the record filed in this Court nor the
briefs submtted by the parties provi des any expl anation for the
Fund’' s absence. Nonet hel ess, the Comm ssion heard argunment on
issues that it believed did not involve the Fund, nanely,
whet her appellees had failed to conply with the 1996 Comm ssion
deci sion granting appellant tenporary total disability benefits
and, if so, whether they should be penalized for failing to
conply with that award. In its decision, dated January 18,
2000, the Comm ssion found that appell ees had “failed to pay the
Order of the Conm ssion dated November 18, 1996," and that that
failure had resulted in an underpaynment to appellant of
$38, 866. 28. Consequently, the Conm ssion ordered appellees to

pay appel |l ant “an additional 20%percent penalty for non-paynent
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of the award” and an additional attorney’'s fee of $400.00 to
appel l ant’ s attorney.

Once agai n, on February 16, 2000, appellees filed a petition
for judicial review in the Circuit Court for Baltinmore County.
In that petition, appellees clained that both the Novenber 18,
1996 and the January 18, 2000 decisions of the Comm ssion had
“erroneously awarded the Cl ai mnant benefits, erroneously awarded
attorneys’ fees, and erroneously awarded a penalty.” In
response, appellant filed a partial motion to dism ss seeking
di sm ssal of appellees’ request for judicial review of the
Novenmber 18, 1996 Conmi ssion decision. On May 31, 2000,
appellees filed a notion for sunmary judgnment.

The day after appellees filed that notion, Judge Turnbul
granted appellant’s partial motion to dism ss. Then, on June
21, 2000, the Honorable John O. Hennegan, also of the Baltinore
County Circuit Court, granted appellees’ notion for summary
j udgnent . In granting that notion, Judge Hennegan found t hat
t he Novenber 18, 1996 award of the Conmm ssion “became of no
ef fect upon the inpleader of the Subsequent Injury Fund.” He
then reversed t he Conm ssion’ s deci sion of January 18, 2000, and
ordered that the matter be remanded to the Comm ssion “for
further proceedings including, but not l[imted to conpensability

and benefits issues with full participation by all parties,
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i ncludi ng the Subsequent Injury Fund.” Appellant filed a notion
for reconsideration and, after that notion was deni ed, noted

this appeal.

DI SCUSSI ON

Appel | ant contends that Judge Hennegan erred in granting
summary judgnment in favor of appellees, in declaring that the
Novenber 18, 1996 Conmi ssion decision was “of no effect,” and in
reversing the January 18, 2000 Comm ssi on decision, which was
based on the 1996 deci sion. To further explain, the 1996
Comm ssi on decision had ordered appellees to pay appellant
mont hly conpensation for the tenporary total disability she
sust ai ned; the 2000 Conm ssion decision that followed ordered
appel l ees to nmake the paynents required by the 1996 deci sion,
whi ch t he Conm ssi on found they had not done, and penalized them
for failing to do so.

Appel | ant’ s argunent has four conponents: First, appell ant
mai ntains that “there was no case pending before [Judge
Hennegan] with respect to the appeal of the decision of the
Wor ker s’ Conpensati on Comm ssi on dat ed Novenber 18, 1996" at the
time he made his ruling, because Judge Turnbull had previously
grant ed appellant’s partial notion to dismss as to that issue.

She t herefore argues that Judge Hennegan had no jurisdictionto
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i ssue the order in question. Second, appellant asserts that
appel l ees’ *“appeal of the November 18, 1996 order of the
Wor ker s’ Conpensation Commi ssion was . . : barred by
[imtations,” because that “appeal” was filed “beyond the 30 day
period allowed for [an] appeal of a decision of the
[ Commi ssion]” wunder Maryland Rule 7-203. Third, appellant
contends that the portion of appellees’ petition for reviewthat
sought review of the Conm ssion’s 1996 decision was barred by
res judi cata, because it “was in effect asking the Circuit Court
for Baltinore County to rescind its prior Order of Novenber 13,
1997," which granted summary judgnent to appellant and thereby
affirmed the Comm ssion’s 1996 decision. And fourth, appellant
asserts that “[t]he order of the Wirkers’ Conpensati on
Comm ssi on of January 18, 2000 was correct.”

As stated earlier, this matter is before us on an appeal
from an order granting sunmmary judgnment in favor of appellees.
“Summary judgment may be i nvoked to prevent an unnecessary tri al
in a worker conpensation appeal, just as in any other action.”
Dawson’ s Charter Serv. v. Chin, 68 Mi. App. 433, 440 (1986). As
in any other action, it is appropriate when “there i s no genuine
di spute as to any material fact and . . . the party in whose
favor judgnment is entered is entitled to judgnent as a matter of

| aw. ” Md. Rule 2-501(e). In considering a grant of sunmary
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judgment we “review]] the sanme material from the record and

deci de[] the sane | egal issues as the circuit court.” Lopata v.
Mller, 122 M. App. 76, 84 (1998). In doing so, “we do not
accord deference to the trial court’s legal conclusions.” 1d.
at 83. The standard for reviewing the granting of a summary

judgnment nmotion is “whether the trial court was legally
correct.” Heat & Power Corp. v. Air Prods. & Chens., Inc., 320
Md. 584, 591 (1990).

We begin our analysis with appellant’s jurisdictional
argunment . Appel |l ant contends that Judge Hennegan had no
jurisdiction to grant summary judgment in favor of appellees,
given Judge Turnbull’'s wearlier order granting appellant’s
partial notion to disn ss. Judge Turnbull’s order neant,
according to appellant, that “there was no case pendi ng before
[ Judge Hennegan] with respect to the appeal of the decision of
the Workers’ Conpensati on Comm ssi on dated Novenmber 18, 1996."
Appel l ant’ s argunent, however, ignores the fact that this was
not the only issue raised by appellees’ petition for judicial
review and therefore it was not the only one before Judge
Hennegan. |In that petition, appell ees sought review of both the
1996 and the 2000 decisions of the Comm ssion. Thus, Judge
Turnbull’s order dismssing appellees’ action for judicial

review of the Comm ssion’s 1996 decision did not adjudicate all
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of the clains in that

final judgnment,

petition.

Consequently, it was not a

and was therefore subject to revision by Judge

Hennegan. We expl ain.

Maryl and Rul e 2-602(a) states in part that:

[Aln order

deci si on,

or ot her form of

however designated, that

adj udi cates fewer than all of the
claims in an action . . . or that
adj udi cat es

|l ess than an entire

claim or that adjudicates the
rights and liabilities of fewer
than all the parties to the
action:

(1) is not a final judgnent;

(2) does

not term nate the

action as to any of the clains or
any of the parties; and

any
j udgnent

(3) is subject to revision at

time before the entry of a
t hat

adj udi cates all of

the clains by and against all of
the parties.

In short, “Rule 2-602(a) makes cl ear that an order that does

not adjudicate

all of the <clainme in an action, or that

adj udi cates |less than an entire claim . . . is not a final

judgment and may be revised at any tinme before the entry of a

final judgnent.”

Gertz v.

Anne Arundel County, 339 Ml. 261,

272-73 (1995). We now apply that rule to appellant’s claimthat

Judge Hennegan was deprived of jurisdiction by Judge Turnbull’s
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di sm ssal of appellees’ claim as to the 1996 Comm ssion
deci si on.

I nthe i nstant case, Judge Turnbull’s order of June 1, 2000,
granted appellant’s motion for partial sunmary judgnent and
deni ed appel |l ees’ request in their petition for judicial review
of the Comm ssion’s 1996 decision. As previously nentioned, in
t hat petition for review, appellant also sought review of the
Comm ssion’s 2000 Award. Consequently, Judge Turnbull’s order
| acked finality because it did “not adjudicate all of the clains
in [the] action” and was therefore subject to revision “at any
time before the entry of a final judgment.” Gertz, 339 Ml. at
272-73. Thus, contrary to appellant’s assertion, Judge Hennegan
did not lack jurisdiction to address the Comm ssion’s 1996
deci sion even though Judge Turnbull had previously granted
appellant’s partial notion to dismss as to that decision.

| ndeed, as a general principle, one judge of a trial court
ruling on a matter is not bound by the prior ruling in the sanme
case by another judge of the court; the second judge, in his
di scretion, may ordinarily consider the matter de novo.’”
CGertz, 339 MJd. at 273 (quoting State v. Frazier, 289 M. 422,
449 (1984)).

We turn next to appellant’s clainms that appell ees’ “appeal”

of the 1996 decision was “barred by limtations” because it was
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filed “beyond the 30 day period allowed for [an] appeal of a
deci sion of the [Conmm ssion]” under Ml. Rule 7-203, and because
Judge Hennegan’s review of that violated the doctrine of res
judicata. We find both contentions unpersuasive.

Maryl and Rul e 7-203 governs the time for filing a petition
for judicial review of an adm nistrative agency decision in a

circuit court and states in part:

(a) General ly. Except as
ot herwi se provided in this Rule or
by statute, a petition for
judicial review shall be filed
within 30 days after the |atest
of :

(1) the date of the order or
action of which review is sought;

(2) t he dat e t he
adm ni strative agency sent notice
of the order or action to the
petitioner, if notice was required
by law to be sent to the
petitioner; or

(3) the date the petitioner
received notice of the agency’s
order or action, if notice was
required by law to be received by
the petitioner.

Unfortunately, appellant m sconstrues the nature of a

petition for judicial review She incorrectly refers to
appel l ees’ petition for judicial review as an “appeal.” It is
not. “[A]ln action for judicial review of an admnistrative
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decision is an original action . . . not an appeal.” Kimv.
Comptroller of the Treasury, 350 M. 527, 534 (1998). The

difference is crucial here. Unlike “[t]he tinme requirements for

filing appeal s,” whi ch are “ordinarily treated as
jurisdictional,” the time requirenents for filing a petition for
judicial review are not. ld. at 535-36. In fact, “the
thirty-day period under Rule 7-203 is . . . considered in the
nature of a statute of limtations.” Colao v. County Council,

109 Md. App. 431, 445, aff’d, 346 Md. 342 (1997). And statutes
of limtation “are generally waivable, including the 30-day tine
limt for filing a petition for judicial review” Kim 350 M.
at 536. |Indeed, according to the Conmmittee note to Rule 7-203,
a challenge to the tineliness of a petition for judicial review
“must be specifically raised either by prelimnary notion under
Rul e 7-204 or in the answering menorandumfiled pursuant to Rule
7-207" or it is waived. See also Colao, 346 Md. at 362 (stating
that “it is incunbent on a defendant/respondent to raise
limtations timely as an affirmative defense and that the
failure to do so constitutes a waiver of that defense”). And
that is precisely what occurred here. Appellant did not raise
the tineliness issue in the court below and therefore her

argunment has been wai ved.
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Appel | ant further argues that Judge Hennegan’ s revi ew of the
Comm ssion’s 1996 decision violated the doctrine of res
j udi cat a. Specifically, appellant contends that appellees’
petition for judicial review of the Conm ssion’s 1996 deci sion
“was in effect asking the Circuit Court for Baltinmre County to
rescind its prior Order of Novenber 13, 1997," which granted
sunmary judgment in favor of appellant and thereby affirmed the
Commi ssion’s 1996 decision. W disagree.

The doctrine of res judicata “precludes the relitigation of
matters that have been fully and fairly litigated and finally
deci ded between parties, by a tribunal of conpet ent
jurisdiction.” Murray International Freight Corp. v. G aham
315 Md. 543, 547 (1989). Res judicata has three elenents: “(1)
the parties in the second litigation are the sane, or in
privity, with the parties in the earlier case; (2) the second
suit presents the sane cause of action as the first suit; and
(3) the first suit produced a final judgnent on the nerits in a
court of conpetent jurisdiction.” Roane v. Washington County
Hosp., 137 MJ. App. 582, 590 (2001). It is as to the third
el ement that appellant’s res judicata argunent fails. Judge
Turnbull had no authority to grant appellant’s notion for

summary judgnent. Once the notion to inplead was before Judge
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Tur nbul I,

he was required to grant it pursuant to L.E. § 9-807

and then remand the case to the Conmmi ssi on.

L.E. 8 9-807 provides:

(a) In General. — In any case
i nvol vi ng payment from t he
Subsequent I njury Fund, t he
Conmmi ssi on or any party I n

i nterest shall:

(1) give written notice to the
State Treasurer or the attorney
for the Subsequent Injury Fund
t hat the Subsequent Injury Fund is
or may be involved in the case;
and

(2) inplead the Fund, in
witing, as a party.

(b) Tinme of inpleading. — (1) The
Subsequent Injury Fund may be
i mpl eaded at any stage of the
pr oceedi ngs:

(i) before the Conm ssion;
(i1i1) on appeal.

(2) If the Subsequent Injury
Fund is i npl eaded on appeal before
a circuit court or the Court of
Speci al Appeals, the court shall:

(i) suspend furt her
proceedi ngs; and

(ii) remand the case to
t he Conm ssi on for
further proceedings to
gi ve t he Subsequent
| njury Fund an
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opportunity to defend
agai nst the claim

In interpreting L.E. 8 9-807, we apply the standard rules
of statutory construction. “[T]he cardinal ruleis to ascertain
and effectuate legislative intent.” Mayor of Baltinore v.
Chase, 360 Md. 121, 128 (2000); Prince George’'s County, Maryl and
v. Vieira, 340 Ml. 651, 658 (1995). “‘*The primary source from
which we glean this intention is the |anguage of the statute
itself. . . .'” Subsequent Injury Fund v. Ehrman, 89 M. App.

741, 747 (1992) (quoting Mazor v. Dep't of Correction, 279 M.

355 (1977)). “If the language is clear and unanbi guous, there
is usually no need to ook further.” Gary v. State, 341 M.
513, 521 (1996). “Even if the statute is clear and unanbi guous,
however, ‘we are not precluded from consulting |egislative

hi story as part of the process of determning the |egislative

pur pose or goal’ of the law.” Azarian v. Wtte, 2001 M. App
LEXIS 138 at *37 (2001) (quoting Morris v. Prince George’'s
County, 319 M. 597, 604 (1990)) (internal citations omtted).

Ininterpreting statutory | anguage, we nust give the words their

“ordinary and natural nmeaning.” In Re Victor B., 336 wd. 85, 94
(1994). Also, we nust avoid an interpretation that would
produce “an illogical, absurd, or inconsistent result.” Smack

v. Dep’'t of Health and Mental Hygiene, 134 M. App. 412, 420
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(2000). And we “may not insert or onmt words to nake a statute
express an intention not evidenced inits original form” Board
of Educ. v. Lendo, 295 Md. 55, 63 (1982). See al so Tayl or wv.
Nat i onsbank, 365 Md. 166, 181 (2001).

The | anguage of L.E. 8 9-807 is clear and unanbi guous. It
provi des that either “the Conm ssion or any party in interest”
may i nplead the Fund. L.E. 8 9-807(a). Once the Fund is
i npl eaded, if done before the circuit court, “the court shall:
(i) suspend further proceedings; and (ii) remand the case to the
Commission. . . .” L.E. 8 9-807(b)(2). “[Ordinarily the word
“shall,’” unless the context within which it is used indicates
ot herwi se, i s nmandatory when used in a statute, and thus denotes

an inperative obligation inconsistent wth the idea of

di scretion.” Bright v. Unsatisfied Clai mand Judgnent Fund Bd.,

275 Md. 165, 169-70 (1975). Consequently, Judge Turnbull did
not have the discretion to delay ruling on that notion until he
had ruled on other nptions presented by the parties. To

concl ude ot herwi se woul d undercut the very purpose of L.E. § 9-
807, which is to ensure that the Fund has the opportunity to
participate in all proceedings in which its interests are at
st ake. Undoubt edly, the Fund had an interest in Judge
Turnbull’s decision granting appellant’s notion for summary
judgrment, which affirmed the Comm ssion’s 1996 decision,
awar di ng benefits to appellant. Moreover, any interpretation of

L.EE 8 9-807 that permts the circuit court to exercise
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di scretion as to when to grant a notion to inplead wll
inevitably lead to “inconsistent results,” particularly, if the
circuit court, as here, delays remand until it has ruled on key
i ssues. Upon remand, the Fund has the opportunity to “assert a
conpl ete defense to the claimagainst it, including raising the
i ssues of accidental injury and causal connection.” Ehrman, 89
Md. App. at 752. As the Commssion wll then have the
opportunity to “determ ne all issues anew,” Carroll v. State of
Maryl and, Patuxent Inst., 136 Md. App. 319, 329 (2001), it may
reach a conpletely different conclusion. 1In that event, if the
first judicial decision is permtted to stand —in this case
Judge Turnbull’s order granting summary judgnent in favor of
appellant on the issue of enployer/insurer liability —and the
Comm ssion’s post-remand decision is subsequently affirmed by
the circuit court, the result will be two standing judgnents,
involving the same issues in the same case and in direct
conflict with each other. It is precisely to prevent such an
occurrence that we are enjoined to construe a statute to avoid
“inconsistent results.” Smack, 143 M. App. at 420; Western
Correctional Inst. v. Geiger, 130 wd. App. 562, 568 (2000).

Mor eover, it was within Judge Turnbull’s discretionto treat
the motion to inplead as tantamount to inpleading the Fund.
L.E. 8 9-807 does not require that a party seeking to inplead
the Fund nmust first obtain |eave of court. It nerely states
that “any party in interest” that wi shes to inplead the Fund

shall “(1) give witten notice to the State Treasurer or the
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attorney for the Subsequent Injury Fund . . . and (2) inplead
the Fund, inwiting, as a party.” L.E. 8 9-807(a). Nowhere is
the party required to file a notion to inplead or to otherw se

seek court approval.

In fact, L.E. 8 9-807, for the purpose of inpleading the
Fund, places the parties to the action on an equal footing with
the Comm ssion (which of course does not need the circuit
court’s permssion to inplead the Fund) by stating that “the
Conmmi ssion or any party in interest” may inplead the Fund by
gi ving proper notice and then inpleading the Fund in witing.

L.E. 8 9-807(a)(1)(2). No notion is required.

Nor is there any indication in either the [|anguage or
hi story of this provision that the |egislature intended to add
a requirement that does not exist, to our know edge, anywhere
else in Maryland law. In the Maryland Rul es, for exanple, Rule
2-332 governs inpleading in civil actions. There, the only
requi rement for inpleading a third party is that the inpleader
“cause a summons and conplaint, together with a copy of al
pl eadi ngs, scheduling notices, court orders, and other papers
previously filed in the action, . . . be served upon” the third

party. M. Rule 2-332(a). Nothing nore is required.

Moreover, to interpolate a requirenent that judicial
approval must be first sought and obtai ned woul d further violate

t he canons of statutory construction by addi ng | anguage so as to

reflect an intent not evidenced in that | anguage.
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Chesapeake and Potonmac Tel. Co. v. Dir. of Fin. for the Mayor of
Balti nore, 343 Md. 567, 579 (1996) (quoting Condon v. State, 332
Md. 481, 491 (1993)); see also Taylor v. Nationsbank, 365 M.
166, 181 (2001); Lendo, 295 Md. at 63.

Finally, we “confirmthe nmeani ng reached by reference to the
wor ds” by considering the statute “in the context of the entire
statutory scheme of which it is a part.” Vieira, 340 M. at
658. In the Wrkers’ Conpensation Act, when the |egislature
wanted the parties to seek | eave of court, it expressly said so.
Under L.E. 8§ 9-726(a), for exanple, a party nust file “with the
Commi ssion a witten notion” in order to have a case reheard.
And under L.E. 8§ 9-736(a), a readjustnment of the rate of
conpensation my be made by the Conm ssion “on the application
of any party in interest or on its own notion. . . .~ I n
addition, L.E. 8 9-652(a) provides that “an enployer who is
liable for the full extent of the occupational deafness of the
covered enployee may inplead any other enployer in whose
enpl oynment the covered enpl oyee was exposed to harnful noise.”
To i npl ead the ot her enpl oyer under this section, the inpleading
enpl oyer must sinply provide notice “to the inpleaded enpl oyer
and to the Comm ssion” on a form provided by the Conm ssion.
L.E. 8 9-652(b). No nmotion is required, and |eave of court is
not necessary to bring the potentially |liable enployer into the

action.
We concl ude, therefore, that Judge Turnbull was required by
L.EE 8 9-807 to either grant appellees’ motion to inplead
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without delay or to treat the notion itself as a witten
i npl eader and to remand the case to the Conm ssion for further
proceedi ngs with the Fund present.? H's failure to do so was
error, and the order he issued, granting sunmary judgnment in
favor of appellant, was void ab initio. Because t hat order was
void ab initio, “there was nothing from which” appellees could
have appeal ed. 1In Re Appeal No. 371, 24 Md. App. 95, 99 (1974).
Accordi ngly, appellant’s claimthat appellees, “having failed to
file a tinely appeal, [are] barred by res judicata from

attacking the [1966] judgnment of [Judge Turnbull]” is meritless.

Havi ng concluded that Judge Hennegan did not err in
considering the Comm ssion’s 1996 decision, as appellant
mai ntai ns, we now determ ne whet her Judge Hennegan was “l egal |y
correct” in granting summry judgnment to appellees on the ground
that the 1996 decision “becanme of no effect upon the inpleader

of the Subsequent Injury Fund.” We hold that he was not.

Appel | ees argue that the Comm ssion’s 1996 deci sion was
rendered “null and void” upon the inpleading of the Fund. In
support of that claim appellees cite Eastern Stainless Steel v.
Ni chol son, 60 Md. App. 659 (1984), aff’'d, 306 M. 492 (1986).
In Eastern Stainless Steel, the “Enployer/Insurer,” as the

appel l ant was designated in that case, filed a petition for

2 W need not decide whether there are exceptions to the rule enbodied in
L.EE 8 9-807 and described herein. If exceptions do exist, they are not
presented by this case.
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judicial review in the Circuit Court for Baltinmore County,
seeking review of a decision of the Comm ssion awarding the
clai mant conpensation for his injuries. ld. at 662. After
filing that action, the enployer/insurer noved to inplead the
Fund. | d. The court granted that notion, suspended further
proceedi ngs, and remanded the case to the Conm ssion. 1|d. Upon
remand, the enployer/insurer, claimnt, and Fund participated in
a hearing before the Comm ssion. Fol l owi ng that hearing, the
court again decided that the claimant was entitled to
conpensati on. ld. at 662-63. The Fund, but not the
enpl oyer/insurer, sought judicial review of that decision. 1d.
at 663. After the Fund failed to pursue this matter for over a
year, the court dismssed the Fund s action for want of
prosecution. Id. Thereafter, the enployer/insurer sought to
reinstate its action for judicial review, seeking judicial
review of the Comm ssion’s first decision. | d. In response,
the claimant filed a nmotion for summary judgnent, claimng that
“there was no dispute as to a material fact and that the issues
were rendered nmoot by the dism ssal of the Fund s” action for
judicial review. ld. at 664. The circuit court granted the
notion, and the enployer/insurer appealed to this Court. 1d. W
affirmed the circuit court’s dism ssal of the enployer/insurer’s
attenmpt toreinitiate its action for review of the Comm ssion’s
first decision on the ground that “the Conmm ssion’s [second]

deci sion superseded its first holding. . . .” Id. at 667. That
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deci sion was then affirmed by the Court of Appeals. Eastern

Stai nless Steel v. Nicholson, 306 Md. 492 (1986).

Appel l ees cite our statenent in Eastern Stainless Steel that
“the first order appeal ed fromby Enployer/Insurer had no effect
after remand of +the case to the W rknmen s Conpensation
Commi ssion.” 60 MJ. App. at 667. They have taken these words
out of context. The prefatory words introducing that statenment
were unfortunately omtted as well as the reasons for reaching
that conclusion. \What we actually said was: “For reasons we
wll state, we hold that the first order appealed from by
Enpl oyer/ I nsurer had no effect after remand of the case to the
Wor knmen’ s Conpensation Conmmission.” |d. The “reasons” we then

gave were:

First, the issue of accidental injury was
reconsi der ed. The Comm ssion could take
i nto account any additional evi dence adduced
by the inpleaded party, the Fund. Second,
Enpl oyer/ I nsurer participated with the Fund
in the second hearing. The Conm ssion
deci ded the identical issue concerning all
those who would share responsibility for
paying the award to claimant. The parties’
joint participation and shared interest in
the second hearing indicates the Comm ssion
consi dered all avail abl e evi dence and made a
final decision fromwhich both parties could
appeal , but Enployer/Insurer did not.

ld. at 667-68.

In brief, we so held because, on remand, the Comm ssSion

i ssued a new decision after considering the same issues but,
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this time, wth all interested parties participating and
addi ti onal evidence presented. In other words, we held in
Eastern Stainless Steel that, upon remand, the Comm ssion’s
deci si on was of no preclusive effect, that is, the parties were
then free to relitigate all of the same issues. We did not
rul e, as appellees contend, that the Comm ssion’s decision was
rendered a nullity by the inpleader. There is no |anguage in
L.E. §8 9-807 that supports such a position. Indeed, L.E. 8§ 9-
807 provides only that “[i]f the Subsequent Injury Fund is
i npl eaded on appeal before a circuit court or the Court of
Special Appeals, the court shall: (i) suspend further
proceedi ngs; and (ii) remand the case to the Conm ssion for
further proceedings to give the Subsequent Injury Fund an
opportunity to defend against the claim” L.E. 8 9-807(b)(2).
It does not suggest, either expressly or inpliedly, that the
Comm ssion’s decision is, upon remand, of no further force and
effect. Indeed, such a holding would strip the claimnt of the
benefits that he had been awarded after a hearing in which the
enpl oyer had had the opportunity to argue the pre-existing
nature of the claimant’s injuries. It is one thing to give the
enpl oyer what amounts to a gratuitous second bite of the apple;
it is another to give it an entirely new apple, sinply because
it belatedly inpleaded the Fund. Consequently, we reiterate:
t he Comm ssion’s first decision remains in full force and effect
until the case has been reheard, with the Fund present, and a

new deci sion issued by the Comm ssion. |If the Fund declines to
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participate in that rehearing or is dism ssed as a party, the
Comm ssion may permt any existing award of conpensation or
order of the Comm ssion to stand w thout conducting the

proceedi ngs that the inpleading onthe Fund woul d have required.

The perils of holding otherwise are vividly illustrated by
the facts of the case sub judice. In contrast to Eastern
Stainless Steel, the issues in the instant case have never been
reheard. The Comm ssion has not as yet held a second hearing
and therefore, as of the date of this opinion, is no closer to
rendering a second decision to supersede the first. To hold
that the nmere inpleading of the Fund renders the Conm ssion’s
1996 decision, awarding appellant tenporary total disability
benefits, a nullity would not only be an unwarranted
extrapolation from the |anguage of L.E. 8 9-807, it would
underm ne the very purposes of the Wrkers Conpensation Act:
it would in effect deny appellant, for an unconscionably | ong
period of tinme, the benefits she was lawfully awarded until the

Comm ssi on has reheard the case.

Nor does our recent decision in Carroll v. State of
Maryl and, Patuxent Inst., 136 Md. App. 319 (2001), | end support
for the proposition that a remand to permt the Fund to
participate in a rehearing of the issues renders the existing
award of conpensation a nullity. In Carroll, the Conm ssion
found that the claimant had suffered a permanent partial
di sability and ordered his enpl oyer/insurer to pay conpensati on.

ld. at 323. The claimnt subsequently filed a notion for
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rehearing in which he sought, anong ot her things, an increase in
benefits. | d. After the Conm ssion denied his notion, the
claimant filed a petition for judicial review in the Circuit
Court for Anne Arundel County. Id. On the norning of trial,
the claimant’s enployer/insurer filed a motion to inplead the
Fund and to remand the matter to the Conm ssion. 1d. After a
hearing, the circuit court granted that notion, whereupon the
cl ai mnt noted an appeal to this Court. 1d. at 324. On appeal,
the cl ai mant argued that “he should not be made to return to the
Commi ssion to retry issues that [had] already . . . been
determ ned,” especially given that the disposition of those
i ssues was insufficient to establish the prerequisites of Fund
liability. ld. at 329. He al so clainmed that the case shoul d
not be remanded unless “a jury determnes that the disability
resulting from the subsequent injury is such as to require
payment by the Fund.” Id. In rejecting the claimnt’s
argunents, we determned that L.E. 8§ 9-807 did not require that
“conditions requisite for paynment by the fund” be established
before it may be inpleaded. ld. at 328. Citing Eastern
St ai nl ess Steel, we concluded that when the Fund is inpleaded in
an action for judicial review, the case nust be remanded so t hat
the Comm ssion may “deternmine all issues anew.” ld. at 329

“IOnly by doing so,” we explained, “may the Fund have the

opportunity to defend the claim”™ Id.

We did not, however, state that the Comm ssion’s deci sion

becomes a nullity wupon the inpleading of the Fund. The
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proceedi ngs “begin anew’ in that the parties have an opportunity
to revisit and retry issues that had been previously deci ded.
The Comm ssion’s first decision, however, remains in effect
until superseded by a subsequent decision of the Comm ssion on
t he same issues. To hold otherw se, as noted earlier, would
mean a suspension in the paynent of benefits to the enpl oyee,
whi ch had been ordered after both sides had had the opportunity
to present their cases before the Comm ssion, nerely because the
enpl oyer or insurer chose belatedly to file a notion to inplead.
Such a result would work a grave injustice on the claimnt,
invite frivolous notions to inplead, and unnecessarily delay
resolution of claims. It would also run afoul of the rule that
an appeal does not stay “an order of the Comm ssion requiring
paynment of conpensation,” and the general policy behind that
rule, namely, “that of affording day to day support to injured
enpl oyees.” See L.E. 8 9-741(1); see al so Bayshore I ndus., Inc.
v. Ziats, 229 Mi. 69, 77 (1962).

Finally, we consider appellant’s | ast contentionthat “[t] he
order of the workers’ conpensation conm ssion of January 18,
2000 was correct.” In that order, the Comm ssion found that
appellees “failed to pay the Order of this Comm ssion dated
November 18, 1996,” which resulted in an wunderpaynent of
$38, 866. 28. The Comm ssion also directed appellees to pay
appellant “an additional 20% penalty for non-paynent of the
award” as well as “an additional attorney fee in the anount of

$400. 00" to appellant’s attorney. |In the order granting sunmary
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judgnment in favor of appellees, having considered the
Comm ssion’s 1996 decision to be “of no effect,” Judge Hennegan
reversed the Commi ssion’s 2000 decision. Although the parties
presented argunments regarding the Comm ssion’s 2000 deci sion
itself, the record does not indicate that Judge Hennegan based
his decision reversing the Comm ssion’s 2000 decision on
anything other than his previous conclusion that the 1996
deci sion was of no effect. In light of our holding that the
1996 decision remains in effect until superseded by a new
deci sion, the court nust reconsider its ruling, though not
necessarily reach a preordained result. We shall therefore
vacat e Judge Hennegan’s order and remand this case for further

proceedi ngs consistent with this opinion.

JUDGVENT OF THE ClI RCUI T COURT
GRANTI NG SUMMARY JUDGVENT | N
FAVOR OF APPELLEES IS
VACATED. CASE REMANDED TO
THE Cl RCUI T COURT FOR FURTHER
PROCEEDI NGS

COSTS TO BE PAI D ONE- HALF BY
APPELLANT AND ONE- HALF BY
APPELLEES.
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