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Under Maryl and Workers Conpensation |aw, state and
muni ci pal police officers (and others) who have heart disease
that results in partial or total disability are entitled to a
presunption that they have a conpensabl e occupati onal di sease
that was suffered in the line of duty. See MI. Code Ann.,

Lab. & Enpl. ("LE") & 9-503 (1999 Repl. Vol. & Supp. 2000).1

ILE 8 9-503 reads, in part:

Same — Presunmption — Firefighters, fire fighting
instructors, rescue squad nenbers, advanced |ife support
unit nenbers, and police officers.

(a) Heart disease, hypertension, and |ung di sease —
Firefighters, fire fighting instructors, rescue squad
menbers, advanced life support unit nenber, and police
officers. — A paid firefighter, paid fire fighting
instructor, or sworn menber of the Ofice of the State
Fire Marshal enployed by an airport authority, a county,
a fire control district, a municipality, or the State or

a volunteer firefighter, volunteer fire fighting
i nstructor, volunteer rescue squad nmenber, or vol unteer
advanced life support wunit nmenber who is a covered

enpl oyee under § 9-234 of this title is presunmed to have
an occupational disease that was suffered in the |ine of
duty and is conpensable under this title if:

(D t he i ndi vi dual has heart di sease,
hypertension, or |ung disease;

(2) the heart disease, hypertension, or |lung
di sease results in partial or total disability or death;
and

(3) in the case of a volunteer firefighter,
volunteer fire fighting instructor, volunteer rescue
squad nenber, or volunteer advanced life support unit
menber, the individual has net a suitable standard of
physi cal exam nation before beconming a firefighter, fire
fighting instructor, rescue squad nenber, or advanced
life support unit nenber.

(b) Heart disease or hypertension —Police officers.
— (1) A paid police officer enployed by an airport
authority, a county, the Maryland-National Capital Park
and Pl anning Commi ssion, a municipality, or the State,
a deputy sheriff of Montgomery County, or, subject to
paragraph (2) of this subsection, a Prince George's
County deputy sheriff or Prince George's County
correctional officer is presuned to be suffering froman
(continued...)




The presunption is rebuttable, but neither the statute nor
Maryl and precedent spells out what type of testinony can be
presented by the enployer to rebut the presunption. More
specifically, Maryland case | aw | eaves it uncl ear whether an
expert's testinony should be excluded if one of the grounds
for the expert's opinion is that there is no scientific basis
to support the view (inpliedly enbraced by the General
Assenbly) that there is sonetines a |ink between the high

| evel of stress associated with certain occupations (fire
fighter, police officer, etc.) and the devel opnent of heart
di sease.

In the case sub judice, the trial judge ruled that the

vi deot aped deposition of the enployer's expert, a

cardi ol ogi st, was inadm ssi bl e because one of the grounds for

1(...continued)
occupational disease that was suffered in the line of
duty and is conpensable under this title if:

(i) the police officer, deputy sheriff, or
correctional officer is suffering fromheart disease or
hypert ensi on; and

(ii) the heart disease or hypertension results
in partial or total disability or death.

(2)(i) A Prince CGeorge's County deputy sheriff is
entitled to the presunption under this subsection only
to the extent that the individual suffers from heart
di sease or hypertension that is nore severe than the
i ndividual's heart disease or hypertension condition
existing prior to the individual's enploynent as a
Prince George's County deputy sheriff.

(ii) To be eligible for the presunption under
this subsection, a Prince George's County deputy
sheriff, as a condition of enployment, shall submit to
a nmedi cal examination to determne any heart disease or
hypertensi on condi tion exi sting prior to t he
individual's enploynment as a Prince George's County
deputy sheriff.



his opinion that the claimnt's heart di sease was not rel ated
to his occupation was the expert's belief that there is no
link between stress and heart disease. That ruling left the
enpl oyer with no evidence to rebut the presunption set forth
in section 9-503(b) and left the trial court with no choice
but to grant summary judgnent in favor of the police officer.
On appeal, appellants (the Cty of Frederick/insurer) raise
several questions, which we have rephrased and condensed:

1. Didthe circuit court err when it
struck the expert testinony of Alan G
Wasserman, M D., on the grounds that
one of the reasons for Dr. Wasserman's
opi nion that Oficer Shankle did not
suffer froman occupational di sease was
his belief that there was no |ink
bet ween occupati onal stress and heart
di sease?

2. |s an expert cardiologist required to
accept that occupational stress causes
coronary artery disease in order to
testify, even when he testified that
“It 1s not accepted in the nedical
community that stress causes coronary
artery disease or [is] a risk factor
for it?”

3. Is it possible for any enpl oyer to ever
rebut the presunption in LE 89-
503(b) (1), if experts are not all owed
to express their opinions that a
claimant's coronary artery disease is
unrelated to his occupation, in part
because they believe occupationa
stress does not cause coronary artery
di sease?



FACTS AND PROCEDURAL BACKGROUND

A. General Background

Donal d Shankl e joined the Frederick City (“the Gty”)
police force in 1975. Approximately twenty years |later, when
he was forty-five years of age, he was admitted to Washi ngton
Hospital Center where he was diagnosed with coronary artery
di sease. He returned to his job in | ate Decenber of 1995 and
wor ked for seven weeks, but then stopped working because his
heart di sease prevented himfrom perform ng his police duties.
In May of 1996, O ficer Shankl e underwent bypass surgery.?

O ficer Shankle filed a claimwi th the Maryl and Wrkers
Conpensati on Comm ssion (“the Comm ssion”) in 1996. He

alleged, inter alia, that his coronary artery disease

constituted an “occupational disease” that arose out of his
enploynment as a City police officer. The Cty and its insurer
opposed the claimand nmaintained that O ficer Shankle's heart
probl em was not work-rel at ed.

On Cctober 31, 1997, the Conmi ssion ruled that the
claimant's coronary artery di sease was work-related. It
awarded O ficer Shankle |egal fees, nedical benefits, and
conpensation for tenporary total disability for a period of

approximately eleven nonths. The City and its insurer filed a

2O0rficer Shankle suffered a heart attack at sonme point. The rather limted
record in this case does not reveal when —but the heart attack was apparently
after his Decenber 1995 admission to the Washington Hospital Center and before
his May 1996 by-pass surgery.



timely petition for judicial reviewin the Crcuit Court for
Frederick County and prayed for a jury trial.

In preparation for trial, counsel for Oficer Shankle
took a di scovery deposition of the enployer/insurer's expert —
Dr. Alan Wasserman. Later, a video deposition of Dr.

Wasserman was taken for use at trial.

B. Video Deposition Testinony of Al an Wasserman, M D

Dr. Alan Wassernman, at all tines here pertinent, was:
(1) Chief of Medicine at George Washington University in
Washi ngton, D. C., (2) board certified in both nedicine and
cardiol ogy,® and (3) a professor of cardiology at George
Washi ngton University Medical School. Additionally, he has
served as Chief of Cardiology at George Washi ngton University.
Over the years, Dr. Wasserman has had extensive experience in
conducting nedi cal research and has received “nmultiple”
research grants. As a researcher, one of his major interests
has been the detection, treatnent, and prevention of heart
di sease. He has published approxi mately one hundred articles
in various nedical journals.

Dr. Wassernman reviewed Oficer Shankle's nedical records
with the goal of discovering the cause of his coronary artery

di sease.* According to Dr. Wasserman, the six nmajor risk

SCardiology is the study and treatnment of diseases of the heart.
“Dr. Wasserman expl ai ned:

(conti nued. ..



factors® for coronary artery disease are nmale gender, famly
history of a parent or sibling with di agnosed coronary artery
di sease by age sixty or below, diabetes, high chol esterol,
hypertensi on, and snoki ng.
1. Cdaimant's Medical Records

A review of claimant's nedical records reveal ed that at
age sixty Oficer Shankle's father died suddenly. Although no
aut opsy was performed, Oficer Shankle was told that his
father died of a heart attack (myocardial infarction).

Prior to Oficer Shankle's |leaving the police force he

had snoked at | east a pack of cigarettes a day for “many

4(...continued)

The cause of coronary artery disease is the laying
down of plagque in the coronary arteries that then builds
and continues to build . . . [resulting in] an
obstruction of that artery . . . [T]lhe artery can be
thought of as a pipe, a pipe in your basenent that
supplies water, and as it builds up and corrodes and
buil ds up and gets smaller and smaller in dianmeter, the
wat er flow goes down.

Dr. Wasserman testified that a risk factor is “sonmething that would nake
you prone to devel op” any given disease. He said:

Now over the |ast few years we have been able to
start to identify other potential risk factors that have
not yet been clarified. W believe there are probably
nore risk factors for coronary artery disease than
these. Insulin resistance being one, high honpbcystine
| evel s being one, high levels of fibrinogen, a blood
product, being another one, high levels of PAl or PAI-1
resi stance being another one, and there are probably
nore that are being added all the tine. None of these
we are quite sure of yet, but, you know, certainly as
the years go by, may be added to our risk factor |ist.

Qbesity is another one that nmany people put on
their risk factor Iist. | have a lot of reservations
about using that as a risk factor, for many reasons.



years.” He started snoking at age 15, but his consunption
greatly increased after he becanme a police officer

Before the onset of O ficer Shankle's disability, he had
a “very high [blood] cholesterol level.” H's |owdensity
| i poprotein (LDL) or “bad” cholesterol was “very el evated,”
and his high-density |lipoprotein (HDL) or “good” chol esterol
was “very | ow. "

2. Dr. Wasserman's Opinion as Expressed on Direct Exam nation

In Dr. Wasserman's opinion, Oficer Shankl e devel oped
coronary artery di sease because he had four of the six major
risk factors, i.e., he was nmale, “he had a horrendously
abnornmal chol esterol |evel, he snokes, and had a famly
hi story” of heart disease. The claimant's “occupation was a
nonfactor for when he devel oped [coronary artery di sease] or
if he developed it.” Dr. Wasserman al so expressed the view
that, given the presence of four of the mgjor risk factors,
the cl ai mant woul d have devel oped coronary artery disease if
he had been a “lawyer, doctor, teacher, or [was engaged in]
any other occupation.” The witness admtted that sudden
stress (such as stress that m ght be encountered as a

policeman) could precipitate a heart attack —but, in his

5The record does not reveal Oficer Shankle's exact blood chol esterol
reading or when it was discovered that his “bad” cholesterol was el evated and
that his “good” |evel was |ow.



opi ni on, woul d not cause the underlying coronary di sease
process.’

Dr. Wasserman was asked whether he agreed with the
medi cal opi nion expressed by claimant's expert, i.e., that
occupational stress was one of the causes of Oficer Shankle's
coronary artery disease. He said that he did not and
expl ai ned why:

There is no body of literature that is
accepted in the cardiac field that says
that stress is a risk factor for coronary
artery disease. |If one wants to search
hard enough, one can find evidence in the
literature for anything anybody wants.

You can find evidence that snake oi
can prevent diabetes. You can find

evi dence that chel ation therapy can prevent
coronary artery disease. There are tons of

Dr. Wassernman expl ai ned:

Once you have devel oped plaque in your arteries, that
pl aque can break, bleed and cause a blood clot that just

bl ocks off that artery. What causes that plaque to
break off and bl eed we still don't know, unfortunately.
If we did know, we would be able to nore efficiently
prevent heart attacks. W do know sone things can

stabilize plague, such as |lowering your cholesterol
| evel , probably nakes it |ess prone for that plaque to
break and bl eed.

A sinple thing like aspirin mybe makes it |ess
prone for it to bleed, and there may be other
nedi cations. What nakes it prone to bleed and break off
we are not quite sure, but | have seen enough patients
in nmy experience that had coronary artery disease that
had a heart attack after having an argunent with their
wife, getting into a car accident, so sonething that
m ght increase the stress level and increase the
epi nephrine |l evel, the hornones in your body that makes
you, you know, your heart race, that nay be sonething
that in sonme people help cause the blood clot to break
off and form and cause the heart attack, and that is
what | was referring to.



gar bage journals that publish garbage that

are not peer reviewed, as we di scussed

before. So there are opinions in the

l[iterature. It does not nean that it's

correct or gospel.

| can tell you from 20 years of

experience and fromteaching preventive

medi ci ne and preventive cardiology that it

is not accepted in the nmedical conmunity

that stress causes coronary artery di sease

or is arisk factor for it.

3. Cross-Exam nation of Dr. WAssernman
A significant portion of the cross-exam nation of Dr.

Wasserman by claimant's counsel was devoted to questions
concerning the presunptions set forth in LE section 9-503. 1In
this regard, Dr. Wasserman stressed that he had never read the
statute and did not believe he was conpetent to interpret it.
Nevert hel ess, he was shown a copy of section 9-503 as well as
excerpts fromtwo Maryl and appel |l ate deci sions that discussed
that statute. Over objection, Dr. WAssernman was questioned as
to whet her he agreed or disagreed with the scientific premse
under |l ying section 9-503, i.e., that the stress brought about
by enpl oynent as a police officer (or a firefighter) sonetines
caused coronary artery disease. Dr. Wassernan answered:

| still today believe and | believe the

medi cal literature and the entire nedica

community supports this, that there is no

reason to believe that being a policeman or

fireman contributes anything to devel opi ng
coronary artery di sease. [8

8This is a but one of several simlar answers given on cross-exani nation.
(continued...)



He was next asked:

If I would ask you to assune that the
purpose and the prem se behind this statute
that we have discussed is that the unusual
stress or occupation of a police officer or
fire fighter contributes to the devel opnent
of coronary artery di sease, not asking
about the statute, but is it ny
under st andi ng that you di sagree with that
prem se?

Dr. Wasserman answered, “l disagree with the premse. . . .7

C. daimant's Mtion to Exclude Dr. WAsserman's Testi nony

On the norning that O ficer Shankle's conpensation case
was to be heard by a jury, claimant's counsel filed a witten
nmotion in limne to prohibit the jury from considering any
part of Dr. Wasserman's vi deotaped deposition. C ainant
ar gued:

Dr. Wasserman expressly rejects the
| egi slature of the State of Maryland' s
statutory presunption of conpensability for
firefighters and police officers who
devel op hypertension [sic]. Dr. Wassernman
has, in fact, stated that in his opinion,
medi ci ne does not recognize stress as a
factor in the devel opnent of heart disease.
Therefore, according to Dr. Wasserman, M.
Shankl e's job did not, and could not,
contribute to his heart disease. In other
words, Dr. Wasserman seeks to repeal the
| egi sl ati on which has been in force in
Maryl and for decades.

* * %

O ficer Shankle's counsel went on to argue:

8(...continued)
Counsel for Oficer Shankle repeated basically the same question a nunber
ti mes —al though counsel varied the wording.

10
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[ Aln expert's opinion, where legally

m st aken or based on an erroneous concept
of law, is devoid of conpetency .

Clearly, Dr. Wasserman's opinion in thls
case, which is clearly contrary to the
express provisions of the Maryland worker's
conpensation statute, is based on the
erroneous concept of the law and is legally
m st aken. Thus, his opinion nust be

excl uded.

(Gtations omtted.)

D. Hearing on the Mdtion to Strike Dr. WAssernman's Testi nony

In his oral opposition to the notion to strike, counsel
for the enployer/insurer stressed that he had objected when
claimant's counsel asked Dr. Wasserman whet her he agreed with
the prem se underlying section 9-503. Defense counsel
mai nt ai ned that answers to such questions should be stricken
as irrelevant. He did not, however, contend that Dr.
Wassernman' s expl anation as to why he disagreed with
plaintiff's expert should be stricken. Instead, defense
counsel contended that Dr. Wasserman was conpetent to give his
opinion as to the cause of Oficer Shankle's coronary artery
di sease —even though one of the bases for his opinion was his
belief that there was no |ink between the stress of being a
police officer and the devel opnent of coronary artery disease.

E. The Trial Judge's Ruling

The trial court, relying on Franch v. Ankney, 341 Mi. 350

(1996), and other cases cited by claimant in his notion,

11



struck Dr. Wasserman's vi deo-taped deposition testinmony in its

entirety.

The court further expl ai ned:

| do note, and | know [counsel for the
enpl oyer/insurer] didn't indicate
otherwi se, that the authority fromthe
other states that specifically decided this
i ssue, do not allow an expert to testify,
basically that they disagree with one of
the presunptions of the statute, so the
authority is in accord with Franch, that
says, no, that is not adm ssible. | think
based on [ Montgonery County v. Pirrone, 109
Md. 201 (1996)], based on Franch, | do find
that the claimant's notion is proper, and I
amgoing to grant the notion in |imne.

1. ANALYSI S

The Nature of the Section 9-503 Presunption

Section 9-503 has its origin in Chapter 695 of the Acts

of 1971, which becane Code 1957, article 101, secti on 64A. I n

Col gan v.

Board of County Comm ssioners, 21 Ml. App. 331

(1974), Judge Menchine for this Court explained some of the

| egi sl ative history surroundi ng the passage of Chapter 695:

In the course of its passage through the

| egi sl ature, both the title and the body of
the Bill (H B. 433) were anended. As

i ntroduced, the title of the bill had
provided, inter alia, that its purpose was
to “establish certain nedical conditions
where the death or disability of a fire
fighter is presunmed to be accidental and as
a result of his enploynent.” An anendnent
tothe title of the bill struck out the
above quoted | anguage and declared that its
purpose was to “provide that there is a
presunpti on of conpensabl e occupati onal

di sease in cases of certain fire fighters

12



sustaining tenporary or total disability or
deat h under certain conditions.”

The body of the bill at introduction
had contained the words: “presuned to have
been accidental and to have been suffered
in the course of his enploynent.”

(Enphasi s added.) By anmendnent in the
course of passage the above quoted | anguage
was stricken and the foll ow ng words
substituted: “presuned to be conpensable
under this Article and to have been
suffered in the line of duty and as a
result of his enploynent.”

Id. at 335 (enphasis in original) (footnote omtted). In
1972, the CGeneral Assenbly added “paid state, nunicipal,
county, or airport authority police officers” to those
entitled to the presunption. See Chapter 382, Laws of
Maryl and 1972, page 840. Later, sone deputy sheriffs received
the benefit of the presunption. See supra note 1

No |legislative history currently is avail abl e show ng
what nedi cal evidence, if any, was considered by the CGeneral
Assenbly when it enacted the predecessor to section 9-5083.
But it is obvious that the legislature believed that there was
a link between occupational stress and heart disease. See

Mont gonery County v. Pirrone, 109 M. App. 201, 216 (1996).

The statute sets forth rebuttable factual presunptions,

Board of County Comm ssioners v. Col gan, 274 M. 193, 210

(1975), one of which is that a paid police officer who has
heart disease is “presuned to be suffering from an

occupational disease that was suffered in the line of duty” if

13



that disease results in “partial or total disability or
death.” LE 8 9-503(b). The presunption is not one of |aw.
Id. Moreover, the presunption is not based on probabilities;?®

instead, it is “based largely on a |legislatively nandat ed

social policy.” Montgonery County Fire Bd. v. Fisher, 298 M.

245, 259 (11983).

The purpose of LE 8§ 9-503 “is to provide a presunption of
conpensabl e occupational disease to certain classes of public
enpl oyees including police officers who, in the course of
their daily activities, are subject to unusual hazards,

stresses, and strains.” Soper v. Mntgonery County, 294 M.

331, 336 (1982). To rebut the presunption, the

°McLain Maryl and Evi dence, vol. 5, section 301.1, p. 190, says:

O her presunptions are based on probabilities.
Somewhat akin to judicial notice, they provide a short
cut to proof of what is believed to be generally true.
For exanple, an item which has been properly addressed,
stanped, and nmailed is presuned to have been received by
t he addressee. This presunption is supported by the
probability of receipt, as well as by the fact that the
addressee is in a better position to have know edge of
recei pt or nonreceipt than is the sender.

Id. (footnotes onmitted). Later, MLlain says:

Some presunptions seem to rest primarily on policy
grounds. The presunption that the person who possesses
property owns it is believed to contribute to the
stability of our society. O hers, such as the
presunption of love of life and against suicide and
invited injury, may have m xed bases of probabilities
and policy considerations.

Id. at 191 (footnotes onmtted).

Sone courts have opined that the presunptions such as those set forth in
LE, section 9-503 are based on probabilities. See Sperbeck v. Dept. of |ndus.

Labor & Hunan Rel ations, 174 N.W2d 546, 548 (Ws. 1970).

14



enpl oyer/insurer nmust prove a negative, i.e., that the non-
exi stence of the presuned fact is nore probable than its

exi stence. Pirrone, 109 Md. App. at 214; see al so Sunderl and

v. North Dakota Wirknen's Conpensation Bureau, 370 NW 2d

549, 552 (N.D. 1985), and authorities therein cited.

In Fisher, supra, the claimant (a firefighter) had the

benefit of a presunption, which was in all material respects
exactly like the one here at issue (see section 9-503(a)

guoted supra note 1). The claimant argued that the statute

set forth a “Mrrgan-type” presunption —a presunption that
never drops out of the case, and inposed both the burden of
proof and the burden of persuasion upon the party agai nst whom

t he presunption operates. Fisher, 298 Ml. at 257. The Fi sher

Court agreed, saying:

We think the | egislature intended that
the Morgan type presunption be applied in
adj udi cati ng cases arising under 8§ 64A(a)

[ now LE 8§ 9-503(a)]. Undoubtedly, as we
first recognized in Bd. of Co. Commirs v.
Col gan, 274 Md. 193, 334 A 2d 89 (1975),
and again in Lovellette, supra, 8 64A(a) is
reflective of a social policy affording
preferential treatnent to fire fighters

di sabl ed by heart disease. Although the
presunption of conpensability is a
rebuttable one of fact, the |egislature
mani festly intended that the statute inpose
a form dabl e burden on the party agai nst
whom it operates. Accordingly, both the
burden of production and the burden of
persuasion remain fixed on the enpl oyer;
neither ever shifts to the claimant and the
presunption constitutes affirmative
evidence on the fire fighter's behalf

t hroughout the case, notw thstanding the

15



production of contrary evidence by the
ot her si de.

The Thayer-Wgnore theory of
presunptions is sinply inappropriate in
occupati onal disease cases brought under
8 64A(a) because the presunption of
conpensability is too easily rebutted. |t
is extrenely unlikely in any case that the
presunption's adversary would fail to
produce sonme evidence that heart disease
was not due to the fire fighter's
enpl oynment; thus, if the Thayer-W gnore
approach to presunptions were applied,
practically every case woul d be deci ded
w t hout the benefit of the statutory
presunption, thereby enmascul ating the
presunption and subverting the clear
| egi sl ative policy which undergirds
8§ 64A(a).

Id. at 258-59 (enphasis added) (footnote omtted).

As made clear in Fisher, the “Mrgan-type” presunption
shifts both the burden of production and the burden of
persuasion to the enployer. Unlike the presunptions covered
by Maryl and Rule 5-301(a), ! the jury need not be notified of a

Mor gan-type presunption —but the jury nust be notified of the

°varyl and Rul e 5-301(a) reads:

Effect. Unless otherw se provided by statute or by
these rules, in all civil actions a presunption inposes
on the party against whomit is directed the burden of
produci ng evidence to rebut the presunption. I f that
party introduces evidence tending to disprove the
presuned fact, the presunption will retain the effect of
creating a question to be decided by the trier of fact
unl ess the court concludes that such evidence is legally
insufficient or is so conclusive that it rebuts the
presunption as a matter of |aw.

16



al | ocati on of the burden of persuasion.! See Carrion v.

Li nzey, 342 M. 266, 279, 287 (1996).

1. 1SSUE 1

Did the circuit court err when it struck
t he expert testinony of Alan G Wassernman,
M D., on the grounds that one of the
reasons for Dr. Wasserman's opi nion that
O ficer Shankle did not suffer from an
occupational disease was the belief that

1Recently, in McQuay v. Schertle, 126 Ml. App. 556, 595 (1999), we stated

In Carrion v. Linzey, 342 M. 266, 675 A 2d 527
(1996), the Court of Appeals explained that by adopting
the hybrid form of presunption articulated in Gier in
fashioning Rule 5-301(a), the Rules Conmittee rejected
both the “Thayer-Wgnore” approach to presunptions
(found in Fed. REvid. 301) and the “Mrgan-type”
approach to presunptions (found in Unif. R Evid. 301
(1986)). 1d. at 278, 675 A 2d 527. The Court observed
that under neither of these rejected approaches will the
jury in a civil case be instructed about the existence
or effect of a given presunption. Under the “Thayer-
W gnore” approach, the jury 1is not told of the
presunpti on because once the opponent of the presunption
has met his burden of producing evidence to rebut the
presuned fact, meking the issue a jury question, the
presunpti on di sappears fromthe case altogether. Under
the “Morgan” approach, because the presunption operates
to shift the burden of persuasion on the issue to which
it applies, the court effectuates it by tailoring its

burden of pr oof instruction to incorporate the
reall ocated burden of persuasion, thereby nmeking a
separate jury instruction about the presunption

unnecessary.

Exanpl es of other Mrgan-type presunptions found in Maryland |law are: (1)
rebuttabl e presunption that a person is the legitinmate child of the man to whom
its nmother was married at the tinme of conception (Ml. Code Ann. Fam Law
§ 5-1027(c)(1) (1999 Repl. Vol.)); (2) “[wlhere it is shown that a wll or
codicil was in the maker's possession and custody but cannot be found at the tine
of death despite a diligent search, a rebuttable presunption arises that the
meker of the instrument destroyed it . . . .” (Plumer v. Waskey, 34 M. App.
470, 481 (1977)); (3) presunption in civil drug forfeiture cases that noney found
in close proximty to contraband was used or intended to be used in a drug
operation (BEwachiw v. Dir. of Fin., 70 M. App. 58, 65 (1987)); and (4)
alterations on the face of a deed are presuned to have been nade either prior to
or contenporaneously with its execution (Ruden v. Citizens Bank & Trust Co., 99
Ml. App. 605, 634 (1994)). See also Murphy, Mryl and Evi dence Handbook (3d ed.)
§ 1001(D)(2), p. 424-25 (1999).
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there was no |ink between occupati onal
stress and heart disease?

A. The Franch Case

In granting appellee's nmotion in limne to strike Dr.
Wassernman's testinony, the trial court placed great reliance

on Franch v. Ankney, supra. Appellee |ikewi se relies on

Franch, citing it for the proposition that “[a]n expert's
opi nion predicated upon a faulty interpretation of Maryl and
| aw nust be stricken.”

Franch concerned a |l egal mal practice case that had its
origininaclaimfiled with the Wrkers' Conpensati on
Comm ssion. Franch, 341 Md. at 354. The cl ai mant, Ankney,
suffered a back injury on the premses of a third party while
in the course of her enploynment. 1d. Ankney, wthout the
perm ssion of either her enployer or her enployer's insurer,
Aetna Casualty & Surety Conpany (Aetna), settled her claim
agai nst the owner of the prem ses where she was injured. 1d.
at 354-55. Subsequently, Ankney brought a workers'
conpensati on cl ai m agai nst her enployer/insurer to recover
certain nedical expenses suffered as a result of her work-
related injury. 1d. at 355. Aetna opposed the claimand
contended that it was no |longer |iable for the nedical
expenses because Ankney had settled her cl ai magainst the
third-party tortfeasor without its authorization. I[d. The

Comm ssion agreed with Aetna and dism ssed the claim Id.
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Ankney then hired WIIliam Franch, an attorney, to advise
her as to the |ikelihood of a successful appeal. 1d. Franch
told Ankney that her appeal probably woul d not succeed,
“apparently based on the view that the unauthorized settl enent
probably forecl osed Ankney's right to future benefits.” Id.
Ankney took Franch's advice and did not appeal the
Comm ssion's decision. Later, however, Ankney sued Franch and
his law firmfor |egal malpractice. At the malpractice trial
two | awyers testified on behalf of Ankney that the
unaut hori zed settlenent by her did not absol ve Aetna from
l[iability but would only entitle Aetna to a credit for the
amount of the settlenment. I|d. at 362-63. The foundation of
the experts' opinion was their belief that any prejudice Aetna
may have suffered because of the settlenent was irrelevant to
Aetna's liability to pay benefits. 1d. at 364. At the
concl usi on of Ankney's presentation of her mal practice case,
the trial judge struck the testinony of both of Ankney's
experts on the ground that their testinony “was predicated on
a faulty interpretation of Maryland law.” 1d. at 363.

In Franch, the Court of Appeals held that the amount of
prejudi ce suffered by Aetna was relevant. Id. at 364. It
affirmed the trial court's decision to strike the testinony of
both experts, id. at 364, and said:

[1]f an expert's opinion testinony is based

upon a prem se which is shown to be unsound
or faulty, the judge should strike the
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testinmony. See Evans v. State, 322 M. 24,
34-35, 585 A 2d 204, 209 (1991) (“The
expert's opinion is of no greater val ue

t han the soundness of the reasons given for
it will warrant. |If no adequate basis for
the opinion is shown, the opinion should
not be admtted or, if already admtted,
shoul d be stricken.”) (quoting MARYLAND
EviDENCE § 705.1, at 256-57). See al so
State, Use of Stickley v. Critzer, 230 M.
286, 290, 186 A.2d 586, 588 (1962) (“[No
matter how highly qualified the expert may
be in his field, his opinion has no
probative force unless a sufficient basis
to support a rational conclusion is
shown.”) (footnote omtted).

There is a difference between the type of opinion
prohi bited by the Court in Franch and the testinony struck in
the subject case. The plaintiffs' experts in Franch were
giving legal opinions as to the status of Maryland | aw. Legal
opinions are admi ssible in a |l egal mal practice case if there
is an adequate basis for the opinion because the plaintiff
must “[establish] the standard of care for a reasonabl e,
prudent lawyer in a particular situation.” |1d. at 361. But
here, Dr. Wassernman did not venture an opinion as to what
Maryl and | aw provided. Instead, he testified, in effect, that
one of the reasons that he did not believe that there was a
l'ink between O ficer Shankle's occupation and his heart
di sease was because he did not subscribe to the prem se that
undergirds the presunption found in LE section 9-503.

B. The Prem se Underlying Section 9-503

20



There is a cleavage in nmedical opinion as to whether
occupational stress, or stress of any kind, causes heart
di sease. Many prom nent cardi ol ogists share Dr. Wasserman's
view that there is no |link between stress and heart di sease.
That view finds expression in research articles published in
prestigious nedical journals. For instance, according to a
recent article in the NewENGLAND JOURNAL OF MEDI CI NE, 12 dat a

conpi l ed by researchers suggested, inter alia,

t hat depression, anxiety, hostility, and
stress are not related to coronary-artery
calcification

Patrick G O Malley, MD., MP.H, et al., Lack of Correlation

bet ween Psychol ogi cal Factors and Subclinical Coronary Artery

D sease, 343 NewENG J. MeD. 1298 (Nov. 2, 2000) (enphasis
added).® On the other hand, as pointed out by the claimnt's
expert, there is nmedical research that supports the contrary
thesis, which holds that job stress is closely linked to the
devel opnent of heart disease.*

C. Qut-of-State Legal Authority

2The authors of the article are Patrick G O Malley, MD., MP.H, David
L. Jones, MD., MP.H, Irwin M Feuerstein, MD., and Allen J. Taylor, MD.

13Resear chers had studi ed:

630 . . . active-duty US. Arny personnel, 39 to 45
years of age, w thout known coronary artery disease.
Each participant was assessed for depression, anxiety,
somati zation, hostility, and stress. Subcl i ni cal
coronary artery di sease was identified by el ectron-beam
conput ed t onogr aphy.

14See, e.g., Wrkplace demands, economic rewards and progressions of carotid
arteriosclerosis. Girculation, 1977 96: 302- 307
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One of the cases relied upon by Oficer Shankle and by
the trial court when it granted the notion in |imne was

St ephens v. Worknen's Conpensati on Appeal s Board, Depart nent

of Corrections, 20 Cal. App. 3d 461 (Cal. C. App. 1971).%

The St ephens case involved a Wrker's Conpensation claimby a
guard at Fol som State Prison. After a |long period of
stressful service, the guard devel oped heart disease. He
filed for conpensation under section 3712.2 of the California
Labor Code, which provided, in pertinent part:

In the case of officers and enpl oyees in

t he Departnent of Corrections having
custodial duties, . . . the term®“injury”

i ncl udes heart trouble which devel ops or
mani fests itself during a period while such
officer or enployee is in the service of
such departnent or hospital.

* * %

“Such heart trouble so devel opi ng or
mani festing itself in such cases shall be
presuned to arise out of and in the course
of the enploynent. This presunption is
di sput abl e and may be controverted by ot her
evi dence, but unless so controverted, the

5Appellee also cites Pinion v. Board of Retirenment, 89 Cal. App. 3d 192

(Dist Cal. 1979), as a case follow ng the precedent established in Stephens,
on April 9, 1979, the California internediate appellate court ordered that
Pi ni on case not be published.
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appeal s board is bound to find in
accordance with it.”

Id. at 464-65 (enphasis added). |In Stephens, the enployer
took the position that the claimnt's heart di sease was not
related to his occupation and called a cardiol ogist, Dr. Paul
DeSilva, as an expert witness. 1d. at 466. According to the
St ephens Court, Dr. DeSilva testified

that in his opinion stress and stressful
occupations do not cause or relate to

accel eration of any arteriosclerosis. He
argued that the nmgjority of medical opinion
was to that effect. He even characterized
the theory (and thus the opinion of

[ St ephens' s expert]) as being a “ridicul ous
assunption.”

Id. at 466-67. Based on this testinony, the Wrknmen's
Conpensati on Appeal s Board (WCAB) deni ed Stephens's cl aim
Id. at 462. The California Court of Appeals reversed, saying:

Statistically we cannot assert at the
appel l ate |l evel on the basis of this record
that the majority of doctors do accept the
proposition that stress and tension rel ate
to acceleration of arteriosclerosis of the
coronary artery. But what we can and nust
assert is that the Legislature has decl ared
that in workmen's conpensation applications
stress and tension are to be taken into
consi deration. W have pointed out above
that sections 3212 and 3212.2 have allied
the state in worknen's conpensati on cases
wi th those nedical practitioners who
di sagree with doctors holding Dr. DeSilva's
beliefs. It is inpermssible for a
conpensation carrier to “repeal” this
| egi sl ation, w ping out the presunption
created by section 3212.2 by seeking out a
doctor whose beliefs preclude its possible
application. It is inpermssible for the
board or its referee to accept the opinion
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of a physician so di sposed as the basis for
disallowing a claim

Id. at 467 (enphasis added).

The holding in Stephens was | ater noted in Bechtel v.

Board of Retirenment of Contra Costa County Enpl oyee Retirenent

Association, 102 Cal. App. 3d 9, 16 (Cal. C. App. 1980). But

in Bechtel, the claimnt was a buil ding i nspector and the
presunption nentioned in the Stephens case was inapplicabl e.

ld. Stephens is the only case that discusses the

adm ssibility vel non of expert testinmony simlar to Dr.

Wasserman' s and holds that such testinony is inadm ssible.

On the other hand, cases fromother jurisdictions appear
to be unaninmous in holding that a presunption —simlar to the
one here at issue —cannot be overcone by expert testinony
t hat does no nore than chall enge the prem se undergirding the
presunption; instead, to overcone the presunption the
enpl oyer/insurer nust produce evidence of sone non-job related

cause for the disease. Cunninghamv. City of Manchester Fire

Dep't, 525 A.2d 714, 718 (N.H 1987); Wrden v. County of

Houst on, 356 N.W2d 693, 695-96 (M nn. 1984); Linnell v. Cty

of St. Louis Park, 305 N.W2d 599, 601 (M nn. 1981); Cook v.

Cty of Waynesboro, 300 S.E.2d 746, 748 (Va. 1983); City of

Superior v. Dep't of Indus. Labor & Human Rel ati ons, 267

N. W2d 637, 641 (Ws. 1978); Sperbeck v. Dept. of Industry,

Labor & Human Rel ations, 174 N.W2d 546, 548 (Ws. 1970).
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The case sub judi ce can be distinguished fromthe cases

cited in the precedi ng paragraph because here the expert both
attacked the prem se of the presunption and testified to a
non-job related cause for the heart disease. Interestingly,
however, one court that has closely scrutinized the
sufficiency of evidence to rebut the presunption also strongly

inplied in dicta that evidence that attacks the preni se

under |l ying the presunption was inadm ssible because it would
“vitiate the presunptive effect” of the statute. Cunni ngham
supra, 525 A 2d at 719.

I n Cunni ngham the Suprene Court of New Hanpshire

construed a prima facie presunption that any heart or |ung

di sease of a volunteer or regular nenber of a fire departnent
was occupationally related, if the firefighter could prove by
“reasonabl e nedi cal evidence” that he was free of such disease
at the beginning of his enploynent. See RSA 281:2, V-a.!® |In

t he Cunni ngham case, the admnistratrix of the estate of a

deceased firefighter (Young) who suffered a fatal heart
attack, filed a conpensation claimagainst the enployer, 525
A 2d at 716. At trial, the enployer called a physician as an
expert, one Dr. Elliott Sagall. Dr. Sagall's testinony was

summari zed by the Cunni ngham Court as foll ows:

18RSA 281:2, V-a, reads, in part, as follows:
[T]here shall exist a prima facie presunption that heart

or lung disease in a firefighter . . . is occupationally
rel at ed.
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Ild. at 716. Based on Dr. Sagall's testinony, the tria

Dr. Sagall examned, inter alia, the

medi cal records from Young's Novenber 1979
hospitalization. . . . [He] testified on
t he subject of Young's coronary
arteriosclerosis. He stated that, in his
opi nion, the decedent's arteriosclerosis
was not related to his enploynent as a
firefighter. 1In arriving at his
conclusion, Dr. Sagall did not rely on the
decedent's nedi cal records; instead he
referred to the uncertainty in the nedica
community on the causation of heart

di sease, and to studies indicating the
absence of a correlation between
firefighting and heart disease. Thus, in
Dr. Sagall's opinion, there was no nedica
evi dence that the decedent's occupation
played a role in the devel opnment of his
arteriosclerosis.

rejected the admnistratrix's claim

court

On appeal, the New Hanpshire Suprene Court, 525 A 2d at

719, relying in part on our

Fi sher,

supr a,

and went on to say:

Application of the Thayer theory of
presunptions sinply would not be consi stent
with the policy objective of RSA 281:2, V-
a. Even a slender amount of rebuttal
evi dence can too handily defeat a Thayer
presunption; and RSA 281:2, V-a would be
bereft of the strength the legislature
wi shed to give it. For the same reason
the rebuttal evidence adduced nust be of a
type that addresses factors unrelated to
the plaintiff's occupation. Although
medi cal literature acknow edges that the
exact cause of heart diseases is unknown,
various “risk factors” are thought to
i nfl uence their devel opnment. These risk
factors include: snoking, a famly history
of heart disease, lipid abnornmalities,
nmet abol i ¢ di sorders (such as di abetes or
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hyperuricem a), diet, obesity,
hypertensi on, and enotional stress and
strain. 1. Winreb, A Lee, D. ol dberg,
W Breall, Heart D sease, in 2 Attorneys'
Text book of Medicine para. 30.41(1), at 30-
23 (R Gay and L. CGordy 3d ed. 1985).

Only evidence of risk factors such as those
enuner at ed above, provided those factors
are non-work-related, is acceptable to
rebut the presunption of RSA 281:2, V-a.
Basic logic dictates that a presunption
stating that a disease is job-related can
only be rebutted by evidence that the

di sease was not job-related. Any other
interpretation would subvert the manifest
intent of the provision. W thus hold that
the presunption in RSA 281:2, V-a nust be
interpreted in accordance with the Morgan

t heory of presunptions. The defendant
bears the burden of persuasion, and can
rebut the presunption only by producing

evi dence that one or nore non-
occupationally-related factors were nore
probably the cause of the plaintiff's heart
di sease than his firefighter occupation
Needl ess to say, the sufficiency of any
such rebuttal evidence is for the trier of
fact to determ ne.

Id. at 718 (enphasis added).

In anal yzing the sufficiency of the evidence, the
Cunni ngham Court returned to an analysis of Dr. Sagall's
testimony. Anong other things, Dr. Sagall had testified:

There is no nedical indication in any way
that his enploynment contributed to initiate
or hastened the devel opnent of this

di sease. The disease is one of unknown
cause or causes, and various studies which
have appeared in the nmedical literature
concerning the incidence and severity of
this type of disease in firefighters as
conpared to other nenbers of the genera
popul ati on have not indicated any increased
nunber of, or percentage of incidents of
this type of heart disease in firefighters.
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Id. at 720.

The Cunni ngham Court criticized that testinony by saying:

The infirmty of Dr. Sagall's citation of
medi cal studies is that such testinony only
attacks the rationale of RSA 281:2, V-a.

As we have already stated, the legislature
was aware that the exact causation of
cardi ac di seases is unknown, and that the
medi cal community di sagrees as to the role
of one's occupation in the devel opnent of

t hese di seases. The | egi sl ature deci ded,
neverthel ess, that a sufficiently positive
rel ati onship exists between heart disease
and the environnental and stressful aspects
of firefighting to warrant the creation of
RSA 281:2, V-a's presunption. Dr. Sagall's
testinony went no further than to question
the wi sdom of the |l egislature, wthout
produci ng evi dence of non-work-rel ated
causes of Young's arteriosclerosis. This
type of testinony is insufficient to rebut
the presunption. See Sperbeck, 46 Ws. 2d
at 289, 174 N.W2d at 549; Linnell, 305
N.W2d at 601; Wight, 289 O. at 332, 613
P.2d at 760.

Dr. Sagall then went on to testify as
foll ows:

“A So that there would be, in ny

opi nion, no nedical evidence that his
occupation as a firefighter played any
rol e, whatsoever, in his basic
under | yi ng di sease.

Q So what you're saying, Doctor, and |
want to nmake sure | understand you
correctly, is that M. Young has an
under | yi ng di sease process goi ng on,
which, in your opinion, |I take it, in
reasonabl e nmedi cal probability, was
nei ther caused or accelerated or

hast ened by his enploynent as a
fireman, is that correct?

A That's correct.”
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At this point, Dr. Sagall's testinony
entered an area on the threshold of valid
rebuttal evidence. He refrained from
referring to general academ c studies, and
addressed his remark to the heart condition
of the plaintiff's decedent. The weakness
of Dr. Sagall's testinony was that he stil
did not cite evidence of non-work-rel ated
risk factors that nmay have precipitated
Young's heart disease. Al one can infer
fromthis latter segnent of Dr. Sagall's
testinmony is that his doubts concerning the
occupati onal causes of heart disease, and
not a particularized analysis of Young's
pat hol ogy, forned the foundation for his
concl usi on.

Id. at 720-21 (enphasis added).

Unli ke the situation in Cunningham sone of the answers

Dr. Wasserman provi ded were adm ssible —at least if viewed in
isolation. For instance, he did give a particularized, non-
wor k-rel ated cause for O ficer Shankle's heart disease.
Significantly, however, the Gty did not argue before the
trial court, or in this Court, that the trial judge should
have parsed through the videotaped deposition and excised
answers in which the expert made clear that one of the
princi pal reasons he excluded occupational stress as a cause
of O ficer Shankle's heart disease was because he believed

t hat occupational stress never caused heart disease. And, as
al ready nentioned, on direct exam nation by the City's
attorney, when Dr. Wasserman was asked to give the reason why
he disagreed with plaintiff's expert, he made it crystalline

that his reason for disagreenent was that he did not accept
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the prem se that there was a |ink between occupational stress
and heart disease.

“*[T]he adm ssibility of expert testinony is a matter
largely within the discretion of the trial court, and its
action wll seldomconstitute a ground for reversal.'” Mers

v. Celotex Corp., 88 M. App. 442, 460 (1991). *“Atrial

judge's decision to admt or exclude expert testinony will be
reversed only if it is founded on an error or |aw or sone
serious mstake, or if the judge has abused his discretion.”
Franch, 341 Md. at 364 (citations omtted).

The Maryl and CGeneral Assenbly intended that paid police
officers be given preferential treatnent in conpensation
cases; it also intended that the presunption set forth in
section 9-503 should i npose a form dabl e burden upon enpl oyees
of those given preferential treatnment under the statute.

Fi sher, 298 Md. at 258-59. Gven that |legislative intent, we
agree with the Stephens Court that enployers should not be
allowed to circunvent the statute by the sinple expedi ent of
produci ng experts who testify, in effect, that the |egislative
prem se underlying the statute was wong. Under the
circunstance of this case, we do not believe that the trial

j udge abused her discretion in excluding Dr. Wassernan's

vi deo-t ape deposition testinony.
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V. | SSUE 2
| s an expert cardiologist required to
accept that occupational stress causes
coronary artery disease in order to
testify, even when he testified that “it is
not accepted in the nmedical community that
stress causes coronary artery di sease or
[is] a risk factor for it?”

We answer this question in the negative.

In Pirrone, we said: “Wile it nmay true that the stress
of being a firefighter/paranedi c neither causes nor |leads to
coronary artery disease or heart disease, the |legislature has
determ ned otherwi se.” The same holds true for cases
i nvolving police officers who suffer fromcoronary artery
di sease. This neans that if Dr. Wasserman had sinply
attributed the heart disease to the presence of four of the

six major risk factors for cardi o-vascul ar di sease, that

testi nony woul d have been adm ssible. See Cunni ngham 525

A.2d at 518. \Wiere defense counsel went astray was attenpting
to bolster that opinion by having Dr. Wasserman tell the jury,
on direct exam nation, that stress never causes heart disease.
As a matter of science that may be correct. But because it
undercuts the prem se of section 9-503, it is not adm ssible

evi dence and not a perm ssible basis for an expert's opinion.

V. I SSUE 3

s it possible for any enpl oyer to ever
rebut the presunption in LE 89-503(b) (1),
if experts are not allowed to express their
opinions that a claimant's coronary artery
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di sease is unrelated to his occupation, in
part because they believe occupati onal
stress does not cause coronary artery

di sease?

We al so answer that question in the affirmative.

Appel I ant contends that the factual presunption set forth
in LE section 9-503 would be irrebuttable unless
enpl oyer/insurers are able to call experts who are permtted
to testify that they do not agree with the |egislative
prem se. As already stated, enployers can call experts who
di sagree with the legislative prem se. Such experts sinply
are prohibited fromgrounding their opinion as to | ack of
causation upon such a disagreenent. What the Court said in
Cunni ngham i s agai n apposite:

The law from other jurisdictions thus
supports our conclusion that acceptance in
rebuttal of anything | ess than evidence of
non-job-related factors would only vitiate
the presunptive effect of [the statute].
We enphasi ze that this standard does not

i npose upon the defendant the burden of
provi ng the specific cause of the
plaintiff's heart disease. Rather, it
requires that the defendant provide

evi dence of non-occupationally-related risk
factors fromwhich a reasonable trier of
fact could conclude that the plaintiff's
heart di sease was, nore probably than not,
caused by one or nore of those non-
occupational factors.

Cunni ngham 525 A 2d at 719 (enphasi s added).

CONCLUSI ON
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The trial judge did not err in disallow ng the testinony
of Dr. Wasserman because one of the principal reasons that he
advanced in support of his opinion that Oficer Shankle's
heart di sease was not caused by occupational stress was his
belief that job stress never causes the devel opnent of heart
di sease. That portion of the expert's basis was at odds with
the thesis accepted by the legislature when it enacted the
predecessor to LE, section 9-503 — which inposes “a
form dabl e burden on the party agai nst whomit operates.”

Fi sher, 298 Md. at 258. |If the Gty, or anyone el se,
guestions the wi sdom of the CGeneral Assenbly in enacting
section 9-503, the “renedy is to go back to the Legislature.”

Sper beck, supra, 174 N.W2d at 549.

JUDGMVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANTS.
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