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In this case, we nmust consider, inter alia, whether the

| ower court erred by refusing to order the renoval during trial
of a Baltinmore City Detention Center (“BCDC’) identification
bracel et . A jury in the GCrcuit Court for Baltinore Gty
convicted Mchael WIIlianms, appellant, of possession of cocaine,
for which he was sentenced to a term of inprisonnent of eighteen
nont hs. On appeal, WIllianms presents the follow ng questions,
whi ch we have rephrased slightly, for our consideration:

l. Did the trial court err in refusing to permt

appellant to renpbve a detention center identification

bracelet and in refusing to grant a mstrial once the

jury panel observed the bracel et?

1. Did the trial court err in permtting inproper
prosecutorial closing argunment?

For the follow ng reasons, we shall affirm
FACTUAL BACKGROUND
At approximately 8:00 p.m on May 22, 2000, Baltinmore City
Police Oficer Robert Neuens was patrolling the area of Rosedal e
Street and West North Avenue when he observed appell ant wal ki ng
al ong North Avenue. O ficer Neuens recognized Wlliams from a

previous attenpt to obtain information from appellant about a



shooting that had occurred several weeks earlier. Because the
officer had recently received information regarding drug
activity in the vicinity, he asked appellant what he was doing
in the area, whether he had obtained any information about the
shooting, and whether he was “dirty,” a slang expression
referring to controll ed dangerous substances. In response to
Oficer Neuens's inquiries, appellant admtted that he had
recently “copped a little girl,” meaning that he had cocaine in
hi s possessi on. Appel lant also provided Oficer Neuens with a
possi bl e suspect for the shooting.

As a result of the information provided by appellant,
O ficer Neuens radioed for back-up. Wen Oficer Tashana
Auberry arrived, Oficer Neuens told her that appellant admtted
that he had cocaine on his person. O ficer Neuens then
“reached” into appellant’s pants pocket and seized five vials of

suspected cocai ne. A subsequent analysis of the substance tested

positive for cocaine. At trial, Oficer Auberry
corroborated O ficer Neuens’s account of the events. No
W tnesses testified for the defense. During the trial,

appellant was required to wear a BCDC identification bracelet
around his wist. Prior to the comencenent of voir dire,
appel l ant’ s counsel approached the bench and asked the court to

have the BCDC bracelet renoved, so that the jury would not see
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The follow ng coll oquy ensued:

THE COURT: | can’t take that off.

[ DEFENSE ATTORNEY] : | don’t want the jury to see it,
Your Honor.
THE COURT: | can't take it off. | don’t have the

authority to take off the [bracelet].

[ DEFENSE ATTORNEY]: Your Honor, if you could just call
downstairs and asks the officers? They have other --

THE COURT: There’s the officer right there.
[ THE OFFI CER]: The sergeant doesn’'t want it taken off.

[ DEFENSE ATTORNEY]: Al right. Your Honor, perhaps
you can just --

THE COURT: That's an interesting point that you bring
up. | have not encountered that before. Let’'s put it
on the record now so that in the event there’s a need
to review this <case, the appellate court wll
under st and what you’' re tal king about.

You' re nmaking a notion to the court to renove the
[ bracelet], which is the identification band of the
defendant, in the [BCDC.

[ DEFENSE ATTORNEY] : Yes.
THE COURT: All right.
[ DEFENSE ATTORNEY]: Because | don’t believe --

THE COURT: And ny response to you was, | do not think
that | have the power or the authority or that if |
have it, | ought to wutilize it, to renove that
[ bracel et] because that is the identifying information
t hat BCDC has. And right now his person is in the
control of BCDC

| have renoved the shackles. | have renoved the
handcuffs, but that can be a hospital band for all
they [i.e. the jurors] know But go ahead. Put it on
t he record.



[ DEFENSE ATTORNEY]: Your Honor, just for the sane
reason that shackles are renmoved from a defendant

before a jury trial, is that the jury is not supposed
to assunme based on the fact that he’s conmmtted that
he --

THE COURT: Have you ever been successful in getting
the judge to renove that wistband?

[ DEFENSE ATTORNEY]: It’s never been an issue before,
Your Honor.

THE COURT: But all of them wear them if they're in
custody. Al right. Deni ed.

The next day, defense counsel noved for a mstrial, claimng
the jury panel saw appellant’s bracelet. No information was
provided to the court as to why defense counsel believed the
jury had seen the bracelet. The court denied the notion.

We shall include additional facts in our discussion.

DI SCUSSI ON
l.

Appel I ant argues that the court erred in refusing to require
the renoval of the BCDC identification bracelet and in denying
his notion for mstrial on that basis. W find no nerit to
t hese cl ai ns.

Al t hough we have not found a Maryl and case that is precisely

on point, the recent case of Knott v. State, 349 M. 277 (1998),

is instructive. There, on the first day of his trial, Knott



arrived at the courthouse dressed in a jail uniform Concer ned
that the jury would be prejudiced against him because of his
“orange, prison-issued junpsuit,” id. at 284, Knott requested a
conti nuance so that he could obtain and wear street clothes.
The court denied his request and the defendant was |ater
convi ct ed.

The Court of Appeals reversed. On appeal, the State argued,
inter alia, that “the record fail[ed] to show that the orange
junmpsuit that Knott was wearing was identifiable as prison

attire.” Id. at 291. The Court disagreed, stating:

When Knott's counsel presented her first reason for a
continuance, the trial court imrediately recognized
where the argunent was headed and described the attire
as giving the jury a "hint" that Knott was being held
in jail. Moreover, the trial judge's ground for
denying the opportunity to change into mufti was that
the jurors would expect Knott to be in jail because of
the severity of the charges and, hence, appearing in
prison garb would not be prejudicial. Implicit in
that analysis is that jurors could recognize Knott's
garb as that of a prisoner.

Id. (enphasis added)(footnote omtted). Accordingly, the Court
concluded that the trial judge “‘should have undertaken sone
effort to permt the appellant to sit before the jury in
clothing that did not give the aura of “prisoner.””” Knott, 349
Md. at 285 (citation omtted).

In reaching its decision, the Knott Court relied on Estelle
v. Wllians, 425 U S. 501 (1976), a federal habeas corpus case
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that involved a crimnal defendant who appeared for trial
dressed in a prison uniform There, the Suprenme Court
considered “whether an accused who is <conpelled to wear
identifiable prison clothing at his trial is denied due process
or equal protection of the laws.” [|d. at 502.

On the norning of trial, the defendant had asked an officer
at the jail to allow him to wear civilian clothes, but his
request was denied. Subsequently, at trial, neither the
def endant nor his counsel nade any objection to the identifiable
prison attire worn by the defendant. The Suprene Court
recogni zed that, consistent with the Fourteenth Anendnent, a
state cannot “conpel an accused to stand trial before a jury

while dressed in identifiable prison clothes.” Id. at 512.

Witing for the Court, Chief Justice Burger explained:

The right to a fair trial is a fundanmental |iberty
secured by the Fourteenth Anmendnent. The presunption
of i nnocence, al t hough not articulated in the
Constitution, is a basic conponent of a fair trial

under our systemof crimnal justice.

* * *

To i nplenent the presunption, courts nust be alert
to factors that may wundermne the fairness of the
factfinding process. In the admnistration of
crimnal justice, courts nust carefully guard against
dilution of the principle that guilt is to be
established by probative evidence and beyond a
reasonabl e doubt .



The potential effects of presenting an accused
before the jury in prison attire need not, however, be
nmeasured in the abstract. Courts have, wth few
exceptions, determned that an accused should not be
conpelled to go to trial in prison or jail «clothing
because of the possible inpairnment of the presunption
[ of innocence] so basic to the adversary system

This is a recognition that the constant rem nder of
the accused’'s condition inplicit in such distinctive
identifiable attire may affect a juror’s judgnent.
The defendant’s <clothing is so likely to be a
continuing influence throughout the trial that, not
unlike placing a jury in the custody of deputy
sheriffs who were also witnesses for the prosecution,
an unacceptable risk is presented of inpermssible
factors comng into play.

* * *

Unli ke physical restraints . . . conpelling an
accused to wear jail clothing furthers no essential
state policy.

Simlarly troubling is the fact that conpelling

the accused to stand trial in jail garb operates
usual |y against only those who cannot post bail prior
to trial. Persons who can secure release are not

subjected to this condition. To inpose the condition

on one category of defendants, over objection, would

be repugnant to the concept of equal justice enbodied

in the Fourteenth Amendnent.
ld. at 503-06 (internal <citations and footnotes omtted).
Neverthel ess, the Supreme Court determned that the defendant’s
failure to tinely object at trial to the prison garnments
constituted a waiver of his claimof conpulsion. 1d. at 509-10,
513. See United States v. Arellano, 137 F.3d 982 (7th Gr.
1998) (holding that defendant who did not object to prison

junmpsuit was not conpelled to stand trial in prison clothes.)
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This case is unlike Knott or Estelle, in that we see no hint
in the record that the bracelet worn by appellant branded him as

a prisoner. To the contrary, the trial judge stated that the
jurors mght think the bracelet was a “hospital band.” In
effect, then, the court nade a factual finding that the bracel et
was not readily identifiable as a type of prison attire.
Significantly, appellant neither contradicted that assertion nor
offered a different description of the bracelet. Mor eover ,
there is no evidence in the record as to the size of the
courtroom or the distance between the jurors and appellant,
whi ch m ght have shed |light on the question of the visibility of
the bracelet. Therefore, we cannot tell fromthe record whether
the jurors could necessarily see the bracelet. Nor do we know
whet her appellant wore the kind of clothing that would have
hel ped to conceal the bracelet, or even if he asked for such
cl ot hi ng. The State, pointing out that appellant did not
attenpt to obtain a long-sleeved shirt, says: “A def endant
cannot choose clothing which reveals the wistband and then
claim that the State conpelled him to reveal the wistband to
the jury.”

We al so cannot overl ook that, even if the bracelet reveal ed
appellant’s status as a detainee, the BCDC has a conpelling

interest in maintaining the identification of those within its
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custody, and that interest outweighed the mnimal indicia of
custody caused by the bracelet. Wen we consider the risk that
the jury mght view the wistband as prison attire, and conpare
that circunstance wwth BCBD s needs for security and the ability
to identify its prisoners, we agree with the State that the
bracel et created an insignificant risk. Al though a person in an
orange junpsuit mght stand out |ike the proverbial sore thunb,
the sane cannot be said when a person wears an institutions
identification bracelet.

W are aware of only a few decisions in other jurisdictions
that have addressed the question of the proper use of prison
identification bracelets at trial. Those that have considered
the issue have concluded that the use of such a bracelet does
not violate a defendant’s constitutional rights. See, e.g.,
Manning v. State, 864 S . W2d 198, 204 (Tex. Crim App. 1993)
(concluding that defendant’s rights were not violated because,
inter alia, defendant failed to identify “any place in the
record showing that the jury actually saw the identification
bracelet, either before or after he asked that it be renoved, or
that it in any way influenced their deliberations or verdict.”);
State v. Collins, 588 So.2d 766, 769 (La. C. App. 1991)
(stating that defendant was not stigmatized at trial by having

to wear an orange prison identification bracelet, because “the
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record in this case does not reflect that the bracelet was
identifiable as a prison bracelet.”); overruled on other
grounds, State v. Ford, 643 So.2d 293 (La. C. App. 1994); State
v. Loya, 527 So.2d 514, 516 (La. C. App. 1988) (concluding that
the trial judge did not err in refusing to permt the defendant
to renove identification bracelet where defendant wore his own
clothes, “the bracelet was unobtrusive[, and, i]f the bracelet
was noticed or understood by the jury at all, its effect on his
appearance was mnimal.”)

Accordingly, we conclude that the trial court did not err
in refusing to authorize or conpel the renoval of the BCDC
identification bracelet. In view of that conclusion, it follows
that the trial court did not abuse its discretion in denying
appellant’s notion for mstrial.

.

Appel lant argues that the trial court erred because it
permtted the State to make two i nproper remarks during closing
argunent, over defense objection. W disagree.

First, appel | ant argues that, during rebuttal, t he
prosecutor inproperly attenpted “to convince the jury to find
appellant guilty . . . as a neans of addressing an asserted
br oader societal problem which had no basis in the evidence.”

The followi ng excerpts from appellant’s closing argunent and the
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State’s rebuttal are relevant to WIllianms’s first conplaint:

[ DEFENSE ATTORNEY] : VWat the State’s Attorney
kept telling you, that this case has nothing to do
with the shooting, well then perhaps the State’s

Attorney can explain to us maybe on rebuttal who
brought up the shooting that day, who brought up the
topic of the shooting. The police officer did.
[ Appel l ant] didn't.

This is a big to-do. It’s about a shooting.
That’s what this case is about, about getting to the
evi dence. About doing sonething to get to the
shooting that you' re not here to condone. There's a
right way to prosecute people and there’s a wong way.
And what happened that day was the wong way.

(Enmphasi s added).
In rebuttal, the prosecutor said:

Who brought up the shooting? Oficer Neuens brought
up the shooting. Wiy did he bring up the shooting?
It’s his job. VWhat would we think of O ficer Neuens
if he hadn’t been investigating crinme? Wat would we
think of Oficer Neuens if he doesn’'t investigate
crimnal activity? 1Isn’t that what we pay themto do?
Isn’t that what he takes an oath to do? That’'s what
he’ s supposed to do, and that’s what he did.

Ladies and gentlenmen of the jury, from the

beginning | said this is about an officer doing his
j ob. That 1is what it’s about. It’s about
investigating crimnal activity. Sonetimes you have
to talk wth people. Sonetinmes you have [to] talk
with people who you wouldn’t ordinarily want to talk
Wt h. But, unfortunately, when it cones to crimna

activity, you don't talk to people Ilike WMayor
O Mal | ey. W don't talk to people like WIIiam
Cardi nal [Keeler]. You don’'t talk with people Ilike

t hat . Many tinmes it’s the people on the street that
you have to talk with to investigate crine.

It would be very nice to be able to go up to May or
O Mal l ey and ask him about a shooting that occurred in
the Southwest or Southwestern District, but Mayor

-11-



OMlley Ilikely would not know anything about it.
It’s people like the defendant, who are out on these
streets, in these hot spots, as Oficer Auberry put
it, who knows about these things.

(Enphasi s added).

Second, appellant conplains because the prosecution tw ce
referred to the evidence in the case as “uncontradicted.” He
argues that these remarks anounted to inproper comments about
appel lant’s constitutional right not to testify. The foll ow ng
colloquy during the State’'s closing argunent is rel evant:

[ PROSECUTION]: Ladies and gentlenen of the jury, it is

uncontradicted that on this date, My 22nd, 2000, that

t he defendant had these itens in his possession.

[ DEFENSE ATTORNEY]: Obj ection, Your Honor.

THE COURT: Overrul ed.

(Enphasi s added).

Closing argunment “‘is a robust forensic forum wherein its
practitioners are afforded a w de range of expression.’”” O arke
v. State, 97 M. App. 425, 431 (1993)(quoting Davis v. State, 93
Md. App. 89, 124 (1992), aff’'d, 333 Ml. 27 (1993)); see Degren
v. State, 352 M. 400, 429 (1999) (stating that “attorneys are
afforded great leeway in presenting closing arguments to the
jury.”) ““*The prosecutor is allowed liberal freedom of speech
and may nmake any comment that is warranted by the evidence or

i nferences reasonably drawn therefrom Degren, 352 M. at
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429-30 (quoting Jones v. State, 310 Md. 569, 580 (1987), vacated
and remanded on ot her grounds, 486 U.S. 1050 (1988)).

“Despite the wide latitude afforded attorneys in closing

argunents, there are |limts in place to protect a defendant’s

right to a fair trial.” Degren, 352 MI. at 430; see WIlhelmv.
State, 272 M. 404, 413-15 (1974). Nonet hel ess, not every
I nproper conment requires reversal. Degren, 352 M. at 430;

Hunt v. State, 321 M. 387, 435 (1990). Reversal is warranted
only if “*it appears that the remarks of the prosecutor actually
m sled or influenced the jury to the prejudice of the accused.’”
Degren, 352 MI. at 431 (quoting Jones, 310 MI. at 580). Thi s
determ nation rests largely in the control and discretion of the
presiding judge, and an appellate court should not reverse the
trial court unless there has been an “‘abuse of discretion by
the trial judge of a character |likely to have injured the

conpl ai ning party. Henry v. State, 324 M. 204, 231 (1991),
cert. denied, 503 US. 972 (1992) (quoting Wlhelm 272 M. at
413)(italics in original)).

Wth respect to appellant’s first conplaint, which concerned
the prosecutor’s remarks in rebuttal, appellant focuses on the

followng statement by the prosecutor: “I't’s people like the

defendant, who are out on the streets . . . who knows about
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these things.” W believe that appellant has taken that remark
out of context. As we set forth above, it is clear that the
prosecutor nmade the comment after he was pronpted by the defense
to explain why the police officer chose to speak to appellant
about the shooting on the night in question. Consequently, the
State was attenpting to explain that a police officer is nore
likely to obtain information relevant to such to an
investigation by talking to people in the area who may know
about the incident.

The Court of Appeals has said that, “under certain
circunstances, a prosecutor’s argunent during rebuttal and in
response to comments made by the defense during its closing are
proper.” Degren, 352 M. at 431; see Blackwell v. State, 278
Mi. 466, 481 (1976), cert. denied, 431 U S 918 (1977). I n our
view, this is such a case. Wite v. State, 125 M. App. 684,
703-04, cert. denied, 354 M. 573 (1999), 1is instructive.
There, we said:

Appel l ate courts have, in scrutinizing closing
argunent, approved the prosecutors' nentioning the
conditions of crinme within the community, such as the
comonly understood nurder rates, and the scourge of
dr ugs, but such argunents nust clearly confine
t hensel ves to the recounting of common know edge and
not put before the jury facts not in evidence.
Nei t her should the argunent nake an appeal to convict
upon |l ess than sufficient evidence. An argunent that

the conmmunity is concerned about the serious effect of
a certain crinme nmust be franmed in such a way as to
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remnd the jury of its duty to convict when the
evi dence supports conviction, and not for the jurors
to place their own personal interests before their
obligation to decide the issues on the evidence. Wen
prosecutors or defense attorneys accurately recount
the evidence, even though the evidence arouses
enotion, they do not trespass beyond the Iline that
prohi bits an unwarranted appeal to passion. The evi
to be avoided is the appeal that diverts the jury away
from its duty to decide the case on the evidence.
Those arguments calculated to do so are what the |aw
forbids by an appeal to passion, not those argunents
that recount the evidence that evokes synpathy or
enotion and therefore touches the passions of nornal
jurors.
(Internal citations omtted).

In the case sub judice, the disputed coment did not
“underm ne[] the bedrock principle that a defendant is presuned
i nnocent until proven guilty. . . .~ Degren, 352 M. at 431.
Def ense counsel challenged the State to explain to the jury why
the officer brought up the topic of the shooting and the
prosecuti on responded. The prosecution’s rebuttal argunent was
a reasonable response to defense counsel’s invitation. See
Brown v. State, 339 M. 385, 394 (1995) (stating that a State’s
rebuttal closing argunment is proper if it is “nothing nore than

a reasonable reply to the argunents made by defense counsel.”).

As noted, appellant also conplains about the State's
reference to “uncontradicted evidence,” suggesting the remark

anounted to an inproper attack on appellant’s right not to
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testify. This contention is equally unavailing, because we fail
to see how the jury could perceive the prosecution’ s statenents
as a comment on the failure of appellant to testify.

Two officers testified for the State that appellant was in
possessi on of cocai ne. In closing, the defense challenged the
officers credibility, suggesting that appellant had been
pursued because of the investigation of the shooting, and that
the officers’ version of events as to appellant’s adm ssion of
the possession of drugs was inplausible. As the State points
out, “Juries are clearly free to consider whether or not
evidence is uncontradicted in evaluating the case presented and
juries are also free to disregard uncontradicted evidence which
they do not find to be credible.” The State adds that “[t]hese
considerations are not inconsistent with the right of the
def endant not to testify. . . .7

In this regard, it is significant that the court instructed
the jury about the defendant’s right not to testify, as follows:

Ladi es and gentlenmen of the jury, you are the sole

j udges of whether a witness should be believed. And

in making this decision, you may apply your own common

sense and everyday experiences. In determning

whether a wtness should be believed, you should
carefully judge all the testinmony in evidence, and the

ci rcunst ances under which the witness testified.

You should consider such factors as the

Wi tness[’s] behavior on the stand and rmanner of

testifying; . . . was the wtness[’s] testinony
supported or contradicted by the evidence you believe
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You see, you need not believe any witness even if
the testinony is uncontradicted. You may believe all,
part or none of the testinony of any w tness.

The def endant has an absolute constitutional right
not to testify. The fact that the defendant did not
testify nmust not be held against the defendant. I t
must not be considered by you in any way or even
di scussed by you.

(Enphasi s added). No objection was taken to that instruction
Moreover, we presunme that juries follow the instructions of
trial

j udges. Wlson v. State, 261 M. 551, 570 (1971); Matthews V.
State, 106 M. App. 725, 743 (1995), cert. denied, 341 M. 648

(1996) .

JUDGVENT AFFI RMED. COSTS TO
BE PAI D BY APPELLANT.
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