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Appel I ant, Tinmothy Van Ni xon, was tried by the Circuit
Court for Wcom co County, the Honorable Donald C. Davis
presiding without a jury. M. Ni xon was convicted of the
foll owi ng offenses and sentenced accordingly: (1) Count 1 -
child abuse, fifteen years with all but eight years suspended,
(2) Count 2 - attenpted second degree rape, fifteen years with
all but eight years suspended and concurrent to Count 1; (3)
Count 4 - third degree sexual offense, ten years with all but
two years suspended and consecutive to Count 1; (4) Count 5 -
child abuse, ten years with all but two years suspended and
concurrent with Count 4; (5) Count 8 - child abuse, fifteen
years with all but eight years suspended and consecutive to
Count 4; and (6) Count 11 - attenpted second degree sexual
of fense, fifteen years with all but eight years suspended and
concurrent with Count 8. The executed portions of the
sentences total ed ei ghteen years. This appeal ensued and
appel l ant presents the follow ng questions for our review

1. Didthe trial court err in admtting

conpl ai nant’ s statenents to Catherine Beers?

2. Did the trial court err in refusing to allow
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def ense counsel to cross-exam ne the conpl ai nant
with Catherine Beer’'s notes of the conplainant’s

statements nmade to her?

Fact ual Background

In a twelve count indictnment, the State charged appel |l ant
with nultiple acts of child abuse and sexual offenses against
Penny Taylor. Counts one through four relate to events that
al l egedly occurred on Cctober 13, 1999. Counts five through
seven relate to events that allegedly occurred on COctober 9,
1999. Counts eight through twelve relate to events that
all egedly occurred between January 1, 1998 and October 8,
1999.

Penny Tayl or, whose date of birth is January 4, 1984, was
si xteen years old when she testified at trial on April 17,
2000. Carol Davis, a certified school psychiatrist enployed
by the Wconi co County Board of Education, testified that M ss
Tayl or was an intensity level four special education student
who did not have the skills necessary to obtain a high school
di ploma. For this reason, she was enrolled in a certificate
program Further, as a result of a Novenber 17, 1999 re-
eval uation of Mss Taylor’s status as a special education

student, Dr. Davis concluded that the alleged victimwas

-4-



“intellectually deficient and nentally retarded.” Nunerous
other tests confirmed that Mss Taylor’s |evel of cognitive
functioning was, in general, “as |low as you can get” in the
first or second percentile. Her 1Q at that tine, was forty-
Si X.

The Departnment of Social Services and the police |earned
of Penny Taylor’s allegations of sexual abuse on Cctober 14,
1999, after an outburst by the victim They were contacted by
t he Parkside Hi gh School guidance office. At trial, Virginia
Shul er, a teacher at Parkside, testified that during third
period study hall, Penny Tayl or was wor ki ng on a cooking

assignment with a male student who “was playing a little bit

with her...” It appears that the boy “touched her on the arm
or sonmething.” Ms. Shuler heard an outburst from M ss Tayl or.
“[S]he said ‘“no man’s going to hurt Penny anynore.’ So

called her up to nmy desk...[a]nd she told me what was on her
mnd.” Mss Taylor confided in Ms. Shuler that “her
stepfather...was making her do things that she didn't want to
and she was specific with the things.” As a direct result of
this disturbing conversation, the teacher “sent [Penny] over
to the guidance office to have M. G ddens call Socia
Services.” Catherine Beers, a Child Protective Services agent

enpl oyed by the Wcom co County Department of Social Services,
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was assigned to the case. Acconpani ed by Trooper David Oaens,
she responded to the school to interview M ss Tayl or
At trial, Ms. Beers was permtted, over objection, to
relate to the court everything that Penny Taylor told her
during their initial interview and during a subsequent
interview on Novenber 2, 1999. M. Beers testified that,
during their October 14, 1999 interview, the alleged victim
stated that her stepfather had been com ng into her bedroom at
ni ght after her nother was asleep. M. Beers inforned the
court that she had to help Penny Taylor isolate the tinmes that
each of these events occurred by drawing a clock and having
her point to the nunbers that corresponded with each of her
evening activities, such as bedtime. According to M ss
Tayl or, appellant was usually “buttnaked” when he came into
her bedroom and he would “rip her clothes off, suck her
breasts and suck her face...The last incident happened the
ni ght before [the interview on] October 13, 1999.” On that
ni ght, according to Ms. Beer’s testinony, the defendant cane
into Penny Taylor’s room while
[ s] he was in her bed, |aying...underneath the covers
wearing a pair of yellow zippered shorts and a
Tweety bird shirt, polka dot panties and her bra.
[Mss Taylor] stated that M. Ni xon entered her room
only wearing blue shorts and got into bed with her
underneath the covers and laid on top of her. He

proceeded to take her shorts off and her underwear
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off. She said that she was struggling at that point
totry to keep her shorts on but he held her hand
down so that she couldn’t push himoff.
And she said that he stuck his niddle finger up her
vagi nal area and she said she felt sick to her
st omach.
She described the finger as his mddle finger. She
said he then took his finger out of her vaginal area
and inserted his penis between her |egs.
She said that his blue shorts were on the fl oor
along with her yellow shorts and her panties. She
still had her shirt and bra on.
According to the victimappellant was engagi ng i n sexual
activity with her “every single night.”

During the interview process, M. Beers asked M ss Tayl or
to draw a picture of “what she would have | ooked |i ke and what
Appel | ant woul d have | ooked |ike when he was in bed on top of
her, inserting his penis in her. And [she] had her nanme the
body parts, which [Penny] did.” At M. Beer’s request, Penny
Tayl or also drew a picture of appellant’s penis. *“She | abel ed
the scrotumballs, the penis and then she said this slice
thing in front of the mddle of the penis and she drew that.”
Over objection, the drawing (State’s Exhibit Nunber 3) was
admtted into evidence. Additionally, on cross-exam nation
the agent testified that Penny Tayl or informed her that

appel l ant had ejacul ated on the sheets during their October

13, 1999 encounter. Pursuant to a search warrant executed the
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foll owing day, the police seized sheets from M ss Taylor’s
bed. However, Defense Exhibit Nunmber One, the serol ogy
report, indicated that no senen was present on the green
fitted sheet. Additionally, Defense Exhibit Nunber Two, a | ab
report, proved that appellant’s hair did not match any of the
sanpl es found on the sheet.

Ms. Beers further testified as to another sexual
encounter that had, according to Mss Taylor, occurred
approxi mately the week before, on or about October 9, 1999.

She said that her nother had gone out to the store.
And after her nother left, M. N xon cane into her
room and attenpted to suck her breasts and put his
hand between her legs. W had asked if there was
anything further at that point, did he try to insert
hi s
penis in her, either vaginally or anally, but she
had deni ed that at that point. She said that she
had ki cked himoff and threatened to
call the police.
Lori Taylor, Penny Taylor’s nother, offered testinony at trial
t hat her daughter was never alone with appellant on October 9,
1999. Rather, she stated that the entire famly was together
on that date.

Foll owi ng the agent’s testinony, Mss Taylor took the
stand. She indicated that she had |lived with both her nother
and stepfather at two different |ocations. The first was
Ki owa Avenue and the second was West |sabella Street. She

stated that the sexual abuse had occurred at both residences
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on numerous occasions. During one encounter at the Kiowa
address, Penny Taylor testified, “[M. N xon] got on top of ne
in my roomand took nmy clothes off. [He tried] to put his
thing in [me]. She stated that this action felt disgusting
and nasty and she told himto stop. Despite her attenpts, she
coul d not push her stepfather off of her because “his nuscle
was working in his arns.” M ss Taylor clained that, during
such sexual contact, she

woul d call out for her nother and scream However, even when
the child explained what happened to her, her nother did not
bel i eve her. Several attenpts to relate the abuse to her

not her resulted in the sanme response. Penny Taylor also told
an adult cousin, Towanna Ni xon, about the incidents, but it is
not clear what resulted fromthat conversation.

VWhen questioned about what abuse had occurred at the West
| sabell a Street residence, Mss Taylor did not initially
answer. Yet, following a series of other questions about her
home,
she testified that at sone point appellant’s penis had touched
the private part between her |egs as well as her “coochie” and
“butt.” Counsel then asked her to “tell...about [her] butt
getting touched...what happened to [her] butt.” M ss Tayl or

responded that her stepfather “told me to turn over and | said
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no.” And he just pulled nme, like turned me over and put his
[penis] in [the front part of] me.” She further related that
her “butt” hurt “real bad” and that appellant had tried to put
his penis in her “butt.”

Dr. Goertzen, the emergency room physician who exam ned
M ss Tayl or on October 14, 1999, also testified. He stated
that his exam nation of the girl revealed a yeast infection, a
condition comonly found in sexually active wonen.
Addi tionally, her hymen was no | onger intact. On cross-
exam nation, Dr. Goertzen conceded that the presence of a
yeast infection and the absence of a hymen do not necessarily
mean that Penny Tayl or was sexually active. The doctor noted
that there was neither any semen present nor any evidence of
vagi nal or anal trauma. M ss Taylor was not pregnant and did
not exhibit any signs or synptoms of a sexually transmtted
di sease.

Ei ght witnesses, including Penny Tayl or’s nother,
testified for the defense. Lori Taylor informed the court
t hat her daughter was not a truthful person and that she did
not believe
anyt hing that her daughter told her. M. Taylor also
testified that, on the norning that her daughter cl ained

appel |l ant was abusi ng her, Penny Tayl or had gotten into a
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fight with her
st epf at her.

According to Mss Taylor’s hairstylist, Janet Mel bourne,
t he conpl ai nant stated that the abuse “didn’t happen” and that
she told her nother that appellant had sexually abused her
because she was mad at him

Fl orence Ni xon, Percy Thornton, and Bernadi ne Townsend,
who all lived with Penny Tayl or at various tines, also
testified that she was not a truthful person. |In particular,
Percy Thornton stated that he was a boarder at Florence
Ni xon’ s house during the tine period that Penny Taylor |ived
with appellant. According to M. Thornton, M ss Tayl or,
during her residence there, falsely accused appell ant of
patting her behind.

Finally, Penny Taylor’s younger brothers, M chael and
Keith Taylor, both testified that their bedroomis very close
to their sister’s and that they never heard her scream ng or
crying at
ni ght .

Di scussi on
l.
Prior to trial, the State filed a witten notice of its

intention to offer Penny Taylor’s statenents nade to Catherine
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Beers as substantive evidence that M ss Tayl or had been
sexual |y abused by the appellant. The thrust of the State's
argument was that although Penny Tayl or was sixteen years ol d,
she was nentally disabled and, therefore, her prior statenents
to Ms. Beers were better evidence of what happened to her than
her testinmony at trial offered many nonths later. The State
averred that the statenments were adm ssi bl e under Rule 5-
803(b)(24), a residual hearsay exception that provides

Under exceptional circunstances, the
followi ng are not excluded by the hearsay
rul e, even though the declarant is
avai l abl e as a w tness:

* % %

(b) Ot her exceptions.

* k%

(24) A statenent not specifically covered
by

any of the foregoing exceptions but having
equi val ent circunstantial guarantees of
trustworthiness, if the court determ nes
that (A the statenment is offered as
evidence of a material fact; (B) the
statenment is nore probative on the point
for which it is offered than any other

evi dence which the proponent can procure

t hrough reasonable efforts; and (C) the
general purpose of these rules and the
interests of justice will best

be served by adm ssion of the statenment
into evidence. A statenent may not be
adm tted under this exception unless the
proponent of it makes known to the adverse
party with a fair opportunity to prepare
to neet it, the intention to offer the
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statenment and the particulars of it,

i ncludi ng the name and address of the

decl ar ant.
The State did not attenpt to admt the statenents under
Article 27, section 775 because the conpl ai nant was si xteen
years ol d, not under age twelve as the statute requires.

On March 3, 2000, the Honorable D. WIIliam Sinpson
conducted a hearing to determ ne whether that aforenentioned
hearsay exception applied to permt adm ssibility in this
case. The court did not rule and stated that it would
“wi thhold any ruling on any notion in |limne to whatever judge
can rule on the adm ssibility of the hearsay statenent,
dependi ng on the evidence that is offered at the tine of
trial.”

On March 24, 2000, Judge Sinpson conducted anot her
hearing to determ ne “whether this statenent has the
particul ari zed guarantees of trustworthiness which would all ow
the court to allowthe State to utilize it at trial should the
need arise.” At this hearing the State called Carol Davis,
the certified social psychologist, who testified about the
conplainant’s limtations. Her testinony at this hearing was
consistent with her later trial testinmony. Specifically, M.
Davis testified that Mss Taylor had an 1 Q of forty-six and a
ment al age of approximately six years and two nonths.

-13-



Cat herine Beers also testified in a manner consistent with her
|ater trial testinony. She described how she cane to
interview Mss Tayl or, when and how the interviews were
conducted, and what M ss Taylor told her about the alleged
sexual abuse committed by appellant. The court declined to
interview Mss Taylor in canmera, despite being requested to do
so by both parties.

MRS. | RELAND: Your Honor, | did - she is here and as
t hese statutes parallel, | offer the Court the
opportunity to talk with Penny if that would be of
assi stance.

THE COURT: | don't think it would be of assistance
to the Court. You nmay step down. All right.

MR. LACORTE: Judge, | have heard about parall el
statutes today. |’mnot sure what we are talking
about. The Rul e under which this evidence, the
hearsay testinony of the social worker is being
offered is a Rule of Court. It is a catchal
exception to the Hearsay Rule, and it requires that
the statenents -

THE COURT: Must be as to a material fact, which it

MR. LACORTE: Ri ght.
THE COURT: And that -

MR. LACORTE: But it is nore probative than any ot her
evi dence which the proponent can procure through
reasonable efforts, and I think on that score it’'s a
dismal failure. The State, | think it’s fair to say
that the State is trying to bolster its case. The
Court has seen Ms. Beers. She is a very

articul ate, conpetent social worker, and if the
State is allowed to introduce hearsay through her,

it is going to do an end round around Article 27,
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Section 775 which requires -

THE COURT: Well, it’s not doing an end around it.
It’s being offered - it’s not covered by Section 775
because the person is over twelve years of age.

MR. LACORTE: Judge, | think that statute requires
that the declarant be under the age of twelve.

THE COURT: That statute does, but this is being

of fered under the Rul e because of, obviously, that

al t hough the person is over twelve years of age, has
a capacity of nmuch |ess, and, therefore, the State
says that the sanme reasons that justify admtting
hear say under Section 775 of Article 27 exist in
this case because of the nental age of the
declarant. This is the State' s -

MR. LACORTE: But, Judge, renenber the testinony of
the social worker. That the child was consistent on
three separate interviews. She was able to
articul ate dates when this happened. She was able
to give specific dates.

THE COURT: Well, she said it happened | ast night,
and then they established with assistance that it
happened on the 7t". It didn't say that - it's a far
cry fromsaying that she was able to recite dates.

MR. LACORTE: Judge, that Article 27, Section 775 is
very limted.

THE COURT: | understand. We are - it’'s not
adm ssi bl e under Section 775.

MR. LACORTE: Well, your Honor, | know you are going
to hear nmy argunent, but the last thing | would do
is call your attention to the commttee note for
this Rule under which this hearsay is being offered.
It says it is intended that the residual hearsay
exceptions will be used very rarely and only in
exceptional circunstances. The commttee does not
intend to establish a broad license for trial judges
to admt hearsay statenents that do not fall within
one or the other exceptions.
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THE COURT: | have never admtted anything under this
Rule inny life. If | do, it will be very rare.

MR. LACORTE: It is a fairly new Rule, your Honor.
THE COURT: Okay.

MR LACORTE: The | egi slature has been very specific
as to which circunstances hearsay of a child will be
used in child abuse cases.

THE COURT: But this is not a child as you say
because she is over -

MR. LACORTE: She is sixteen, your Honor.

THE COURT: - sixteen years of age. So what we are
tal ki ng about is whether or not the Court should
admt a statenent of someone sixteen years of age
who is very intellectually limted such that she
probably cannot recite facts any better than a six-
year old. That's what we are asking -

MR. LACORTE: The Court has nothing nore than a
proffer on that point, your Honor.

THE COURT: | have the evidence of a psychol ogi st who
gave her tests. It’s sonething nore than a proffer.

MR. LACORTE: Well, the Court hasn’'t heard fromthe
chil d.

THE COURT: That’s correct.

MR. LACORTE: And, of course, that would be required
- in other words, the statute would offer the

def endant that protection, which, as | understand
it, the Court is not willing to afford under -

THE COURT: | said | didn't think it would be of

assistance. | interviewed a child fifteen m nutes
ago. The thing that the Court does in determ ning
whether - in nmy interviews with a child is basically

guestioning the child as to whether the child told
the truth and whether the child understands the
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truth. | amsatisfied fromthe evidence of the
soci al workers that the interviewis not going to
give me nuch nore than what the social worker gave
me. | just didn’t think it would be of assistance
to nme. Al right. | think this is one of those
very exceptional circunstances where an out-if-court
statement would be admtted. | believe that the

out -of -court statenent contains guarantees of
trustworthiness. | believe that because of the very
mental limtations of the child as testified to by

t he school psychol ogist that the statenment is
probably nore probative on the point than any other
evi dences coul d be cured, and that the general

pur pose of these Rules in the interest of justice
woul d be best served by the adm ssion of the
statenent, so the Court is going to admt the

st at enent .

At trial, when the State sought to elicit Penny Taylor’s
hearsay statenments to Catherine Beers, defense counsel
obj ected and was granted a continuing objection “to al
hear say
statenents through this w tness.”

In State v. Wal ker, 345 Md. 293 (1997), the Court of
Appeal s anal yzed the applicability of Rules 5-803(b)(24) and
5-804(b)(5), which contain the residual exception to the
hearsay rule.?

The Court set out the analytical framework and stated:
[FJrom a sinple parsing of Rule 5-804(b)(5), it is

apparent that six conditions need to be satisfied
for evidence to be adm ssible under that rule:

! The two rules are the sane but for one di fference, Rule 5-803(b)(24)

does not require that the witness be unavailable. See State v. Wl ker, 345
Mi. at 318 n. 8.
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(1) the witness nmust be “unavail able” as defined in
Section (a) of the rule;

(2) there nust be “exceptional circunstances;”

(3) the statenent nust not be specifically covered
by any of the other exceptions;

(4) it must have “equival ent circunstanti al
guarantees of trustworthiness;”

(5) the court nust determ ne that (i) the statenent
is offered as evidence of a material fact, (ii)

t he statenment is nore probative on the point
for which it is offered than any other evidence
whi ch the proponent can produce through
reasonabl e efforts, and (iii) the general

pur poses of the rules and i nterests of
justice will best be served by adm ssi on of

the statenent into evidence; and

(6) the proponent of the statenment has given the
requi site advance notice of its intention to use
t he statenent.

345 Md. at 318-319 (footnotes omtted). Elenent (1) is
i napplicable to a Rule 5-804(b)(24) analysis. See supra n.3.
Appel I ant concedes that elenment (6) was satisfied.

Wth respect to elenent (2), the requirenment that the
circunstances be exceptional, the Wal ker Court stated:

The first prerequisite to adm ssibility under the
Maryl and residual exception, and the one that is
determnative in this case, is that there be
“exceptional circunstances.” As we have observed,
that is a condition that we added to the text of
the rule; it is not in the text of the Federal

rule or the rules adopted in nost of the States.
Foll owi ng the view of the Federal Advisory
Committee and the U S. Senate, we nade clear in our
endorsenent of the Commttee Note to Rule
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5-803(b)(24) what we nmeant by “exceptional
circunstances” - “new and presently unanti ci pated
situations....”[?]
ld. at 325. The Court continued, “The residual exceptions,
limted by the ‘exceptional circunstances’ condition, were
i ntended for those rare situations that were not anticipated.”
ld. at 326. “The fact that the evidence at issue may have
equi val ent, or even superior, circunstantial guarantees of
trustworthi ness does not alone suffice to warrant adm ssion
under the Maryl and residual exception.” 1d.
The circunstances in this case are not exceptional, rare,
or unanticipated. The State’s evidence showed that sixteen-

year-old Penny Taylor had an 1Q of forty-six and a nental age

of six years and two nonths. Judge Sinpson found that her

2 The Conmittee Note provi des:

The residual exceptions provided by Rule 5-803(b)(24) and Rul e 5-

804(b) (5) do not contenplate an unfettered exercise of judicial discretion,
but they do provide for treating new and presently unanticipated situations
whi ch denonstrate a trustworthiness within the spirit of the specifically
stated exceptions. Wthin this framework, roomis left for growth and

devel opnent of the |aw of evidence in the hearsay area, consistently with the
broad purposes expressed in Rule 5-102.

It is intended that the residual hearsay exceptions will be used very
rarely, and only in exceptional circunstances. The Conmittee does not intend
to establish a broad license for trial judges to adnit hearsay statenents that
do not fall within one of the other exceptions contained in Rules 5-803 and 5-
804(b). The residual exceptions are not meant to authorize major judicial
revisions of the hearsay rule, including its present exceptions. Such najor

recessions are best acconplished by amendments to the Rule itself. It is
intended that in any case in which evidence is sought to be adnitted under
t hese subsections, the trial judge will exercise no less care, reflection, and

caution than the courts did under conmon |aw in establishing the now
recogni zed exceptions to the hearsay rule.
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ability to relate to events at trial would be no better than
that of a six-year-old.

I n WAl ker, supra, the Court of Appeals held that it is
not unanticipated that witnesses will invoke the marital
privilege, and noted the existence of statutes that address
that issue. 345 M. at 327-329. Likew se, adm ssion of out-
of -court statenents of alleged child abuse victins is plainly
anticipated and the |l egislature has crafted a detailed statute
t hat addresses sanme.® Article 27, section 775 spells out the
requi renents that nust be satisfied before a court can admt
into evidence “an out-of-court statenment, to prove the truth
of the matter asserted in the statenent, nade by a child
victi munder the age of twelve years....” The fact that this
statute exists belies the notion that the circunstances in
this case are exceptional. This type of statenent is
specifically covered by another exception. Article 27,
section 775 sets forth specific limtations on the adm ssion
of such hearsay statenents and provi des protections to an
accused agai nst whom the hearsay statenent(s) will be offered.
The statute is only applicable in cases where the child making

the statenent is under twelve years old. The legislature

E Article 27, section 775, was originally codified as Courts and
Judi ci al Proceedings Article, section 9-103.1, which took effect July 1, 1988.
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coul d have provided for adm ssion of statenents of individuals
with a mental age of twelve years or younger, but it did not.?*
Simlarly, the |legislature could have provided for the

adm ssion of statenments of individuals sixteen or younger, but
they did not. The statute provides that the court “shal

conduct an in canera exam nation of a child prior to

determning the adm ssibility of the statenent...” See
Article 27, section 775(f). In this case, the court declined
to interview Penny Taylor, stating, “I didn’t think it would
be of assistance to ne.” By admtting Penny Taylor’s

statenents to Catherine Beers under Maryland Rul e 5-
803(b)(24), the court ignored the limtations and protections
in Article 27, section 775 and expanded the al ready existing
exception to fit the specific facts of the State’'s case.® The
exi stence of section 775 clearly denonstrates that the

situation presented by this case was anticipated by the

4 See, e.g., Article 27, section 461(b)(c), 463(a)(2), 464A(2) and
464B(a) (2); these sexual offense sections of the Code provide special
consideration for mentally defective and mentally incapacitated victins.

S A tines during the hearing on March 24, 1999, the State adnmittedly
confused the statute and the Rule as this colloquy denonstrates:

STATE' S ATTORNEY: Your Honor, | amtrying to establish that
t he defendant had an opportunity to commit the crine. | am

required to do that under the statute.

THE COURT: Not under this Rule.
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| egi sl ature and, consequently, is not exceptional. The
| egi sl ature resolved the issue presented in this case in a way
t hat makes the conplainant’s statements inadm ssible.

El ement (4) requires that the hearsay statenent have
circunmstantial guarantees of trustworthiness equivalent to
t hose exceptions to the hearsay rule enunmerated in Rule 5-
803(b)(1)-(23). The following facts suggest that the
statenments did not satisfy this requirenment: (a) the
conpl ai nant had an 1 Q of forty-six; (b) her own nother
testified that the conplainant was a liar; (c) although the
conpl ai nant denied it, there was testinony that she had an
argunment with M. Nixon on the norning she nmade the
al l egation; (d) there were inconsistencies between the first
and second statenments regarding the allegations of anal
intercourse and attenpted fellatio; (e) there was no
corroborating nedical evidence - according to Dr. Goertzen,
t he absence of a hynen and the yeast infection were not
necessarily the result of sexual abuse; (f) neither M.
Ni xon’ s hair nor senen were found on the bed sheet where the
conpl ai nant all eged he had ejacul ated; and (g) Janet M | bourne
testified that the conplainant told her that the abuse had not
occurred, that she was mad at M. Nixon and that was why she

made the all egati on.
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El ement (5) requires that the court determ ne whether the
statement is offered as evidence of a material fact.
Appel | ant agrees that it is and the trial court so found.
However, the hearsay statenment is not “nore probative on the
point for which it is offered than any other evidence which
t he proponent can produce through reasonable efforts.” Mss
Taylor’s live trial testinony, subject to cross-exani nation,
was the nost probative evidence. But for a short recess taken
at the beginning of her testinony, the witness did not appear
to have any probl em understandi ng and answering questi ons.
She wi thstood cross-exam nation and the State even call ed her
as a rebuttal witness. The general purpose of the rules and
the interests of justice were not best served by admitting the
conpl ai nant’s out-of-court statenments. |In doing so, the trial
court circunvented the narrowy defined hearsay exception in
Article 27, section 775.
In rendering its guilty verdict as to counts one, two,

and four, the [ower court stated:

Now, as to counts one through four, this

relates to occurrences on October 13, 1999 and

inthis regard, I"'mreally basing these

verdicts on the in-court testinmony of Penny

Tayl or. And wi thout recounting the testinony,

| will sinply say that it satisfied me beyond a

reasonabl e doubt that M. N xon is guilty of

abuse under count one, is guilty of attenpted

second degree rape under count two, and is

guilty of third degree sex offense under count
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f our.

Now, with respect to count three, which is a
charge of third degree sex offense, | don’t
bel i eve that there was sufficient testinony on
that point, I'"'mnot sure if there was any
testimony that would establish that but
certainly not beyond a reasonabl e doubt and so
I’Il enter a not guilty verdict as to count

t hree.

Now, the other thing I will say in regard to

this is that with respect to the charges of

count one, two and four, to the extent that any
of those offenses relate to or can be found in

t hese acts agai nst the consent of Penny Taylor, |
find fromthe testinony that notw thstandi ng any
ment al deficiency or disability that she had, that
it did not preclude her from objecting to any
actions and find that she expressly did not give
consent. And that in this regard also that she
resisted these actions as best as she was able
consi dering her age, condition, physical and
ment al .

So to the extent that it’'s a nmental deficiency
versus consent, in those regards | find that it
doesn’'t really matter which it is fromthe State’s
st andpoi nt, they have established both.

Clearly, the trial court relied on all of the evidence in
finding the appellant guilty of counts five, seven, eight, and
el even.

The error in admtting Penny Taylor’s hearsay statenents
t hrough Ms. Beers requires reversal of counts five, seven,
ei ght, and el even, as Ms. Beers corroborated and bol stered

M ss Taylor’s testinony. This error is clearly not harm ess

beyond a reasonabl e doubt.
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I n Johnson v. State, 23 Md. App. 131, 138-139 (1974),

this Court noted that “where trial is by jury, all reasonable
doubts as to the effect of erroneously admtted evi dence upon
the jury in the determ nation of guilt nmust be resolved in

favor of the objecting party.” Johnson, supra, was cited by
the Court of Appeals in Dorsey v. State, 276 Ml. 638, 657

(1975), which enunciated the test for harm ess error in a
crim nal case.

We concl ude that when an appellant, in a
crimnal case, establishes error, unless a
review ng court, upon its own independent
review of the record, is able to declare a
bel i ef, beyond a reasonabl e doubt, that the
error in no way influenced the verdict,
such error cannot be deened “harm ess” and
reversal is mandated. Such review ng court
must thus be satisfied that there is no
reasonabl e possibility that the evidence
conpl ai ned of - whether erroneously

adm tted or excluded - may have contri but ed
to the rendition of the guilty verdict.

The Dorsey case, supra, along with Cole v. State, 83 M. App.
279 (1990), Dorsey, 276 Md. at 659, which were set forth in
appellant’s brief both involved jury trials.

An anal ysis of appellate decisions in Maryland on the
i ssue of whether error was harmnl ess or not harm ess
denonstrates a clear distinction between jury trials and bench
trials. Deference has always been given to a trial judge's

specific statenment on the record that the court was not
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considering certain testinony or evidence. See WIlians v.
Hi ggi ns, 30 Md. 404, 407 (1869).

We cannot, with this part of the record

bef ore us, containing the sol emm statenent

of an able and intelligent Judge, assumne

that he was in any manner influenced by the

testinmony in question, and that the

appellant was in any way nore prejudiced

than if it had never been admtted.
ld. In a bench trial the issue is whether or not the trial
judge relied on inproper evidence. A clear distinction is
denonstrated between Napier v. State, 7 Md. App. 667, 670
(1968), where the trial judge stated that he relied on
i nproper evidence, and Davis v. State, 8 Ml. App. 327, 329
(1969), where the inproper evidence was sought out by the
judge’s own inquiry, as conpared to State v. Hutchinson, 260

Md. 227 (1970). In Hutchinson, the trial judge found a

crimnal defendant guilty of nurder and rape after stating on
the record that he was conpletely disregarding the confession
inits consideration of the case. This Court reversed that
conviction because the nere knowl edge of the confession was
before the fact finder. 1In reversing, the Court of Appeals
observed:

The fact remains that in the instant case

t he
Court of Special Appeals | ooked no further
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than to Judge Cole’'s[® role as a trier of
facts and enphasi zed that “We think the
facts of this case are such that the nere
know edge of the substance of the
confession by the trier of fact necessarily
tended to deprive appellant [accused] of
his constitutional right to a fair trial.”

Thi s assunption of the court m ght be valid
were we to first, not believe the trial
judge’s statenment that he was disregarding
and elimnating fromhis deliberations the
subst ance of the inadm ssible confession,
and, secondly, choose to ignore the

pr of essi onal expertise, experience, and
judicial tenperanent with which our |egal
system has inherently invested a trial
judge vis a vis a jury conprised of |aynen.
It is true that judges, being flesh and

bl ood, are subject to the sane enotions and
human frailties as affect other nenbers of
t he specie; however, by his |egal training,
tradi ti onal approach to problens, and the
very state of the art of his profession, he
must early learn to perceive, distinguish
and interpret the nuances of the |aw which
are its “warp and woof.”

The rationale of the opinion of the Court
of Special Appeals in reversing the
judgnment of the trial judge in this case
| eads to but one conclusion and that is
that in no instance where a trial judge
hears a pre-trial notion to suppress
evidence could he try the case on its
merits.

Furthernmore, although it is true that the
Court of Special Appeals was disturbed by
the fact that the trial judge in this case

6 Judge Harry A. Cole served on the Suprene Bench of Baltinore City, now
the Grcuit Court for Baltinmore Gty, and subsequently on the Court of

Appeal s.
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| earned of the details of the incul patory
statenent, the rationale, if one accepts
the court’s original prem se, m ght apply
equal ly to any judge who had | earned of the
nmere exi stence of the statement. Any judge
who has read the opinion of the Court of
Speci al Appeals (and we assunme that they
all have) has |earned at |east that there
was an incul patory statenment made by the
accused in this case. This would be

know edge which, if learned by a jury,
woul d be grounds for a mstrial. |If we
were going to equate the role of the trial
judge solely with that of the jury as trier
of facts (as we believe the Court of

Speci al Appeals did in its opinion), how

t hen woul d any judge be found who woul d not
be disqualified fromhearing this case on
remand? | n such an event, the anomal ous
situation would result in which it woul d
become virtually inpossible to give the
accused a fair trial, except by a jury.
This would frustrate the accused’ s el ection
of a trial by court.

We shoul d keep in mnd the fact that

nowhere in its opinion does the Court of

Speci al Appeals state that, absent the

i nadm ssi bl e confession, there was not

sufficient evidence to support the judgnent

of the trial judge.
ld. at 232-34 (citation omtted). |In the case sub judice,
based on the clear and unequivocal statenent by the tri al
judge, we find the error harm ess beyond a reasonabl e doubt
with regard to counts one, two, and four. As to counts five,
seven, eight, and el even, because the trial judge apparently

relied on all of the evidence, the error is not harm ess

beyond a reasonabl e doubt.
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1.

During her two interviews with Penny Tayl or, Catherine
Beers took “notes” which included direct quotes from M ss
Tayl or. When Ms. Beers testified, defense counsel made use of
the notes to cross-exam ne her. At the conclusion of her
testi nmony, defense counsel made use of the notes to cross-
exam ne Penny Tayl or.

At the end of Ms. Beers’ testinony and prior to Mss
Tayl or being called to testify, the follow ng transpired:

DEFENSE COUNSEL: Judge, if the witness is
going to be excused | would just ask that
she | eave her notes with the Court.
THE COURT: Why woul d she need to do that?
DEFENSE COUNSEL: Well, | would like to be
abl e make use of themin ny cross-

exam nati on of Penny Tayl or.

THE STATE: That would be entirely
i nappropriate. She didn't take the notes.

THE COURT: No, | don’t think that that's -
| don’t think I have that authority.

DEFENSE COUNSEL: | just woul d point out

t hose notes contain nenoranda of statements
made by Penny Taylor. 1°d just like the
record to reflect that and | believe that
|’mentitled to have them when | cross-
exam ne Penny Tayl or.

THE COURT: They contain Ms. Beers’ notes of

a conversation with Penny Taylor. 1Isn't
that correct?
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DEFENSE COUNSEL: That's correct.

THE COURT: |’ m going to deny that request.

In Carr v. State, 284 M. 455 (1979), the Court of

Appeal s held that, follow ng direct exam nation, upon request,
def ense counsel nust be allowed to inspect prior statenents of
t he

State’s witnesses for purposes of cross-exam nation. As this

Court noted in Leonard v. State, 46 M. App. 631, 637-638
(1980), aff’'d, 290 md. 295 (1981),

Carr makes cl ear beyond a question that a
defendant’s right, at trial, to inspect the
prior statenment of a State’s w tness who
has testified is not necessarily limted
(1) by the rules pertaining to pretri al

di scovery, or (2) the statements that are
merely excul patory. When confronted with
the actual testinmony of a critical w tness
and the know edge that the w tness has
given a prior statenment bearing on a
material issue in the case, counsel is not
engaged in a nmere “fishing expedition” in
seeking access to the prior statenent. At
that point, it becones nore than a matter
of casting a seine over the State’'s files
to see what turns up, but of directly
confronting the witness; and the statenent
t hus assunes a specific inportance and

rel evance beyond its general value for
trial preparation. ... The test clearly is
whet her the statenment is, or may be,

i nconsistent with the witness’ trial

testi nmony, and thus usable in cross-

exam nati on.

For purposes of applying the rule of Carr, a “statenent”
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under Maryland law is one given by a wi tness under the
circunstances set forth in the Jencks Act, 18 United States
Code, Section 3500(e), which defines “statenment” as foll ows:

(1) a witten statenent made by said
wi tness and signed or otherw se
adopted or approved by him

(2) a stenographic, mechanical, electrical,
or other recording, or a transcript
t hereof, which is a substantially
verbatimrecital of an oral statenent
made by said witness and recorded
cont enpor aneously with the making
of such oral statenent; or

(3) a statenment, however taken or
recorded, or a transcri pt
thereof, if any, made by said

witness to a grand jury.

At issue is whether Mss Taylor’'s statenents to Catheri ne
Beers neet the definition of a statenent under paragraph two.
Par agraph one relates to statenments witten by a w tness,
whil e the second paragraph relates to the witness’ oral
statenments recorded and transcri bed by anot her person.

In reviewing the | egislative history, the Suprenme Court
in Palermo v. U. S., 360 U S. 343, (1959), determ ned that
par agr aph two goes beyond nmechani cal or stenographic
statements, but once beyond that point, a very restrictive
standard is to be applied. The Fifth Circuit Court of

Appeals in U S. v. Cuesta, 597 F.2d 903, 913-914 (5'" Cir.
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1979), cert. denied, 444 U. S. 964 (1979), held that
occasi onal verbatimrecitation of phrases used by the person
interviewed are not sufficient to satisfy paragraph two.

The definitions used by Congress were clearly intended to
describe material that could reliably and fairly be used to
i npeach the testinony of a witness. The statenent nust
fairly reflect fully and w thout disruption the wtness’ own
words. Goldberg v. U.S., 425 U.S. 94, 112-113 (1976) (J.
Stevens, concurring) (citing Palermo v. U. S., supra at 352-
353).

When an interviewer or government agent interviews a
w t ness and takes contenporaneous notes of the w tness’
responses, the notes do not becone the w tness’ statenents,
despite the note taker’s best efforts to maintain accuracy.
U.S. v. Roseboro, 87 F.3'9 642, 645 (4" Cir. #1996), cert.
deni ed, 519 U. S. 1060 (1997).

Appellant’s trial counsel requested Ms. Beer’s “notes” to
cross-exam ne Penny Taylor. No proffer was nmade to the trial
judge that these “notes” were a substantial verbatimrecital
of any oral statement. Catherine Beers testified that she
and Trooper Owens interviewed Penny Tayl or on October 14,
1999 and on Novenber 2, 1999. She indicated that she took

“notes” on both occasions. The fact that Ms. Beers used sone
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direct quotes of Penny Taylor, such as, “The white stuff cane
out of the slit thing,” and also had the victimdraw and

| abel some anatom cal drawi ngs, is not sufficient to elevate
these “notes” to the level of a “substantial verbatim
recital.”

Even though the proffer of evidence by appellant’s trial
counsel was not sufficient, we think the better practice
woul d have been for the |lower court to nmake an in canera
i nspection of the notes to determne if Catherine Beers nade
a substantial verbatimrecital of Penny Taylor’'s oral
statements. However, any error with regard to this issue or
any error in refusing to permt defense counsel to have the
notes during cross-exanination of the victim is clearly
harm ess beyond a reasonabl e doubt. Appellant’'s trial
counsel utilized Ms. Beers’ notes during her cross-
exam nation and was well aware of the contents of those notes

when he cross-exam ned the victim

JUDGMENT AFFI RMED AS TO
COUNTS ONE, TWO AND FOUR
JUDGMVENT REVERSED AS TO
COUNTS FI VE, SEVEN, EI GHT
AND ELEVEN; CASE REMANDED TO
THE Cl RCUI T COURT FOR

W COM CO COUNTY FOR FURTHER
PROCEEDI NGS | N CONFORM TY
WTH THIS OPI Nl ON; COSTS TO
BE PAI D BY APPELLANT.
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