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In a garni shnment proceeding by Bragunier Masonry
Contractors, Inc. (“Bragunier”), appellee, against The Catholic
Uni versity of America (“The University”), appellant, the Circuit
Court for Montgonmery County entered judgnment in favor of
Braguni er and against the University for $381, 136. 35. The
Uni versity has appealed; the questions it presents are best
stated after a recitation of the pertinent facts.

FACTS AND PROCEEDI NGS!

I n October of 1987, the University contracted with Edward
M Crough, Inc. (“Crough, Inc.”) for it to serve as the general
contractor for a dormtory <construction project on the
Uni versity’s campus, in Washington, D.C. (the “North Residence
Village Project”). Crough, Inc., was a Maryland corporation
with its principal place of business in Rockville, Maryl and.

Crough, Inc., and the University signed a witten contract
for the North Residence Village Project entitled “Construction
Manager Agreenent.” Crough, Inc. subcontracted the masonry work
for the North Residence Village Project to Bragunier. Bragunier
perfornmed the masonry work as required but received only 90% of
the agreed price from Crough, Inc. The remaining 10%

(%211, 742.42) owed to Bragunier was wi thheld by Crough, Inc. as

This recitation of facts is based on the factual findings mde
by the trial court.



“retai nage” and was not paid, even after the project was fully
conpleted in 1990.

In the neantime, also in the late 1980's, sonme nenbers of
the University' s Department of Architecture came up with an idea
that | ed to another building project on canmpus. Their idea was
to renovate an abandoned gymmasium and turn it into a new hone
for their Departnent. They drew up plans for what cane to be
known as the “Od Gymasium Project” and presented them to
Reverend WIlliam J. Byron, S.J., then President of the
Uni versity.

Fat her Byron set about trying to raise funds for the Od
Gymmasium Project. To that end, he met with Edward M Crough
t he sol e stockhol der and President of Crough, Inc. M. Crough,
an alumus of the University, had been a past benefactor.
Fat her Byron showed M. Crough the plans for the O d Gymasi um
Proj ect and suggested that he nake a donation to the University
to fund it; in return, the University would name the newy
renovat ed gymasi um the “Crough Center for Architecture.”

After a series of neetings, M. Crough considered the nmeans
by which to make such a gift to the University. He and his
advi sors explored an outright gift of nonies, a gift in trust,
and a gift paid into a joint bank account. None of these

vehicl es was satisfactory to M. Crough and to the University.
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Eventual ly, M. Crough decided to nake the donation as a gift
in-kind from Crough, Inc.: the conmpany would donate the
construction materials and services for the Od Gymasium
Project and in that way “gift” the building to the University.
M. Crough communicated his decision to Father Byron. No
writing nenorializing the gift was made at that tinme, however.

Thereafter, on June 3, 1988, M. Crough and Richard M
Johnson, Vice President, on behalf of Crough, Inc., and Father
Byron and Sue D. Pervi, Vice President of Adm nistration, on
behalf of the University, executed a “Construction Manager
Agreenent” (“CMA") for the A d Gynmnasium Project. The CMA,
which was simlar to that used for the North Residence Vill age
Proj ect, was 45 pages long, with seven pages of attachments. It
was divided into two parts: Part “A,” “Consulting Construction

Managenent Services Prior to Conplete Construction Contracts

Award,” and Part “B,” “Construction Managenment Services and
Construction of Gener al Condition Itenms During Project
Construction.” In Article 6 of Part A, the construction
manager’ s conpensation was listed as “0.” In Article 16.1-16.2

of Part B, the CMA stated that upon written option by the
Uni versity to authorize services under Part B and performance of
the work, the total fee for the construction manager would be

$300,000. In addition, on the sanme basis, the University would
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pay the construction manager, as reinmbursenent for “Genera
Condition Itens,” a fee not to exceed $179,000. Finally, the
construction manager was to be paid nmonthly, “upon receipt of
Request For Paynent,” a sum equal to the cost of all separate
contractors’ contracts awarded and materials purchased for the
construction of the Od Gymasium Project, not to exceed
$2,670,000. The total of those three figures (listed in the CVA
as the “total Guaranteed Maximum Price” or "GW") canme to
$3, 149, 000.? Wrk on the O d Gymnasium Project got
underway in 1988. Throughout the tine the project was in
progress, no paynent requisitions were submtted to the
Uni versity by Crough, Inc., and no paynents were made by the
Uni versity. The absence of demand and paynment was as expect ed,
given M. Crough’s representation that he was donating the work
and materials for the project to the University. Nevertheless,
Crough, Inc. carried on its books, as an account receivable,
$3, 149, 000 for the O d Gymnmasi um Project.

In October of 1989, the A d Gymasium Project was tinmely

conpl eted by Crough, Inc. and was accepted by the University.

°The CMA defi nes “Guaranteed Maxi mum Price” to nean “the total
not to exceed price to be paid by the Owmer [the University] for the
total construction cost even if the actual construction cost should
exceed the Guarantee. If the construction cost should cone in bel ow
the GW the Omer shall pay the | ower construction cost.”
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The renovated building was naned the “Crough Center for
Architecture,” as prom sed.

In late 1989, at about the time the Crough Center was
finished, M. Crough suffered a decline in his health, and his
conpany began to experience severe financial difficulties.® The
financi al problens nost |ikely were caused by a severe downturn
inthe economy, particularly in the construction and real estate
sectors.

Because of M. Crough’s health problens, the day-to-day
managenent of Crough, Inc. was put in M. Johnson’s hands. When
the O d Gymmasium Project had been ongoing, M. Johnson had
prepared paynent requisitions for the project and had gi ven t hem
to M. Crough to submit to the University. However, because M.

Crough was donating the project to the University, he did not

forward the requisitions. He did not tell M. Johnson that,
t hough.
By February 1990, Crough, Inc. was in a dire financial

crisis. On February 12, M. Johnson and ot her representatives of
Crough, Inc. net wth Father Byron and others from the
University. M. Johnson told Father Byron that Crough, Inc. was

experiencing serious cash flow problems and had been unable to

By the tine this case was tried, M. Crough was conpletely
i ncapaci tated and therefore could not testify.
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pay a total of $1,257,000 to several of the subcontractors that
had worked on the O d Gymmasium Project. M. Johnson then
inquired as to why paynents had not been forthcom ng fromthe
Uni versity on the project. Father Byron responded that the Ad
Gymmasi um Project had been a gift from M. Crough, through his
conpany, for which the University owed nothing. M. Johnson
i nformed Fat her Byron that Crough, Inc.’s financial circunstance
was such that it could not afford to designate the O d Gymasi um
Project as a gift; in fact, the conmpany needed approxi mtely $2
mllion dollars to pay the subcontractors on the project and
neet its other cash flow obligations. M. Johnson asked Fat her
Byron to have the University pay that sum

Fat her Byron took M. Johnson’s request to the Executive
Committee of the University’'s Board of Trustees. The Executive
Committee agreed to | end Crough, Inc. $1,257,000 so it could pay
the nmoney it owed to the subcontractors on the O d Gymnasium
Project. It declined the request for funds beyond that sum

On February 28, 1990, Father Byron and M. Crough net
privately. M. Crough gave Father Byron a signed letter stating
that “it is now and al ways has been nmy intention to pay for the
total cost of the renovation of the old gymmasiumas a gift to
the University.” Father Byron gave M. Crough several two-party

checks, totaling $1,257,000, made out to Crough, Inc. and to
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each of the unpaid subcontractors on the O d Gymmasi um Proj ect.
M. Crough agreed to repay the University that sum over 12
years, with principal paynents of $100,000 a year; to assign an
interest he held in alimted partnership to the University, as
collateral for the loan; and to revise his will to nake a
testamentary gift to the University of any bal ance due and ow ng
on the principal sumat his death. Father Byron then presented
M. Crough with a docunent entitled "Construction Manager
Affidavit and Final Release of Clains and Lien Wiver," which
M . Crough executed on behalf of Crough, Inc.

On September 25, 1991, Bragunier filed in the Circuit Court
for Montgonery County a breach of contract action against
Crough, Inc., to recover the $211,742.42 that it had failed to
pay on the masonry subcontract for the North Residence Village
Proj ect. On Decenber 12, 1991, the court granted sumrary
judgnment in favor of Bragunier and entered judgnent against
Crough, Inc., for the sum sought, plus $5,000 in attorney’s
f ees.

On July 31, 1992, in an effort to enforce Bragunier’'s
j udgnment against Crough, Inc., Bragunier’s |awer, Richard
McG ory, Esquire, contacted and spoke with M. Johnson. \Y g
McGory learned in the course of that conversation about M.

Crough’s in-kind gift of the Crough Center to the University,
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t hrough Crough, Inc. He also | earned about the Final Rel ease of
Cl aims and Lien Waiver that M. Crough had given the University,
on behal f of Crough, Inc., in February 1990.

At sone point in time that is not disclosed in the record,
Crough, Inc. becanme financially non-viable to the point that it
ceased operating as a business. According to the evidence,
Crough, Inc. never recovered from the financial problens it
began to experience in |ate 1989.

On Novenber 29, 1994, in its breach of contract action
agai nst Crough, Inc., Bragunier filed a request for wit of
gar ni shnent agai nst the University. Bragunier alleged that the
University was in possession of property of Crough, Inc.,
i ncludi ng funds payable to Crough, Inc., which in turn included
a "debt purportedly forgiven,” in derogation of Ml. Code (1975,
1997 Repl. Vol., 2000 Supp.), section 15-201 et seq. of the
Comrercial Law Article (*“CL"). The request made specific
reference to Ml. Rule 2-645 and CL § 15-2009.

Braguni er’ s theory inthe garni shment proceedi ng agai nst the
Uni versity was that the CMA between the University and Crough,
Inc. for the Od Gymmasi umProject was a contract that obligated
the University to pay Crough, Inc. $3,149,000; and that, to the
extent that a part of that sumhad not been paid, the University

remai ned i ndebted to Crough, Inc. for that anount. Braguni er
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further theorized that Crough, Inc.’s February 1990 Fi nal
Rel ease of Clainms and Lien Waiver, by which it purported to
forgive that debt, had constituted a fraudul ent conveyance

under CL 88 15-201 et seq., because Crough, Inc. had been
i nsol vent when it was given. Therefore, under CL § 15-209, the
debt forgiveness would be disregarded, for purposes of
garni shnment, and t he bal ance due on the $3, 149, 000 debt renni ned
property of Crough, Inc. in the possession of the University,
and subject to attachnent.

The University filed an answer to the request for wit of
garni shment, asserting that it was not in possession of any
property of Crough, Inc. The University also raised several
defenses.* Bragunier filed a reply to the University’'s answer,
but not within the time required by M. Rules 2-231 and 2-
645(e). The University noved for judgnent under M. Rule 2-
645(g), which provides that, “If the garnishee files a tinely
answer, the matter set forth in the answer shall be treated as

est abl i shed for the purpose of the garnishnment proceedi ng unl ess

‘Before then, the University had noved to dism ss for |ack of
personal jurisdiction and inproper venue. Bragunier opposed the
notion. The circuit court granted the notion, and Bragunier noted an
appeal to this Court. The circuit court’s ruling was reversed and
t he case was remanded for further proceedings. See Bragunier Masonry
Contractors, Inc. v. The Catholic University of America, No. 566,
Septenber Term 1995 (filed February 21, 1996), slip op. at 12-15
(unpubl i shed opinion). Thereafter, the University withdrewits
personal jurisdiction defense.
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the judgnent creditor files areply contesting the answer within
thirty days after its service.” Bragunier opposed the notion on
the ground that the University’s answer had not been tinely and
that it knew, in any event, that Bragunier was disputing its
claimnot to be in possession of any assets of Crough, Inc.

The court held a hearing on the University's notion and
denied it. About two years later, the University filed an
amended answer to the request for wit of garnishment. Wthin
thirty days thereafter, Bragunier filed a reply to the anended
answer .

Di scovery ensued between the parties. Eventual ly, the
University filed a notion for sunmary judgnment on the ground of
[imtations. Bragunier filed an opposition. The notion was
heard and deni ed on October 13, 1999, which was the first day of
trial.

The case was tried to the court for tw days, after which
it was continued and eventually resuned on February 24, 2000.
The trial concluded the foll owing day. Thereafter, the parties
subm tted post-trial nmenoranda and proposed findi ngs of fact and
concl usi ons of | aw.

On June 1, 2000, the trial court issued a menorandumopi ni on
and order setting forth its factual findings and the foll ow ng

conclusions of law (not in this order):
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1. Because Bragunier’s request for wit of garni shment
was filed wthin three years of M. MGory's
| earning, from M. Johnson, of the “conveyance” by
Crough, 1Inc. to the University, the garnishnent
proceedi ng was not time-barred.

2. The CMA for the Od Gymasium Project was a valid
contract between Crough, Inc. by which the University
had obligated itself to pay $3,149,000 for the
project. In addition, the University was estopped to
deny the existence of such a contract because by
requiring Crough, Inc., through M. Crough, to execute
the Final Release of Clains and Lien Wiiver in
February 1990, the University had treated the CVA as
a valid contract

3. Crough, Inc.’s insolvency in February 1990 nmade its
forgi veness of the balance due on the CMA for the O d
Gymasium Project a fraudulent conveyance, under
section 15-204 of the Commercial Law Article.

4. The District of Colunbia Mechanic’'s Lien Law did
not operate to preclude Bragunier fromrequesting and
obtaining a wit of gar ni shnment agai nst t he
University, in Maryl and.

5. The University was not protected fromliability by

virtue of its having made all paynments required by it
under the North Village Residence Project CMA.

The circuit court awarded Bragunier $381,136.35 in damges,
representing the $211, 742. 42 judgnment and $169, 393.93 in post-
j udgnment interest.

The University noted atinely appeal. W have reworded and
reordered the questions it presents as foll ows:

| . Did the circuit court err in denying its notion

for summary  j udgnment on the ground of
limtations?
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1)

2)

3)

Di d

Did the circuit court err in concluding that
the CMA for the Od Gymmasium Project was a
valid and enforceable contract that created
a debt on the part of the University that
Crough, Inc. subsequently forgave?

Did the circuit court err in concluding that
Maryland had in rem or quasi in rem
jurisdiction over the garni shnment proceedi ng
when the property allegedly in the hands of
the University and bel ongi ng to Crough, Inc.
was real property situated out of state?

Did the circuit court err in concluding
t hat :

Bragunier’s failure to file a tinely reply
to the University' s answer to the request
for wit of garnishnent, in which it
asserted that it was not in possession of
property belonging to Crough, Inc., did not
establish that fact?

Bragunier was entitled to proceed directly
against the University to set aside the
al l egedly fraudul ent conveyance?

Bragunier’s direct action against the
Uni versity seeking to set aside the
all egedly fraudulent conveyance was not
barred by District of Colunbia |aw?

the circuit court err in awarding post-

j udgnment interest?

For the follow ng reasons, we answer “Yes” to question one

and reverse the judgnment.

W will

jurisdictional

W find it

exercise our discretion to briefly address

We al so answer “Yes” to question two.

t he

I ssue raised by the University in question three.

unnecessary to address the remaini ng questions.
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STANDARD OF REVI EW

Md. Rule 8-131(c) provides:

Action tried without a jury. When an action has been

tried without a jury, the appellate court will review

the case on both the |Iaw and the evidence. It will

not set aside the judgnent of the trial court on the

evi dence unless clearly erroneous, and will give due

regard to the opportunity of the trial judge to judge

the credibility of the w tnesses.
See also H Il v. HII, 118 Md. App. 36, 40 (1997); In re Joshua
David C., 116 wmd. App. 580, 592 (1997). “When the trial court’s
findi ngs are supported by substantial evidence, the findings are
not clearly erroneous.” Oiver v. Hayes, 121 M. App. 292, 306
(1998) (citing Ryan v. Thurston, 276 M. 390, 392 (1975); Sea
Watch Stores LLC v. Council of Unit Omers, 115 Md. App. 5, 31
(1997)). “The clearly erroneous standard of review . . . does
not apply to a trial court’s determ nations of |egal questions
or conclusions of | aw based on findings of fact.” Seaboard Sur.
Co. v. Boney, 135 Md. App. 99, 110 (2000) (quoting Heat & Power
Corp. v. Air Prods. & Chenms., Inc., 320 Md. 584, 591 (1990)).
““In such cases, we nust determ ne whether the trial court was

“legally correct.””” Id. (quoting Heat & Power Corp., 320 M. at

592) .

DI SCUSSI ON
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As we have expl ained, the judgnment being appealed in this
case was entered on a garnishment proceeding comenced in the
breach of contract action in which Bragunier had obtained a
j udgnment agai nst Crough, Inc. Garnishment is a renedy created
and control |l ed by statute. A garnishnent proceeding is a form of
attachnment in the hands of a third party that enables the
judgment creditor to enforce the judgment by obtaining property
of the judgnent debtor in the possession of another. Parkville
Fed. Sav. Bank v. Maryland Nat’'|l Bank, 343 M. 412, 418 (1996)
(citing Paul v. Nienmeyer & Linda M Schuett, Maryland Rules
Comrentary, 518 (2d ed. 1992)). Once the writ of garni shnent
is issued and laid in the hands of the garnishee, he is bound to
safely keep the assets of the debtor in his possession, together

with any additional assets that come into his possession up to

the time of trial. Nort hwestern Nat’l Ins. Co. v. WIlliam G
Wet herall, Inc., 267 M. 378, 384 (1972) (citing Messall wv.
Subur ban Trust Co., 244 Md. 502 (1966)). In that way, the wit

serves to preserve the assets of the judgnent debtor by creating
an “inchoate lien” that is binding and prevents the garnishee
from di sposing of those of the assets in his possession until
such tinme as a judgnment 1is entered in the garnishnent

proceedi ng. Parkville Federal Sav. Bank, 343 M. at 418
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(quoting Fico, Inc. v. Ghingher, 287 M. 150, 159 (1980)

(citations omtted)).
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Garni shnent is a statutory variety of subrogation. “A
garni shnment proceeding is, in essence, an action by the judgnment
debt or for the benefit of the judgment creditor which is brought
against a third party, the garnishee, who holds the assets of
the judgment debtor.” Fico, Inc., 287 M. at 159 (citing
Nort hwestern Nat’'| Ins. Co., 267 Md. at 384; Messall, 244 M. at
506)); see also Hunt Valley Masonry, Inc. v. Fred Mier Bl ock,
I nc., 108 Md. App. 100, 107 (1996). The judgnent creditor is
subrogated to the rights of the judgnent debtor “and can recover

[ agai nst the garnishee] only by the sane right and to the sane

extent that the judgment debtor m ght recover.” Fico, Inc., 287
Md. at 159 (citing Northwestern Nat'l Ins. Co. v. WIlliam G
Wet herall, Inc., 272 wMd. 642, 650-51 (1974); Mer v. Liverpool

London & dobe Ins. Co., 40 M. 595, 600 (1874)); see also
Parkvill e Federal Sav. Bank, 343 Md. at 418 (quoting Fico, Inc.,
287 Md. at 159); Odend' hal v. Devlin, 48 Md. 439, 445-46 (1878).
For this reason, in a garnishment proceeding, the rights of the
plaintiff/judgment creditor against the defendant/garnishee,
cannot rise above the rights of the judgnent debtor:
The liability of the garnishee to the attaching
creditor in respect of property or credits in his
hands IS determ ned ordinarily by  what hi s
accountability to the debtor would be if the debtor

were in fact suing him If by the exercise of any
preexi sting bona fide contract right t hat
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accountability has been renoved or |essened prior to
trial, the garnishee’'s liability to the attaching
creditor is correspondingly affected. The Maryl and
cases have spelled out that garnishment cannot have
the effect of changing the nature of a contract
bet ween t he garni shee and the debtor or of preventing
the garnishee from perform ng an existing contract
with a third person, all of which is to say the
creditor is subrogated to the rights of the debtor and
can recover only by the same right, and to the sane
extent, as could the debtor if he were suing the
gar ni shee.

Messall, 244 M. at 506-07 (citations omtted); see also
Peninsula I ns. Co. v. Houser, 248 wd. 714, 717 (1968) (citations
om tted).

Al t hough garni shnment ordinarily will not have the effect of
changi ng the nature of the rights between t he def endant/j udgment
debtor and a person to whom he has transferred assets, there is
an exception to that rule when there has been a fraudul ent
conveyance by the judgnent debtor. Chromacol our Labs, Inc. v.
Snider Bros. Prop. Mgmt., Inc., 66 M. App. 320, 328 (1986)
(citing Odend' hal, 48 M. 439). Under the Maryland Uniform
Fraudul ent Conveyance Act, if a conveyance is fraudulent as to
a creditor whose claimhas matured, “the creditor, as agai nst
any person except a purchaser for fair consideration, wthout
know edge of the fraud at the tinme of the purchase or one who

has derived title imediately or imediately from such a
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purchaser, may . . . [l]evy on or garnish the property conveyed
as if the conveyance were not nade.” CL 8§ 15-209(a)(2).
Wth those principles in mnd, we shall address the issues

rai sed by the University on appeal.

The University contends that the trial court erred in
concl udi ng that the garnishnment proceeding in this case was not
time-barred.

I n denying the University's notion for summary judgnment on
limtations, the trial court found, as a fact, that Bragunier
first learned on July 31, 1992, of the fraudul ent conveyance by
Crough, Inc. (towt, its forgiveness of the debt all egedly owed
to it by the University); and that its cause of action agai nst
the University accrued on that date, wunder the three year
limtations period of M. Code (1973, 1998 Repl. Vol., 2000
Supp.) section 5-101 of the Courts and Judicial Proceedings
Article (CJ), and the “discovery rule,” as recognized by
Pof f enberger v. Risser, 290 Md. 631 (1981). On that basis, the
trial court concluded that Bragunier's Novenmber 29, 1994 filing

of the request for wit of garnishnent, being within three years
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of July 31, 1992, was tinely. We disagree with the court’s
| egal analysis of this issue.

Nei ther Md. Rul e 2-625 nor any portion of the Maryl and Code
addr essi ng garni shment or linitations of actions provides atine
limt for comencing a garnishment proceeding. Because
garnishnent is in effect a statutory right of subrogation that
permts the judgment creditor to stand in the shoes of the
j udgnment debtor against the garnishee, the linmtations period
for comencing the garnishment nust be derived from the
underlying right of action that the judgment debtor could have
brought against the garnishee. As we have explained, the
judgnment creditor can recover against the garnishee only to the
extent that the judgnment debtor could have done so; therefore,
in the garni shment proceeding, the claimis subject to the sane
defenses, including the defense of Iimtations, that the
garni shee could have raised against the judgnment debtor in a
di rect action.

In the case at bar, Bragunier sought a wit of garni shnent
to attach a debt it claimed was owed by the University to
Crough, Inc. under the June 3, 1988 CMA for the O d Gymasi um
Proj ect. Assum ng that the CMA for that project was a valid
contract creating such indebtedness, and further assum ng that
Braguni er was able to establish, under CL 8§ 15-209, that the

February 1990 Fi nal Rel ease of Cl ains and Li en Wai ver ostensibly
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forgiving that debt was a fraudul ent conveyance by Crough, Inc.
to the University, so as to allow Bragunier to attach the debt
in the University' s hands, Bragunier’s rights against the
Uni versity could not exceed the right that Crough, Inc. would
have had to recover the debt in a direct action against the
Uni versity, and would be subject to the sane defenses. Thus,
the controlling statute of |imtations for purposes of the
gar ni shnent proceedi ng was the one that woul d have applied to a
breach of contract action by Crough, Inc. against the
Uni versity, on the CMA.

Breach of contract actions are governed by the general
statute of limtations set forth in CJ 8 5-101 for actions at
| aw. That statute provides that suit “shall be filed within
three years fromthe date [the cause of action] accrues . ”
Ordinarily, a cause of action for breach of contract accrues
when the contract is breached, or is anticipatorily breached.
Singer Co., Link Simulation Sys. Div. v. Baltinore Gas & El ec.
Co., 79 M. App. 461, 473 (1989) (citing DeGoft v. Lancaster
Silo Co., 72 Md. App. 154, 171 (1987); Yingling v. Phillips, 65
Mi. App. 451, 460 (1985)).

Inthis case, by October 1989, all work on the O d Gymmasi um
Proj ect had been fully performed and the conpl eted Crough Center
had been turned over to and accepted by the University.

Accordingly, that date was the | atest possible accrual tine for
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any breach of contract action for non-paynent that could have
been brought by Crough, Inc. against the University; and
limtations on that cause of action would have expired three
years later, in October 1992. Had such an action been filed by
Crough, 1Inc. against the University in Novenmber 1994, the
Uni versity could have raised limtations as a defense, so as to
bar the remedy. See Shipley v. Meadowbrook Club, 211 M. 142,
152 (1956) (noting that the statute of |limtations does not
extingui sh debt but bars the renmedy) (citations omtted)).

I n the garni shnment proceedi ng, as the subrogee to the rights
of Crough, Inc. against the University, Bragunier was subject to
the sanme |limtations defense that the University could have
rai sed had it been sued by Crough, Inc. By the tinme Bragunier

filedits request for wit of garnishment of the debt to Crough,

Inc., allegedly in the hands of the University, in November
1994, the three year limtations period on any breach of
contract action for non-paynment that Crough, Inc. could have
brought against the University had expired. Accor di ngly,

Braguni er’s request for wit of garnishment was not tinely.
Ordinarily, in a breach of contract action, in the absence
of fraud concealing the cause of action, for which there is a
separate limtations provision, see 8 CJ 5-203, the cause of
action accrues and hence limtations begins to run fromthe date

of the breach and not fromthe date that the plaintiff discovers
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t he defendant’s breach. Mnford v. Staton, Whaley & Price, 254
Md. 697, 714-15 (1969) (citing Killen v. George Washington
Cemetery, 231 M. 337, 343 (1963)). In other words, the

di scovery rule recognized by the Court of Appeals in
Pof f enberger v. Risser, supra, while applicable to many causes
of actions in tort, does not apply to actions for breach of
contract. For that reason, in determning whether the
garni shnent proceeding was tinely, the date that Bragunier
| earned of the CMA for the O d Gymasi um Project was irrel evant.
The discovery rule was not applicable to the garnishnment
proceedi ng because it would not have had any application to the
breach of contract action for non-paynent that Crough, Inc.
coul d have brought against the University. Mreover, the date
on which Bragunier learned of the allegedly fraudul ent
conveyance by which Crough, Inc. forgave any debt owed it by the
Uni versity |ikewi se was of no significance to the tineliness of
t he garni shnment proceedi ng. There was no allegation in this case
that that transaction or any other conduct on the part of
Crough, Inc. kept Bragunier (or anyone else) in the dark about
the University' s alleged debt to Crough, Inc.

In the garni shment proceeding, the University was entitled
to, and did, raise the sane limtations defense that it could
have rai sed had Crough, Inc. sued it directly. The undi sputed

facts established that to the extent there was any obligation on
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the part of the University to pay Crough, Inc. the bal ance of
the GW stated in the CMA for the Od Gymasium Project, that
obligation was breached no later than October 1989. Cr ough,
I nc. would have had three years fromthen to file a breach of
contract action to recover whatever sunms were ow ng under that
contract. Accordingly, just as Crough, Inc.’s contract action
woul d have been tine-barred, the garni shnment proceedi ng agai nst
the University was tine-barred. The trial court erred as a

matter of law in concluding otherw se.

We shall discuss the issue raised by the University in
guestion two because, in our view, it is an alternative basis
for reversal. We point out, however, that if we were to have
reversed the judgment on this issue alone, we would have
remanded the case for further proceedings.

Wth one exception, the University does not chall enge the
factual findings of the circuit court respecting the CMA for the
O d Gynmmasi um Proj ect and the events that cul m nated on February
20, 1990 with, inter alia, the University paying the
subcontractors on that project.® It contends, however, that the

trial court’s factual findings did not and could not support its

The University does contest the trial court’s factual finding
t hat Crough, Inc. was insolvent in February 1990. That does not have
a bearing on our analysis of this issue, however.
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| egal conclusion that the CMA for the Od Gymasium Project
constituted a contract obligating it to pay Crough, Inc. for
that project. Rather, it argues that the factual findings of the
trial court conpelled the | egal conclusion that no such contract
came into existence. Thus, because the University never was
i ndebted to Crough, Inc., it never was in possessi on of property
of Crough, Inc. subject to garnishment (irrespective of the
i npact of the February 20, 1990 rel ease).

The facts in evidence, and the facts found by the trial
court, established that M. Crough intended to donate the Od
Gymmasium Project to the University as a gift; and that, after
| ooking into and rejecting several vehicles for making that
gift, he settled on making a gift in-kind, through his wholly
owned conpany. The evidence also established that the
University sought M. Crough’s involvenent wth the dd
Gymmasi um Proj ect because he previously had donated substanti al
suns to it, and it was seeking for himto do so again. |ndeed,
as an incentive, the University proposed that the conpleted
bui I ding be named after M. Crough.

Havi ng made those findings, the question before the trial
court was whether the CMA was a new agreenent between the
parties that replaced the previous understanding with a contract
requiring paynment or whether the CMA did not supplant the

parties’ agreenment that the project was a donation, but nerely
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served sonme other purpose.® The trial court concluded that the
CMA for the Od Gymnasium Project was a valid contract as a
matter of |aw because 1) it was a witing purporting to set
forth the rights and obligations of the parties and, under the
parol evidence rule, extrinsic evidence could not be used to
show that it was a “front,” i.e., that it was nmerely a docunment
evidencing a gift; and 2) the University’s conduct in February
1990 estopped it to deny that the CMA was a contract obligating
payment on its part.

The trial court did not properly apply the parol evidence
rule in this case. 1In fact, that rule had no application to the
i ssue before it. The parol evidence rule precludes the adm ssion
of extrinsic evidence to vary or contradict the terms of an
integrated witten contract. Calomris v. Wods, 353 Ml. 425,
432 (1999) (citing Restatenment (Second) of Contracts § 213
(1979)). Notwi thstanding that a witing appears to be a conplete
integration of the terns of an agreenent between the parties,
“parol evidence” is adm ssible to prove that the witing was
executed for another reason altogether, and therefore |acked
| egal effect. I ndeed, in that circunstance, the evidence in
guestion is not “parol evidence.” It is not being offered to

vary the terms of an integrated witing. Rather, it is being

SFat her Byron testified that he thought the CMA served the
pur pose of docunmenting the value of Crough, Inc.'s gift for tax
pur poses.
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offered to show that the witing does not constitute a contract

at all. Recently, in Tricat Indus. v. Harper, 131 Md. App. 89,
108 (citations omtted), cert. denied, 359 M. 334 (2000), we
expl ai ned this principle:

The parol witten evidence rule only applies .
when there is a binding contract. . . . Par ol
evidence is adm ssible, therefore, to show that a
writing never becane effective as a contract or that
it was void or voidable.

* * % * *

Parol evidence is adm ssible to show that a particul ar
written paper was never intended as a contract or as
t he binding record of a contract between the parties.
. The parol evidence rule has no application
unl ess the paper is presented as the contract.

Al though it is not necessary to the formation of a contract
that the parties consciously intend to affect their |[egal
relations, particularly when their actions are such as usually
woul d create a contractual obligation, when the parties have

expressed the intention not to affect their |legal relations, a

contract will not have been fornmed. As the author of one
treati se has expl ai ned:

[ B] usi ness agreenents t hat under ordi nary
circunstances would be regarded as enforceable
contracts are sonetines prevented from Dbeing
enforceable if the parties expressly declare that they
do not intend to affect their |legal relations and are
depending solely upon the sanctions of honor and
norality.

It is not necessary that the parties should
consciously advert to |l egal relations in order to nake
an enforceable contract, but it is inportant whether
t hey express an intention to exclude | egal rel ations.
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. Arthur Corbin, Corbin on Contracts, 8 2.13 at 188-89 (Joseph
M Perillo ed. 1993) (footnotes omtted). When in a contract
action on a witing that the plaintiff clains is a contract the
def endant contests the formation of a contract, taking the
position that the witing served sone ot her purpose and was not
meant by the parties to be a contract, “parol evidence” is
adm ssi bl e on that issue.

Gordy v. Ocean Park, Inc., 218 Md. 52 (1953), is an exanple
of such a case. There, a real estate broker sued the owner of a
parcel of real property for a comm ssion allegedly earned on a
contract of sale for the property. The defendant took the
position that the witing that the plaintiff claimed was the
contract on which the comm ssion had been earned was not a
contract at all. The plaintiff requested a ruling from the
trial court that the witing constituted a contract, as a matter
of law. The trial court refused, and submtted that question to
the jury, which decided adversely to the plaintiff. The Court

of Appeal s affirnmed, explaining:

That, as a general rule, the construction or
interpretation of all witten instrunments is a
question of law for the court is a principle of |aw
t hat does not admt of doubt. . . . However before

the court can construe a contract, there nust exist a
contract; and, if it be claimed that an instrunment of
writing, although in form a conplete agreenent, was
not intended by the parties to be binding upon them
the question as to whether or not the instrunment was
so intended is one for the jury.

-27-



ld. at 60 (citations omtted); see also Col onial Park Estates v.
Massart, 112 M. 648, 655 (1910) (“Although parol evidence is
inadm ssible to vary or contradict the terns of a witten
agreenment, it is well settled that such evidence is adm ssible
to show that a particular witten paper ‘was never intended as
a contract [nor] as the binding record of a contract between the
parties.’” (quoting Southern Street Ry. Adver. Co. of Baltinore
City v. Metropole Shoe Mg. Co. of Baltinmore City, 91 Md. 61, 67
(1900))).

Courts inother jurisdictionsrecognizethe well-established
rul e that evidence of surrounding circunstances is adm ssi bl e on
the question of whether a contract was made, in the face of
evidence of a witing claimed to be a contract. In Nice Ball
Bearing Co. v. Bearing Jobbers, Inc., 205 F.2d 841 (7th Cir.
1953), for exanple, the parties had entered into a witten
instrument in the formof a contract for the sale of stock. The
appel l ate court held that evidence of discussions by the parties
properly was admtted to show that the witing was intended by
them only as a sham and not as an operative contract. No
contract was formed because the parties did not intend to enter
into a contract, notwithstanding their witing, and expressed
that intent to each other. The evidence of the parties’
interactions when the witing was signed was not inadm ssible

parol evidence; it was adm ssible evidence on the issue of
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nmut ual assent/contract formation. See also Porreca v. Gaglione,
265 N. E.2d 348, 350 (Mass. 1970) (affirmng the adm ssion of
"parol evidence” to prove that a trust instrunent was a sham;
Retail Clerks Health & Wlfare Trust Funds v. Shopland

Supermarket, Inc., 640 P.2d 1051, 1055 (Wash. 1982) (noting

that, under the normal rules of contract interpretation,
extraneous evidence is admssible to show that the *“nutual
intention of the parties was not to enter into an enforceable
contract, and that a witing was never operative” as a contract)
(citations omtted).

A case bearing sone simlarity to this one is Taylor v.
Al l egretto, 816 P.2d 479 (N.M 1991). There, a construction
contractor and a property owner executed a standard Anerican
Institute of Architects (“AlA”) Abbreviated Form Agreenent. The
contractor maintained that the parties did so only in order to
obtain financing for the project, and that certain oral
contracts between the parties that predated the witten AlIA
contract in fact governed their legal relationship. The trial
court refused to admt the contractors’ proffered evidence of
the oral contracts, on the ground that it would violate the
parol evidence rule. The appellate court reversed, hol ding that
t he evi dence was adm ssi ble and had to be considered by the fact
finder in deciding when a contract between the parties was

f or med.
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In the case sub judice, the trial court ruled that because

the CMA had all the formalities and the appearance of an
integrated contract, it could not consider parol evidence to
vary its terms. The court wote:

The existence of a docunment which delineates the
rights and responsibilities of [the University] and
Crough, Inc., coupled with the formal execution of the
docunment by the appropriate parties, negates |[the
University’'s] contention that such an agreenment did
not in fact exist. The Court of Appeals has recognized
that “[a] contract is ‘a promse or set of prom ses
for breach of which the |law gives a remedy, or the
performance of which the lawin sonme way recogni zes as
a duty.’” Doe v. Doe, 122 Md. App. 295, [_], 712 A 2d
132 (1998), rev'd on other grounds, 358 M. 113, 747
A. 2d 617 (2000)(quoting Richard A. Lord, 1 Wnston on
Contracts [sic] & 1:1, at 2-3 (4" ed. 1990)).
Uphol ding [the University’s] request of this Court to
set aside the legal inport of the agreenent would
require the Court to ignore established principles of
contractual |aw recognizing the conponents of a valid
contract. See Calomris v. Wods, 353 M. 425, 727
A.2d 358 (1999) (providing that when the |anguage of
a contract is clear and unanbi guous there is no room
for construction, and a court nust presunme that the
parties neant what they expressed).

Agai n, we di sagr ee.

The question here was not one of construing the witing
of fered by Braguni er as a contract between Crough, Inc. and the
Uni versity. The question was whether, notw thstanding the
appearance of the witing and its formalities, the parties to it
had declared an intention that it not constitute a contract
requiring paynment by the University to Crough, Inc. for the
construction of the Crough Center. The fact that the witing
had t he appearance and fornmalities of a contract did not negate
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the University's claimthat no contract was fornmed. The court
was required to take i nto account and assess all of the evidence
of the surrounding circunstances to answer that question.
Clearly, it did not do so. |Indeed, many of the court’s findings
seem to assune that the parties to the CMA continued in their
ori ginal understanding that the O d Gymasi um Proj ect was being
made a gift fromCrough, Inc. to the University, notw thstandi ng
their having executed the CMA, which is inconsistent with the
court’s ultimte conclusion that the CMA constituted a contract
requiring paynment to Crough, Inc. by the University, and woul d
support the contrary conclusion that no contract was fornmed.

The trial court also concluded that the University’'s act,
in February 1990, of presenting M. Crough with the Final
Rel ease of Claims and Lien Wiver, estopped it to deny the
existence of the CMA as a binding contract inmposing an
obligation by Crough, Inc., to pay. W disagree with the tri al
court’s application of the doctrine of equitable estoppel to
this case.

Under the doctrine of equitable estoppel, a party will be
precl uded by his voluntary conduct fromasserting, at law or in
equity, either property, contract, or renedial rights that
ot herwi se m ght have existed as against a person who relied on
such conduct in good faith and thereby was led to change his

condition for the worse, and in doing so acquired sonme
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corresponding right, either of property, contract, or of renedy.
Savonis v. Burke, 241 M. 316, 319 (1966) (quoting 3 Pomeroy
Equi ty Jurisprudence 8 804, at 189 (5th ed.) and citing Bayshore
| ndus. v. Ziats, 232 M. 167, 175 (1963); Webb v. Johnson, 195
Mi. 537, 595 (1950); Crane Co. v. Quley, 194 Mi. 43, 50 (1949)
(citations omtted)); Hol zman v. Fiola Blum Inc., 125 Mi. App.
602, 631 (1999) (quoting Knill v. Knill, 306 Mi. 527, 534 (1986)
(citations omtted)). The essential elenments of estoppel are
"(1) voluntary conduct or a representation by the party to be
estopped, even if there is no intent to mslead; (2) reliance by
t he estopping party; (3) and detrinent to the estopping party."”

Fiola Blum 125 Md. App. at 631 (citing Grinmberg v. Marth, 338

Md. 546, 555-56 (1985); Knill, 306 M. at 535; Lanpton v.
LeHoud, 94 M. App. 461, 475-76 (1993)). The doctrine of
estoppel is not applicable if the party raising it was not

msled to his or her detriment. DeBusk v. Johns Hopkins Hosp.,
105 Md. App. 96, 104 (1995), aff'd, 342 M. 432 (1996).

I n Maryl and, the doctrine of equitabl e estoppel can be used
as a defense to a claimor to avoid a defense, but not as a
basis for an affirmative cause of action. Cogan v. Harford
Mem | Hosp., 843 F. Supp., 1013, 1021 (D. M. 1994) (citing Sav-
A-Stop Servs., Inc. v. Leonard, 44 M. App. 594 (1980), aff'd,

289 Mwd. 204 (1981)). While the doctrine of equitable estoppel
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operates to prevent a party from asserting his rights when, due
to his conduct, permtting himto do so would be contrary to
equity, the doctrine does not give rise to any affirmative
duties and is not a nmeans to recognize a preexisting |ega
right. Biser v. Town of Bel Air, 991 F.2d 100 (4th Cir. 1993)
(citations omtted) (applying Maryland | aw); Sav-A-Stop Servs.,
Inc. 44 Md. App. at 601.

The doctrine of equitable estoppel did not apply to this
case for several reasons. First, it may not be used as a
substitute for affirmati ve proof of the existence of a contract.
It was essential to Bragunier’s garnishnment request that it
prove that the University had in hand nonies owed to Crough,
Inc., on the CMA for the Od Gymasium Project, which in turn
required it to prove the existence of that contract. Bragunier
could not affirmatively prove the existence of the contract by
preventing the University fromcontesting it on the basis of the
University’'s actions in presenting a release to Crough, Inc. in
February 1990. (To like extent, Crough, Inc. could not have
establ i shed the existence of a contract for paynment between it
and the University in that fashion.)

Second, the conduct and statenents of the University on
which the claim of estoppel was based were not m sleading,
either to Crough, Inc., to whomthey were directed, through M.

Crough, and in whose shoes Braguni er was standi ng, or to anyone
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el se. Finally, to the extent that Crough, Inc. acted to its
detriment by having M. Crough sign the Final Release of Clains
and Lien Wiiver, it did so with full know edge of the
surroundi ng circunstances and, according to the University,
because doing so was consistent with the original understanding
of the parties that the University was not to becone obligated,
directly or indirectly, for any sunms in connection wth
construction of the project.

I n consi dering whether the CVA for the Od Gymasi umProj ect
was a contract obligating the University to pay Crough, Inc. for
that project, the trial court could and should have consi dered
all of the surrounding circumstances, including the conduct of
the parties before, during, and after the witing was signed,
and drawn i nferences based on the parties’ conduct as to whether
they intended for the CMAto create a binding obligation to pay.
The doctrine of equitable estoppel could not operate to
establish the existence of such a contract, however

The trial court’s conclusion that the CMA for the dd
Gymmasi um Project was a contract obligating the University to
pay Crough, Inc. was prenm sed on legally incorrect applications
of the parol evidence rule and the doctrine of equitable
estoppel. As we have explained, ordinarily, we would reverse
the judgnent on this ground and remand the case to the circuit

court for further proceedings. W shall not do so because we
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al ready have determ ned that the garni shnent proceedi ng was not
timely, as a matter of |aw.

The University chall enges subject matter jurisdiction in
this case. It maintains that the circuit court was w thout
jurisdiction because the property of Crough, Inc., allegedly in
the University's hands, was real estate |ocated outside of the
State of Maryl and.

A garni shnment proceedi ng though commenced in rem or quasi
inremmy result in the entry of a judgnent in personam agai nst
the garnishee. See M. Rule 2-645(j). “Nevertheless, since
fundamental ly [garnishment proceedings] seek to conpel the
appearance of the defendant by seizure of the res, the Court
i ssuing the attachnment nust have jurisdiction over the res.

If it is an intangi ble, such as a debt owed by the garnishee,
the debt nust either be payable expressly in this State or
jurisdiction must be had over the debtor,” as the custodi an of
the debt. Cole v. Randall Park Holding Co., 201 Ml. 616, 628
(1953) (citations omtted).

In the case at bar, the res was the debt allegedly owed by
the University to Crough, Inc. The res was not the Crough

Center, as the University seens to assune. Because the all eged

debt woul d have been payable to Crough, Inc., in Maryland, the
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court had jurisdiction over the res. Accordi ngly,
notw t hstandi ng that the debt allegedly owed by the University
to Crough, Inc., was incurred for the construction of a building
on real estate |ocated outside of Maryland, there was subject

matter jurisdiction in this case.

JUDGMENT REVERSED. COSTS TO
BE PAI D BY THE APPELLEE
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