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“In all criminal prosecutions, the accused shall enjoy
the right... to have the Assistance of Counsel for his
defence.”

The Si xth Amendnent

“The right to counsel is the right to the effective
assistance of counsel.”

... McMann v. Richardson,
397 U.S. 759, 771 n.14, 90 S. C.
1441, 25 L. Ed. 2d 763 (1970)

At the end of a seven-day trial on Decenber 8, 1994, the
appel l ee, Alvin Wnslow Goss, was convicted by an Anne Arundel
County jury of 1) first-degree nurder, 2) first-degree rape, 3)
ki dnappi ng, and 4) the use of a handgun in the comm ssion of a
crime of violence. He was sentenced to l|ife wthout the
possibility of parole for nurder, 25 years concurrent for rape,
25 years concurrent for kidnapping, and 15 years concurrent for
t he handgun vi ol ati on.

In an wunreported opinion, this Court 1) held that the
evidence was insufficient to sustain Goss’'s kidnapping
conviction, 2) ordered the rape conviction nerged into the
first-degree felony nurder conviction, and 3) affirnmed the

nmur der and handgun convi cti ons. Gross v. State, No. 501, Sept.

Term 1995 (filed 2/26/96). A Petition for a Wit of Certiorari

was denied by the Court of Appeals. 343 Md. 333, 681 A 2d 68
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(1996). On August 18, 1997, Goss filed a Petition for Post-
Conviction Relief in the Grcuit Court for Anne Arundel County.
In that petition, he cited nunmerous actions by his attorney
which allegedly constituted ineffective assistance of counsel at
both the trial and appellate levels.! A hearing was held on the
petition and on June 7, 1999, the Crcuit Court filed a 37-page
Menmor andum Opinion and Order granting G oss a new trial. I n

that Opi nion, the hearing judge found:

1. that trial counsel was ineffective for
failing to object to the use of DNA PCR
testing;

2. that trial counsel was ineffective for
failing to investigate, hire, and

properly prepare a qualified conpetent
expert in the field of DNA PCR testing;

3. that trial counsel was ineffective for
failing to object to the introduction
of DNA PCR evidence absent required
popul ati on genetics statistics;

4. that the cunulative effect of trial
counsel’'s errors denied Gross effective
assi stance of counsel;

5. that appellate counsel was ineffective
for failing to appeal the trial court’s
ruling on the Mtion to Suppress the
DNA PCR evi dence; and

6. that appellate counsel was ineffective
for failing to raise on direct appeal
the trial court’s refusal to accept Dr.

1 The same attorney represented Gross both at his trial and on his direct appeal.
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Walter Rowe as an expert in DNA PCR
evi dence.

The State challenges each of those six findings. W wll
however, restructure the issue before us. The first three of
those findings constitute, <collectively, the basis for the
Circuit Court’s ruling that Gross was unconstitutionally denied
the effective assistance of trial counsel. The so-called fourth
“finding” is nothing nore than a |egal conclusion based on the
cunmul ative effect of the preceding three actual findings. The
correctness of that ruling as to the ineffectiveness of tria
counsel is one of the two issues before us for decision.

The final two findings constitute, collectively, the basis
for the Crcuit Court’s ruling that G oss was unconstitutionally
denied the effective assistance of appellate counsel. The
correctness of that ruling is the second issue before us for
deci si on.

THE FACTUAL BACKGROUND

A. The Corpus Delicti

At approximately 6:45 A.M on Sunday norning, Decenber 19
1993, a resident of Southern Anne Arundel County was returning
to his hone after having driven to the nearby town of Deale to
pick up a Sunday paper and sonme doughnuts. In a rural cornfield

near Leitch Road, he spotted what appeared to be a Ilifeless
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human body. After summoning help from a nearby farm he
confirmed that what he had spotted was the body of a human
female. He called 911.

Al t hough not identified for several days, the body was that
of Margaret Ruth (“Peggy”) Courson, a 26-year-old woman |iving
in a boarding house near the Cty Dock in Annapolis, although
her parents and her three-year-old child lived in Florida. She
suffered from acute al coholism and the autopsy reveal ed that her
bl ood al cohol content was .34% The bl ood al cohol content of
the urine was .42% \Wen her body was found, she was nude from
the waist up, her underpants were wapped around one |eg; she
had on no shoes, no blouse, no bra, and no coat. She had,
nmoreover, no purse nor any other indication of her identity.
Wen a picture of her wunidentified body ran in the |ocal
newspaper, a friend recognized it as “Mrgaret Courson.” The
cause of death was four gunshot wounds, all at close range, two
to the neck and two to the chest.

Subsequent investigation revealed that Peggy Courson had
been denied entrance to her apartnent house at approximately 2
A.M by her Ilandlady because of her drunken condition. As a
bartender was leaving Arnmadillo’s in the Cty Dock area after
closing up at approximately 3:30 A M, he encountered Peggy

Courson, who appeared to be very confused and very drunk. \Wen
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he last saw her, she was wandering off ®“aimessly,” in the
direction of Mddleton’s Tavern. He was the |ast person, other
than her nurderer or nurderers, known to have seen her alive
The cornfield where Peggy Courson’s body was found three hours
later was approximately twenty mles away from the City Dock
area of downt own Annapoli s.

Twenty-five days were to go by before the rest of Peggy
Courson’s clothing was found. On January 13, a south Anne
Arundel County farnmer discovered sone suspicious items in a
field between his house and his barn and imediately called
pol i ce. At a spot in a field approximately fifty feet from
Sudl ey Road, an Anne Arundel County officer discovered a pair of
fur-lined black boots belonging to Peggy Courson. Near the
boots was a black suede or cowhide purse. In the purse were
inter alia, a pair of white socks, a brassiere, and a bl ouse
The field in which these personal itenms were found was | ocated
approximtely five mles from where Peggy Courson’s body was
f ound.

Thus far, the evidence described was offered to prove the

corpus delicti of the crimes commtted agai nst Peggy Courson and
was | argely undi sputed.

B. Investigative Focus
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Initially there was nothing that pointed to any particul ar

person as the crimnal agent. Utimately, there was abundant
evidence to establish the crimnal agency of Goss. To pl ace
that evidence of crimnal agency in context, however, it wll be
hel pful, as it was in the opinion of this Court resolving

Goss’s direct appeal, to go outside of the evidence offered on
the nmerits of guilt or innocence and to | ook at the application
for a series of search warrants sworn to by Detective Keith D.
WIllians and admtted at the pre-trial hearing.

In response to nedia rel eases on Decenber 20, 1993, the day
after Peggy Courson’s body was found, the police received
several telephone calls identifying Goss as the nurderer. On
Decenber 31, they received another anonynous call stating that
Sidney Scott, Jr. and two other black rmales were involved in the
mur der . On January 6 and 7, 1994, the police spoke to three
persons, unidentified by the police in the warrant application
Two of those persons informed them that G oss had commtted the
murder with Sidney Scott present. The third of those informants
inplicated the appellant and two ot her named persons.

Based on information ©provided by Scott and by the
unidentified informants, the police obtained search warrants for
Gross’s person, his car, and his residence, all of which were

executed on January 10. Goss was also arrested and transported
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to the police station where, upon the advice of counsel, he
refused to nmake a statenent. Sanples of Goss’s blood, hair,

and saliva were obtained and were submtted to the crine

| abor at ory.
C. The Physical Evidence From Gross’s Car

The evidence establishing Goss's crimnal agency fell into
five categories: three of them extrenely strong, one of nore

mar gi nal strength, and one of peripheral significance. Any of
the three strong categories would have been enough, standing
alone, to satisfy the State’s burden of production. Wether the
fourth category, standing alone, would have constituted a prina
facie case is nore problematic. The fifth category, standing

al one, would clearly not have constituted legally sufficient
evidence to take the case against G oss to the jury.

The first extrenely strong category of proof consisted of
physi cal evidence found in the January 10 search of Goss’'s
aut onobi | e. It unequivocally placed the victim Peggy Courson,
in Goss’s car. Sone of it, noreover, circunstantially placed
her in Goss’s car at a tinme close to her death.

Behi nd the back seat, between it and the hatchback area, was
found a notebook. The handwiting in the notebook natched that
of Peggy Courson. On nine separate pages of the notebook,

noreover, were found Peggy Courson’s fingerprints. An FBlI hair
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and fiber expert testified that tw of Peggy Courson’s head
hairs were found in the autonobile. There was also in Goss’'s
aut onobi |l e one of Peggy Courson’s pubic hairs. The notebook and
the three hairs from the body of Peggy Courson were strong
evi dence that she had been in Goss’s autonobile, although they
coul d not establish how recent that presence had been.

The FBI expert also testified, however, as to various car pet
fibers fromthe floor mats of G oss’s autonobile and also as to
fibers from a blanket found in Goss's autonobile that were
found on various itenms of clothing worn by Peggy Courson. Those
fibers did nore than establish her presence in the autonobile at
some undesignated time. Significantly, the fibers were found on
articles of clothing worn by Peggy Courson on the night of her
death. Fibers were found on Peggy Courson’s coat, on her jeans,
and on her panties, all of which were found along with her body.
It was the coat she was wearing on the night she died. They
were the jeans she was wearing on the night she died. They were
the panties she was wearing on the night she died. Carpet fibers
fromthe car were also found in the conbings of her pubic hair.
Fibers were also found on three of the itens of her clothing
found twenty-five days later and five mles away: on her boots,
on her socks, and on her bl ouse. They were the boots she was

wearing on the night she died. They were the socks she was
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wearing on the night she died. It was the blouse she was

wearing on the night she died.
D. The Confession to Troy King
Devastating proof of Goss's guilt was the wunsolicited

confession he made to Troy King. Troy King was a young nan
without a crimnal record, had been a close personal friend of
Gross’s for approxinmately seven years, and was not in any way a
suspect in the case. As “best friends,” he and Goss got
together socially “one or two days a week,” and talked on the
phone at least several tinmes a week. At sonetinme after
Christmas but before New Year’s Eve, Troy King called G&Goss.
King described how Gross began the conversation by saying that
“he was doing crazy things lately.” Goss read to King a
newspaper article describing Peggy Courson’s nurder. Ki ng
testified that Gross “told nme that him and Sidney were invol ved
in it.” King testified to the core of Goss’'s incrimnating
conversati on:

| talked to himon the tel ephone, and he had

told ne that he had did sonme strange things

| ately. And | had asked him what, and he

had said that him and Sidney [Scott] had

went out one night, riding around, and he

was at a pay phone in Annapolis, and there

was a drunk | ady or whatever Sidney had got

to talking to and got her in the truck while

he was on the pay phone. And then after he

got off the pay phone, he got in the truck,
and him and Sidney drove around with her.
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Q Ckay. And what else did he say about
t hat ni ght?

A That they rode around for awhile. They
got to some road, he didn't say, and he was
going to let her out, and supposedly Sidney
shot her first and then Alvin [Goss] said
that he shot her next.

Q And did Alvin say anything about why he
shot her?

A He told ne that he felt |ike he had to.

Q And why did ... did he explain that to
you?

A Because that ... they was riding around
and that Sidney was in the back seat wth
her, and that ... he was forcing [hinself]

on the girl, whatever

Q And what ... what do you nean by that?
A:  As far as sex.

Q Ckay.

A And that she knew, vyou know, [that]
Alvin had drove, had knew his nanme, ‘cause
Sidney had said it, and he felt |ike he had
t o.

Q And did he say why he felt he had to
kill her?

A Because if he didn't that she could go
back to the cops or whatever and say that
t hey had picked her up, and Sidney had raped
her or whatever, and they could have got in
trouble for it. O Sidney had shot her
al so, and it could be attenpted nurder.

Q So Alvin felt he had to do what?

A Kill her.
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Q Did Avin say where he left the body?
A:  No.
E. Gross’s Testimonial Acknowledgment of Contact With the Victim

Gross could not |eave unchallenged the undi sputed evidence
from the FBI's hair and fiber exam ner that Peggy Courson had
been in his autonobile. He took the stand in his own defense
and his testinony, though intended to be excul patory, was heavy
with inculpatory potential. Hs taking of the stand was a
desperate but necessary effort to put some kind of excul patory
spin on that evidence.

The gist of Goss's testinony was that he picked up Peggy
Courson, that she was in his car for several hours, and that
they had consensual sexual intercourse, but he placed those
events as having occurred on the Friday night/Saturday norning
of Decenmber 17/18, 1993, a full twenty-four hours before Peggy
Courson was nmurdered. He acknow edged that he had never, before
the night of Decenber 17/18, had a date with Peggy Courson and
that she had never before been in his autonobile. He could not
even testify to any actual contact with her before that night.
He indicated, however, that he had heard others “tal k about her”
and knew sonet hi ng about her general reputation.

G oss’s story was that on that Friday night he had attended

a | ocal basketball ganme and then nmet with a nunber of friends at
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a MDonald s restaurant in Edgewater in suburban Annapolis.
After leaving his friends, he drove around |ooking for sone
ot her acquai ntances with no success. Shortly after mdnight, he
was still “cruising” the streets of Annapolis because he did not
yet want to go hone and go to bed. It was at that point that he
spotted Peggy Courson, whom he knew by sight at [|east, walking
near West Street, a few blocks away fromthe Cty Dock area.

He initiated conversation with her and she got into his car.
He could tell that she was clearly drunk. He drove her to a
wooded area several mles north of Annapolis. They there
proceeded to drink “a few beers.” She ultimately invited him
into the back of his car “to show her appreciation.” By the
time he joined her in the back of the car, she was naked. She
initially performed fellatio on him They then engaged briefly
in sexual intercourse, but he soon lost interest. At her
request, he then returned her to the area of the Annapolis City
Dock and dropped her off.

Recogni zi ng the unquestioned prerogative of a jury to reject
a story in part but to accept it in other part, we note that it
woul d have been very easy for the jury in this case sinply to
have transferred Goss’s incul patory acknow edgnents from the
wee hours of Saturday norning to the wee hours of Sunday

nor ni ng. Al t hough he knew of Peggy Courson as a young and
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al coholic woman wandering the streets of Annapolis, he was, in
effect, a stranger to her. He testified that at a tine shortly
before her death he picked her up, drove her in his car to a
secl uded wooded area, and had sexual intercourse with her. Those
were damming adm ssions, notwithstanding his effort to distance
t hat acknow edged conduct fromthe tine of the nmurder by twenty-
four hours.

Gross’s acknow edged conduct of early Saturday norning fits
easily into the scenario of what probably preceded the nurder of
early Sunday norning. A young and very drunken woman wanderi ng
enpty streets in the wee hours of a winter norning is easily
identifiable and hel pl ess prey on any day of the week. To “pick
her up” for sexual exploitation would be easy on either of the
weekend nornings. To drive her to a deserted wooded area woul d
be the |logical next step. Putting aside his possibly self-
serving testinony as to the day of the week, G oss’s
acknow edged actions were conpatible with the likely pre-nurder
scenari o.

The physical evidence as to where the fibers from Goss’s
autonobile were found on the body and on the clothing of Peggy
Courson on Sunday norning nmakes her presence in the autonobile
on Saturday norning instead of Sunday norning highly inprobable.

For the carpet fiber to have been in her pubic hair since early
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Saturday norning would essentially have required that she
nei ther bathed nor showered between Friday night and Saturday
ni ght. For the carpet fibers to have been on her clothes since
early Saturday norning would have required that between Friday
ni ght and Saturday night she had not changed her blouse, her
socks, or her panties, let alone her jeans, her shoes, and her
coat . Her landlady testified that she was at honme until 11
o’ cl ock on Saturday night.

Collectively, the fibers on six different categories of
clothing indicated that between the tine she was in Goss’s
autonobile and the tinme she died, Peggy Courson had not changed
any of those six articles of clothing. The jury, putting the
pi eces together for itself, obviously believed a lot of what
Gross said, but believed it happened twenty-four hours |ater
than he said it happened.

F. The Possible Murder Weapon and a Further Admission

A fourth category of proof was significantly damaging,
although no ultimate ballistic “match” could be nade. Four
bul l ets were taken from the body of Peggy Courson. The firearns
identification expert for the Miryland State Police Crine
Laboratory testified that they were so nutilated from having
passed through bony tissue that they were not susceptible to

standard ballistic identification conparisons. He was
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nonet hel ess able to testify that they were .32 caliber bullets
of a type that would be fired from a revolver made by one of
five probable manufacturers. One of those manufacturing
conpani es woul d be Rossi

The police ultimately recovered from Troy King a Rossi
revol ver, which had been turned over to him by Goss in early
January of 1994. Although the ballistics exam ner could not say
that the four bullets in question had been fired by Goss’s
revolver, he did testify that they were conpatible with it:

The conclusion that | ... have reached
is that the bullets are of the sane
classification as to the «caliber, class
characteristics, and neasurenents to have
been fired from ... a Rossi revolver, such
as the one submtted.

Goss’'s close friend Troy King testified that at sonetine
after New Year’'s Day, he and G oss and King' s cousin, Charles
Carpenter, all went out drinking in Georgetown. Both Troy King
and Charles Carpenter testified that as the three of them were
| eaving the Georgetown area that evening, G oss reached either
into the glove conpartnent of his car or into a door panel and
produced the .32 caliber Rossi revolver. He handed it to King
and asked King to keep it for him

In addition to having to offer sone explanation for the

hairs and fibers linking Peggy Courson to his automobile, a

necessity to place sone spin on his possession of the .32 Ross
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revolver was also part of the obvious notivation for Goss to
take the stand in his own defense. Goss testified that during
the nonth of Decenber he had received the gun from Sidney Scott
as an unsolicited gift. He offered no explanation, however, as
to why Scott gave himthe gun. He further testified that he had
no use for the gun and, therefore, subsequently gave it to Troy
King as a gift because Troy King was interested in guns and
col | ected guns.

As proof of gquilt, the ballistics evidence, in and of
itself, would not have been legally sufficient to send the case
to the jury because of the inability of the exam ner to make a
“match.” The totality of evidence surrounding the gun, on the
other hand, had far nore significance than did the ballistics
exam nation standing al one. Both King and Carpenter testified
that as G oss gave the revolver to King he said, “Be careful
with it because it already had one life on it.”

The totality of evidence surrounding the gun, therefore, was
1) that the revolver was of the type that could have fired the
bullets taken from Peggy Courson’s body; 2) that at about the
time the investigation was beginning to focus on G oss, Goss
felt sone obvious desire to get rid of the weapon; and 3) that
Gross acknow edged to King and Carpenter that soneone had been

killed with that gun.
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G. The Presently Unexceptionable Evidence of Guilt
Coll ectively, all of +the wevidence thus far discussed
constituted overwhelm ng proof of Goss's guilt. None of the

contentions raised by Goss in his petition for post-conviction
relief on the basis of the ineffective assistance of counsel
involves in any way the evidence of guilt thus far discussed.
Every contention and subcont enti on al | egi ng i neffective
assi stance of counsel, at both the trial and appellate |evels,
concerns only the fifth and nore peripheral category of evidence
yet to be discussed. That category is the DNA PCR evidence
show ng that Goss could not be excluded from the class of
persons who m ght have been the donor of a DNA specinen found on
t he body of Peggy Courson.
H. The DNA PCR Evidence

A bl ood sanple was taken from G oss in order to examne it
and to establish his known DNA pattern. A vaginal swab was
taken from the body of Peggy Courson and it was exam ned for
possible DNA traces. Melissa Whber, a Senior Molecular
Biologist for the Cellmark D agnostic Laboratory, exam ned the
two specinens to see if Goss had possibly left his DNA
“fingerprint” on the body of Peggy Courson.

Al nost all of the Maryland appel |l ate decisions dealing with

DNA evi dence involve DNA testing done by the Cell mark Di agnostic
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Laboratory. | nvari ably, the expert wtnesses appearing in the
opi nions are Melissa Wber and Charlotte Wrd, both senior-Ievel
scientists working for Cell mark.

To understand the significance (or nore pertinently,
perhaps, the relative insignificance) of what the exam nation
revealed in this case, it 1is necessary to appreciate the
difference between DNA RFLP analysis and DNA PCR analysis.
“RFLP” stands for the Restriction Fragnment Length Pol ynorphism

type of DNA anal ysis. Arnstead v. State, 342 M. 38, 53, 673

A 2d 221, referred to it in 1996 as the “nbst wdely used
technique at present.” It, as opposed to the PCR technique,
requires a bigger sanple quantitatively and a better sanple
qualitatively in order to produce an acceptable result. It is
capabl e, however, of yielding a unique “match,” pinpointing a
particul ar suspect as the donor of the DNA left at the crine
scene or on the body of the victim

As adm ssible evidence it received the inprimtur of the
Maryl and Legislature in 1991 (Ch. 631 of the Acts of 1991), now
codified as Cs. & Jud. Proc., § 10-915(a)(3). Mbst of the
Maryl and cases involving DNA are cases where the RFLP analysis

was used. Yorke v. State, 315 M. 578, 556 A 2d 230 (1989);

Cobey v. State, 80 Ml. App. 31, 559 A 2d 391 (1989); Jackson v.

State, 92 M. App. 304, 324-25, 608 A 2d 782 (1992); Keirsey v.
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State, 106 Md. App. 551, 665 A 2d 700 (1995); Arnstead v. State,

342 Md. 38, 673 A 2d 221 (1996).

The newer and thus far |ess probative type of DNA anal ysis
is identified as “PCR analysis” and takes its nane from a
techni que known as Pol ynmerase Chain Reaction. In a footnote

Arnstead v. State, 342 MI. at 53, n.9, referred to it as “a

newer nethod” that “is particularly helpful in analyzing DNA
where there is a very small evidence sanple to be tested.” |t
is a type of test that may be enployed with a small DNA sanple
to work with and where the quality of the DNA sanple is not as
good. In its present devel opnent, however, it will not yield a
“match,” pinning down with virtual certainty the identity of the
DNA donor. In its present state of developnent, it can do no

nore than “exclude” or “not exclude” a particular person from a
| arge class of persons who m ght have been the donor of the DNA
in question.? Only two reported opinions involved cases where

DNA PCR analysis was actually used. WIllians v. State, 342 M.

724, T744-52, 679 A 2d 1106 (1996); Chase v. State, 120 M. App

141, 153, 706 A 2d 613 (1998).

2 As an illustration of what frequently turns out to be the evidentiary insignificance of a “non-match”
or an “exclusion,” see Yorke v. State, 315 Md. 578, 588-90, 556 A.2d 230 (1989).
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In WIllians v. State, 342 M. at 744, Judge Chasanow

expl ained the inportant differences between the two fornms of DNA

anal ysi s:

[ T] he DNA evidence was obtained usi

ng a DNA

testing procedure called “polynerase chain
reaction” (PCR). PCR testing differs froma
nore established form of DNA testing, known

as “restriction fragment

| ength

pol ynmor phisnf (RFLP). ... RFLP testing can

provide “a very specific match between two

sanples,” PCR testing can only “narrow down

a potential nunber of donors to a certain

group.” ... [While RFLP testing requires a

| arge sanple of material, PCR testing can be

done on nmuch smaller sanples be

cause it

isolates and then replicates the DNA before

typing it.
(Footnote omtted; enphasis supplied).
Melissa Weber, of Cellmark D agnostic,
expert wi tness on DNA anal ysis. She descri
bet ween the two testing techniques:

There are two different kinds o

was accepted as an

bed the difference

f testing

we can do to ook at a person’s DNA, one is
called RFLP testing and one is called PCR

testing. RFLP testing is a type

of test

many of you may have heard of where the

results are very, very conclusive

If you

have a match between two sanples, there’'s a

very high probability often that th

at person

is the source of that DNA. For PCR testing,

the DNA that we're looking at is not as

excl usi ve. Sone people can share certain

forme of DNA that we |ook at for

the PCR

testing. So, the nbst conclusive we can get

with PCR testing is either that soneone is

excl uded or cannot be excl uded. It’s nuch

|l ess of an identification tool than

t he RFLP

testing is. So, the RFLP testing

is nuch
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nmore specific as far as an identification
than the PCR testing is.

(Enphasi s supplied).

When asked to explain why a |aboratory would sonetinmes use
“RFLP testing that is very conclusive” and at other tinmes use
“PCR testing that is |ess conclusive,” she expl ai ned:

Because the RFLP testing 1is nore
conclusive, usually that’s the nore desired
type of test that people like us to do.
However, for RFLP testing you need a |ot of
DNA.  You need a good quantity of DNA to
perform the tests. And you also need DNA
that’s in very good shape; that hasn't been
broken down in any way due to tine or the
envi ronment . So, while RFLP is a nuch nore
specific kind of test, it needs a great
anount both in quantity and quality of DNA
to perform

The PCR test is a |less specific kind of

test but it will work with very, very snall
anounts of DNA. So, if your sanple size is
very small or limted, PCR testing is what
you' Il need to use.

The contrast can be explained by [the
fact that] for RFLP testing, you would need
a blood stain about the size of a nickel or
a quarter and for PCR testing you can use a
bl ood stain about the size of the head of a
pin. That's the kind of difference in the
anount of DNA that’'s required for each test.

(Enmphasi s supplied).
Dr. Charlotte Wrd, the other expert witness from Cell mark

Di agnostic, confirmed that whereas DNA RFLP analysis wll
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produce a “match,” identifying a suspect with certainty, DNA PCR
anal ysis does not even presunme to suggest a “match”:

[ When you do RFLP testing, you can actually
state that you have a match with regard to
DNA;, that we have a specific match of a
known and unknown sanpl e.

A Are you using match in the sense of a
uni que identification?

Q Yes. Yes.

A.  Yes, if we can test enough sites of the
DNA with RFLP testing, we have the ability
to uniquely identify an individual to the
exclusion of all other people in the world,
basi cal |l y.

Q Al right. But wwth PCR testing, you're
not able to do that. |s that correct?

A Not with the level of testing that we
have ri ght now, no.

(Enmphasi s supplied).

Mel i ssa Weber went on to testify that although initially a
DNA RFLP analysis was attenpted, “we didn't get any results”
because “there was not enough DNA present to obtain results with
the RFLP method.” The DNA PCR anal ysis was then used and as a
result of it, all that could be testified to was that G oss
could not be excluded from the class of persons who could
possi bly have been a donor of the DNA in question. There was no
suggestion that Goss was “identified” as soneone who had been

in physical contact with Peggy Courson. |If the establishnment of
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his crimnal agency had depended on the DNA PCR analysis, the
State clearly would not have net its burden of production
required to take the case to the jury.

Al'l of the clainms of ineffective assistance of counsel, both
trial and appellate, nade by Goss and ruled on in his favor on
his Petition for Post-Conviction Relief, revolve about the
adm ssion into evidence of this DNA PCR analysis wth its

conclusion that he was “not excluded” from those who could have
been the donor of the DNA sanple found in the vaginal swab of
Peggy Cour son. It will be renmenbered, of course, that G oss
took the stand and testified to having had sexual intercourse
with Peggy Courson within a period of no nore than twenty-four
to twenty-six hours precedi ng her death.
STANDARD OF REVIEW FOR EFFECTIVENESS OF COUNSEL

At the hearing on the Petition for Post-Conviction Relief,
the circuit court ruled that G oss had been denied the effective
assistance of counsel both at the trial level and at the
appel l ate | evel. It provided alternative relief. Qur review of
the findings of ineffectiveness at those respective |levels
requi res separate anal yses.

1. Effectiveness of Trial Counsel

The fountainhead is Strickland v. Washington, 466 U S. 668,

104 S. C. 2052, 80 L. Ed. 2d 674 (1984). After pointing out
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that the “benchmark for judging any claim of ineffectiveness
must be whether counsel’s conduct so underm ned the proper
functioning of the adversarial process that the trial cannot be
relied on as having produced a just result,” 466 U S. at 686,
the Suprenme Court went on to establish the now classic two-
pronged test for making such a determ nation. It referred to
the two distinct elenents that had to be analyzed as the
“performance conponent” and the “prejudice conponent” of the
“ineffectiveness inquiry.” 466 U S. at 698.

A nunber of Maryland cases, incidentally, have discussed and

applied Strickland and its two-pronged test. Waggins v. State,

352 Md. 580, 600-03, 724 A.2d 1 (1999); Cken v. State, 343 M.

256, 283-95, 681 A 2d 30 (1996); Glliamv. State, 331 Ml. 651,

664- 86, 629 A 2d 685 (1993); State v. Thomas, 328 M. 541, 616

A.2d 365 (1992); Wllianms v. State, 326 Ml. 367, 605 A 2d 103

(1992); State v. Thomas, 325 MI. 160, 169-73, 178-88, 599 A 2d

1171 (1992); Bowers v. State, 320 M. 416, 578 A . 2d 734 (1990);

State v. Colvin, 314 M. 1, 5-7, 14-19, 548 A 2d 506 (1988);

State v. Calhoun, 306 M. 692, 728-38, 511 A 2d 461 (1986);

State v. Tichnell, 306 M. 428, 433-57, 509 A 2d 1179 (1986);

Harris v. State, 303 M. 685, 496 A 2d 1074 (1985); State V.

Purvey, 129 M. App. 1, 5-27, 740 A 2d 54 (1999), cert. denied

357 M. 483, 745 A 2d 437 (2000), and Crincione v. State, 119
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Md. App. 471, 483-509, 705 A 2d 96, cert. denied 350 M. 275

711 A 2d 868 (1998).
A. The Performance Component
Wth respect to the performance conponent--the assessnent
of whether trial counsel’s representation was so deficient as to

underm ne the adversarial process--Strickland pointed out:

First, t he def endant nmust show that
counsel’s performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the “counsel” guaranteed the defendant by
the Sixth Amendnent.

466 U.S. at 487 (enphasis supplied). Strickland then adnoni shed

that counsel is not to be neasured against an ideal standard but
is to be assessed in ternms of whether his lawerly assistance
was “reasonable” and that that is to be nmeasured “under
prevailing professional norns”:

As all the Federal Courts of Appeals
have now held, the proper standard for
attorney performance is that of reasonably
effective assistance. ... Wen a convicted
def endant conplains of the ineffectiveness
of counsel’s assistance, the defendant nust
show that counsel’s representation fell
bel ow an obj ective st andard of
r easonabl eness.

The proper neasure of attorney performance
remai ns sinply r easonabl eness under
prevailing professional norns.

466 U.S. at 687-88 (citations omtted; enphasis supplied).
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It was in this regard that Glliam v. State, 331 M. 651,

665- 66, 629 A 2d 685 (1993), carefully pointed out:

Strickland . Washi ngton requires that
defense counsel’s representation neet “an

obj ective standard of reasonableness.” “The
pr oper nmeasure  of attorney performance
remai ns sinply r easonabl eness under
prevailing professional norns.” The Sixth

Amendnent does not require the best possible
defense or that every attorney render a
perfect defense. In order to be deficient,
counsel’s acts or oni ssions nust be “outside
the wide range of professionally conpetent
assi stance.” ““TA] court nust indulge a
strong presunption that counsel’s conduct
falls within the wde range of reasonable

pr of essi onal assi st ance; t hat is, t he
defendant nust overcone the presunption
t hat , under t he ci rcunst ances, t he

chal l enged action “m ght be considered sound
trial strategy.”’” The courts should not,
aided by hindsight, second guess counsel’s
deci si ons.

(GCtations omtted; enphasis supplied).

In guarding against too facile a finding of deficient
performance by trial counsel, the Suprene Court circunscribed
after-the-fact review, by post-conviction court and appellate
court alike, with a nunber of cautionary adnonitions. One of
those is that “judicial scrutiny of counsel’s performance nust
be highly deferential” and that reviewing courts should be
especially careful not to judge a performance through the
di storting |l ens of hindsight.

It is all too tenpting for a defendant to
second guess counsel’s assistance after
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conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel’s defense after it has proved
unsuccessful, to conclude that a particular
act or om ssion of counsel was unreasonabl e.
A fair assessnment of attorney performance
requires that every effort be nmde to
elimnate t he di storting effects of
hi ndsi ght, to reconstruct the circunstances

of counsel’s <challenged conduct, and to
eval uat e t he conduct from counsel’s
perspective at the tine. Because of the
difficulties i nher ent in maki ng t he

evaluation, a court must indulge a strong
presunption that counsel’s conduct falls
W thin t he w de range of reasonabl e

pr of essi onal assi st ance; t hat IS, t he
defendant nmust overconme the presunption
t hat under t he ci rcunst ances, t he

chal l enged action “m ght be considered sound
trial strategy.”

466 U. S. at 689 (citations omtted; enphasis supplied).
The Maryl and Court of Appeals has simlarly warned revi ew ng
courts to be wary of the distorting effect of hindsight. In

State v. Cal houn, 306 M. 692, 735, 511 A 2d 461 (1986), Judge

Smith pointed out that counsel is under no duty to anticipate a
change in the case | aw

[A]s Strickland nakes plain, counsel nust be
judged upon the situation as it existed at
the time of trial. W had not at that tine
deci ded Scott, 297 M. 235, 465 A 2d 1126.
There was no duty on counsel to foresee that
we mght hold as we held in that case.

(Enmphasi s supplied).

Cirincione v. State, 119 M. App. 471, 492, 705 A 2d 96

(1998), simlarly cautioned agai nst judgnent by hindsight:



-28-

To claim that presenting this additional
testi mony woul d have been nore persuasive is
an appeal to the same “distorting effects of
hi ndsight” which we are called upon to
elimnate in our assessnent of trial
counsel ' s performance. Strickland, 466 U. S.
at 689. W cannot know whether a different
trial strategy would have led to a different
result, but the fact that the selected
strategy was ultimately unsuccessful does
not nean that it was an unreasonabl e choice.

(Enphasi s supplied).

Strickland v. Washington also made it clear that there is

a strong presunption that counsel’s decisions were nade in the
exerci se of reasonabl e professional judgnment and that the burden

is on the defendant to overcone that presunption

[ Al court deci di ng an act ual
i neffectiveness claim nust j udge t he
r easonabl eness of counsel ’ s chal | enged

conduct on the facts of the particular case,
viewed as of the tinme of counsel’s conduct.
A convicted defendant making a claim of
ineffective assistance nust identify the
acts or omssions of counsel that are
alleged not to have been the result of
reasonabl e professional judgnent. The court
must then determ ne whether, in light of all
the circunstances, the identified acts or
om ssions were outside the wde range of
professionally conpetent assi st ance.

[ T] he court should recognize that counsel is
strongly presuned to have rendered adequate
assi st ance and made al | signi ficant
decisions in the exercise of reasonable
pr of essi onal judgnent.

(Enmphasi s supplied).



-20-
In Cken v. State, 343 M. 256, 283, 681 A 2d 30 (1996),

Judge Raker confirmed that Maryland recognizes and applies that
strong presunption as to the effectiveness of ~counsel’s
per f or mance:
To establish that a deficiency existed,
ken nust denonstrate that his counsel’s

acts or om ssions were the result of
unr easonabl e professional judgnent and that

counsel’s per f or mance, gi ven al | t he
ci rcunst ances, fell below an objective
standard of r easonabl eness consi dering
prevailing professional norns. Oken nust
also overcone the presunption that the
chal | enged action m ght , under t he
circunstances, be considered sound trial
strat egy.

(GCtations omtted; enphasis supplied).
B. The Prejudice Component

Strickland v. WAashington then carefully pointed out that

even if an “error by counsel” is denonstrated, such an error,
“even if professionally unreasonable, does not warrant setting
aside the judgnment of a crimnal proceeding if the error had no
effect on the judgnent.” 466 U.S. at 691. There is an
affirmati ve burden on a defendant to prove prejudice:
[1] neffectiveness cl ai s al | egi ng a
deficiency in attorney performance are

subject to a general requirenent that the
defendant affirmatively prove prejudice.

466 U.S. at 693.
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Strickland requires that a defendant do nore than show that

an error by counsel “could have influenced the outcone” of the
case:

Even if a defendant shows that particular
errors of counsel were unreasonable, ... the
def endant nust show that they actually had
an adverse effect on the defense.

It is not enough for the defendant to
show that the errors had some conceivable
effect on the outcone of the proceeding.
Virtually every act or omssion of counsel
would neet that test and not every error
that conceivably could have influenced the
outcone undermines the reliability of the
result of the proceeding.

466 U.S. at 693 (citations omtted; enphasis supplied).

The heavy burden on the defendant is to show a reasonable
probability that the outcone of the trial wuld have been
different:

The defendant nust show that there is a
reasonabl e probability t hat , but for
counsel’s unprofessional errors, the result
of the proceedi ng woul d have been different.
A reasonable probability is a probability
sufficient to undermne confidence in the
out cone.

466 U.S. at 694 (enphasis supplied).

What Strickland terned “a reasonable probability” that the

trial result would have been different, Cken v. State, 343 M.

at 284, re-cast as “a substantial possibility” that the result

woul d have been different:
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In order to establish prejudice, Oken nust
show that there is a substantial possibility
t hat , but for counsel’s  unprof essi onal
errors, the result of the proceeding would
have been different.

(Enmphasi s supplied).

Ki el man v. Morrison, 477 U.S. 365, 387-9, 106 S. C. 2574,

91 L. Ed. 2d 305 (1986) is an excellent elucidation of the
prej udi ce conponent.?3
2. Effectiveness of Appellate Counsel

The two-pronged test enunciated in Strickland applies to

clains of ineffective assistance of appellate counsel just as
surely as it does to clains of ineffective assistance of trial

counsel . Smth v. Robbins, 528 U S _ |, 120 S. C. 746, 145

L. Ed. 2d 756 (2000) (“[T]he proper standard for evaluating
Robbins’s claim that appellate counsel was ineffective ... 1is

that enunciated in Strickland v. Washington[.]").

Al though the basic principles enunciated by Strickland

remain the sanme, whether applied to a trial performance or an
appellate performance, the juridical events to which those
principles apply obviously differ somewhat depending on the

operational level being scrutinized. In Jones v. Barnes, 463

3 An elaboration on Strickland’s language about “a reasonable probability that... the result of the
proceeding would have been different,” not at all pertinent to this case, may be found in Lockhart v. Fretwell,
506 U.S. 364, 113 S. Ct. 838, 122 L. Ed. 2d 180 (1993) and Williams v. Taylor, 529 U.S. _, 120 S. Ct. 1495,
1512-16, 146 L. Ed. 2d 389 (2000).
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US 745, 103 S. C. 3308, 77 L. Ed. 2d 987 (1983), the Suprene
Court assessed the constitutional adequacy  of appel | ate
| awyeri ng. The United States Court of Appeals for the 20

Circuit had granted habeas corpus relief because an attorney had

failed to raise on appeal a non-frivolous argunent specifically
requested by a defendant. In reversing the 2" Circuit, the
Supreme Court pointed out that the strategic selection of which
appellate issues to raise and which to ignore is one entrusted
to the strategic judgnent of appellate counsel:

There can hardly be any question about
the inportance of having the appellate
advocate examine the record with a view to
selecting the nost promsing issues for
revi ew. This has assunmed a greater
i nportance in an era when oral argunent is
strictly limted in nost courts--often to as
little as 15 mnutes--and when page limts
on briefs are wdely inposed. Even in a
court that inposes no tine or page limts,
however, the new per se rule laid down by
the Court of Appeals is contrary to all
experience and | ogic. A brief that raises
every colorable issue runs the risk of
buryi ng good argunments--those that, in the
words of the great advocate John W Davis,
“go for the jugular.” Davis, The Argunent
of an Appeal, 26 ABAJ 895, 897 (1940)--in a
verbal nmound made up of strong and weak
contenti ons.

463 U. S. at 752-53 (citation omtted; enphasis supplied).

In Smth v. Mirray, 477 U S. 527, 106 S. C. 2661, 91 L. Ed.

2d 434 (1986), the defendant’s argunent was that his |awer had
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failed to raise a colorable issue and had, thereby, denied him
effective assistance of appellate counsel. In rejecting that
argunent, the Supreme Court reaffirmed the role of appellate
counsel in assessing the relative strengths and weaknesses of
various argunents and in choosing, as a matter of tactics, which
to push and which to ignore:

After conducting a vigorous defense at both

the guilt and sentencing phases of the

trial, counsel surveyed t he ext ensi ve

transcript, researched a nunber of clains,

and decided that, under the current state of
the law, 13 were worth pursuing on direct

appeal . This process of “w nnowing out
weaker argunents on appeal and focusing on”
those nore likely to prevail, far from being

evi dence of inconpetence, is the hall mark of
ef fective appel |l ate advocacy.

477 U. S. at 535-36 (enphasis supplied).
There is also a difference in the end product to be assessed

when it comes to the prejudice prong of Strickland s two-pronged

test. Even an inexplicable and apparently indefensible failure
to raise an appellate issue does not automatically give rise to

a presunption of prejudice. Smith v. Robbins makes it clear

that the burden remains wth the petitioner to denonstrate
prejudice at the appellate level by showing that had the
unrai sed argunent been raised, the appeal would probably have
been successful:

| f Robbins succeeds in such a showing [of a
deficient performance], he then has the
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burden of denonstrating prejudice. That is,
he nust show a reasonable probability that,
but for his counsel’s unreasonable failure
to file a nerits brief, he would have
prevail ed on his appeal.

145 L. Ed. 2d at 780 (enphasis supplied).
Even under circunstances where 1) counsel had failed to

consult with a convicted defendant about the possibility of an

appeal and 2) counsel, wthout the express consent of the
defendant, had failed to file any appeal at all, the Suprene
Court, in Roe v. Flores-Otega, 528 U S , 120 S. C. 1029

145 L. EdJ. 2d 985 (2000), held that appellate counsel’s

performance was not per se deficient. The Court still insisted

on an actual showi ng, under Strickland, with respect to both

conmponents of its two-ponged test.

W cannot say, as a constitutional matter,
that in every case counsel’s failure to
consult with the defendant about an appeal
iIs necessarily unreasonable, and therefore
deficient. Such a holding wuld be
inconsistent wth both our decision in
Strickland and common sense.

14 L. Ed. 2d at 996 (enphasis in original). Justice O Connor
el aborated further on the ultimte or underlying purpose of the
Si xt h Amendnent’ s guar ant ee:

[We have consistently declined to inpose
mechanical rules on counsel — even when
t hose rul es m ght | ead to better
representation —not sinply out of deference
to counsel’s strategic choices, but because
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“the purpose of the effective assistance
guarantee of the Sixth Anendnent is not to
i mprove t he quality of | egal
representation... [but rather] sinply to
ensure that crimnal defendants receive a
fair trial.”

145 L. Ed. 2d at 997.

3. The Standard of Appellate Review

In reviewing a hearing judge’'s determ nation on a claim of

i neffective assistance of counsel, we wll, of course, extend
great deference to the hearing judge s findings of disputed,
first-level, historic facts, but will nonethel ess nake our own

i ndependent decision wth respect to the ultimte |egal

significance of those facts. Strickland v. WAshi ngton,

at 698, was enphatic in this regard:

| neffectiveness is not a question of “basic,
primary, or historical fac[t].” Rather,

it is a mxed question of law and fact.

[ B]oth t he per f or mance and prej udi ce
conponents of the ineffectiveness inquiry
are m xed questions of |aw and fact.

(Gtations omtted; enphasis supplied).

466 U. S.

Wthin a year of Strickland' s having been decided, Judge

Oth set

\'

. State,

out clearly the function of appellate review in Harris

303 Md. 685, 698, 496 A 2d 1074 (1985):

[I1]n making our independent appraisal, we
accept the findings of the trial judge as to
what are the underlying facts unless he is
clearly in error. W then re-weigh the
facts as accepted in order to determine the
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ultimate mxed question of law and fact,

namnel vy, was there a violation of a
constitutional right as clained. Wal ker v.
State, 12 M. App. 684, 691-95, 280 A 2d 260
(1971)[.]

(Enmphasi s supplied).

Cirincione v. State, 119 M. App. at 485, relied on

Strickland in pointing out the distinction between first-Ievel

facts and ultinmate, conclusory, or constitutional facts. Judge
Thi eme explained that although “we wll defer to the post-
conviction court’s findings of historic fact, absent clear

error,” when it conmes to the dispositive and conclusory fact “we
make our own, independent analysis of the appellant’s claim”

See also State v. Thonms, 328 MI. 541, 559, 616 A 2d 365 (1992).

State v. Purvey, 129 Ml. App. 1, 10, 740 A 2d 54 (1999), was

equally clear as to the standard of appellate review

Wthin the Strickland framework, we wll
evaluate anew the findings of the |ower
court as to the reasonabl eness of counsel’s
conduct and the prejudice suffered. \Wether
counsel’s performance has been ineffective
is a mxed question of fact and |aw

Strickl and, 466 U. S. at 698.... As a
guestion of whether a constitutional right
has been vi ol at ed, we make our own

i ndependent evaluation by reviewng the |aw
and applying it to the facts of the case.

(Enphasi s supplied).

INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL
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For reasons that will becone clear as our analysis unfolds,

it will be logically convenient for us to address initially the
issue of the effectiveness of the assistance of Goss's
appel late counsel. Al though the appropriate relief for
i neffective assistance of trial counsel would be the granting of
a new trial, the appropriate relief for ineffective assistance
of appellate counsel would be the awarding of a belated or new
appeal, at which issues which should have earlier been raised

may ultimately be considered. In Wllians v. State, 326 M.

367, 382, 605 A 2d 103 (1992), Judge Bell (now Chief Judge)
poi nted out for the Court of Appeals that the relief ®“should be
tailored to fit” the deficiency:

This raises the question of the appropriate
remedy for that inconpetence. In United
States v. Morrison, 449 U S. 361, 364, 101
S. C. 665 668 66 L. Ed. 2d 564, 568
(1981), the Suprene Court pointed out that
relief from a violation of the Sixth
Amendnent right to the effective assistance
of counsel should be tailored to fit the
ci rcunstances of the case. A new trial is
not the appropriate renedy since the
violation did not inpact the fairness of the

trial.

(Enmphasi s supplied).
Foll owi ng the post-conviction hearing, the Amended O der,
after granting a new trial because of the finding that trial

counsel had been ineffective, also granted conditional
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alternative relief because of the finding that appellate counsel
had been ineffective:
ORDERED that Petitioner’s Petition for

Post Conviction Relief on the grounds of

i neffective assistance of appellate counsel

is GRANTED and Petitioner wll have 30 days

to file a Notice of Appeal to the Court of

Speci al Appeals of Miryland, in the event

t hat :

(1) the granting of a new
trial is set aside; and

(2) the Court of Special
Appeals of Maryland agrees with
that portion of the Menorandum
Opi ni on and O der granting
Petitioner a new appeal [.]

In the 37-page Menorandum Opinion and Order of the Grcuit
Court, seven pages were devoted to the hearing judge’'s
conclusions with respect to the ineffectiveness of appellate
counsel . In addressing seriatim the six alleged instances of
ineffective assistance raised in the Petition for Post-
Conviction Relief and two Supplenents, the hearing judge
rejected Goss’s claimwth respect to three of those instances.
In three other regards, however, the Circuit Court ruled that
Gross had been denied the effective assistance of appellate
counsel . The Circuit Court found specifically that appellate

counsel had been ineffective 1) for failing to appeal the trial

court’s ruling on the notion to suppress the DNA PCR evidence,
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2) for failing to appeal the trial court’s refusal to accept Dr.
Wal ter Rowe as an expert in DNA PCR evidence, and 3) for failing
to appeal the trial court’s acceptance of the DNA PCR evidence
in the absence of acconpanyi ng popul ati on genetics statistics.

1. The Performance Component of Appellate Representation

We turn our attention first to what Strickland v. Washi ngton

referred to as “the performance conponent of an ineffectiveness
claim” 466 U.S. at 697. Upon our independent review of this
m xed question of |aw and fact, we conclude that the perfornmance
of Gross’s appellate counsel was not only effective but highly
conmendabl e.

Follow ng G oss’s trial and convictions, appellate counsel’s
first responsibility was to select the nobst promsing issues to
pursue on the appeal to this Court. “The decision whether to
raise an issue on appeal is quintessentially a tactical decision

of counsel.” Cken v. State, 343 M. 256, 271, 681 A 2d 30

(1996) . Gross’s argunent that he was denied the effective
assistance of counsel is based exclusively on the fact that
counsel failed to raise certain issues on appeal. Whet her
conputed as two or three such issues, the issues all concern the
ultimate adm ssibility of DNA evidence linking the appellant to

the victim
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Wth respect to the selection of which issues to raise on
appeal, the observation of the United States Court of Appeals

for the 7t Crcuit in Gay v. Geer, 800 F.2d 644, 647 (1986),

is very pertinent:

[T]he right to effective assistance of
appel l ate counsel does not require an
att orney to advance every concei vabl e
argunment on appeal which the trial record
supports. W require only that appellate
counsel’s choice of issues for appeal did
not fall below “an objective standard of
reasonabl eness.”

(Gtations omtted). In assessing appellate counsel’s decision
in that regard, the 7" Circuit made it clear that a review ng
court should look not only at the issues that were not raised
but also at the issues that were and should then conpare the
t wo:

Significant issues which could have been
raised should then be conpared to those

which were raised. Cenerally, only when
ignored issues are clearly stronger than
those presented, wll the presunption of

effecti ve assistance of counsel be overcone.

Id. at 646 (enphasis supplied).

We are not suggesting for a nonent that Gross’s clainms with
respect to the DNA evidence were frivolous. An effective
performance by appellate counsel, however, does not require that

every claim even if non-frivolous, be raised on appeal. Smth
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v. Robbins, 528 U.S.____, 120 S. Ct. 746, 145 L. Ed. 2d 756, 782

(2000), observed in this regard:

[ Al ppel l ate counsel who files a nerits brief
need not (and should not) raise every
nonfrivolous claim but rather may select
from anong them in order to naximze the
l'i kel i hood of success on appeal.

(Enmphasi s supplied).

Gross’s appellate counsel testified that he and his co-
counsel engaged in just such a selection process based on just
such a criterion:

[We raised those issues we thought we had
the best chance of success wth and those
are the issues that are contained in the
brief.

Gross argues that the raising of certain legitimte
argunents on his appeal to this Court in no way precluded the
raising of the DNA-related argunents as well. He i gnores,
however, the strategic value of limting an appeal to severa
strong argunents rather than diffusing the appellate force over
too broad a range of issues. Wth respect to such strategic

considerations, as to which appellate courts are |loathe to

second- guess appel |l ate counsel, Jones v. Barnes, 463 U S. 745

751-52, 103 S. C. 3308, 77 L. Ed. 2d 987 (1983), cogently
obser ved:
Experi enced advocates since tinme beyond

menory have enphasized the inportance of
wi nnowi ng out weaker argunents on appeal and
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focusing on one central issue if possible,
or at nost on a few key issues.

(Enphasi s supplied).

In Jones v. Barnes, the Suprenme Court also quoted wth

approval ,

L.Q 115

463 U.S. at 752, from Justice Robert Jackson’
“Advocacy Before the United States Suprene Court,”
119 (1951):

One of t he first tests of a
discrimnating advocate is to select the
gquestion, or questions, that he will present
orally. Legal contenti ons, like the
currency, depreciate through over-issue.

The mnd of an appellate judge is habitually
receptive to the suggestion that a |ower

court conmtted an error. But receptiveness
declines as the nunmber of assigned errors
i ncreases. Multiplicity hints at |ack of
confidence in any one. ... [E]xperience on
the bench <convinces ne that nultiplying
assignments of error will dilute and weaken
a good case and will not save a bad one.

(Enphasi s supplied).

The Suprene Court simlarly quoted with approval

s article
25 Tenple
from R

Stern, Appellate Practice in the United States 266 (1981):

Most cases present only one, two, or three

significant questions. ... Usually, ... if
you cannot win on a few major points, the
others are not Ilikely to help, and to

attenpt to deal with a great many in the
[imted nunber of pages allowed for briefs

wll nmean that none may receive adequate
attention. The effect of adding weak
argunents will be to dilute the force of the

st ronger ones.
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Jones v. Barnes also quoted with approval from the 1980

manual of the Association of the Bar of the Cty of New York on
practice before the Court of Appeals for the 2" Circuit:

[A] brief which treats nore than three or

four matters runs serious risks of becom ng

t oo di ffuse and gi ving t he overal |

i npression that no one claimed error can be

serious.
Id. at n.5.

Gross’'s appellate counsel testified that he did the very

things Jones v. Barnes encourages a good appellate attorney to

do in concentrating the attack and stressing the strong points:

| believe we nade prudent decisions that
were intellectually thought out and they
were well-reasoned at the tine. | don’'t
think there’'s anybody who does this for a
living that after hindsight and going back
and reviewing every piece of evidence and
listening to other people’ s views on things
m ght have done things differently. But |
think with the information that we had |
think that we nade the best decisions as the
tinme, at least we felt we were naking on
behal f of M. G oss.

The Appeal: An Overview
On the direct appeal of G oss's convictions to this Court,
counsel raised nine significant issues, in response to which
this Court issued a 43-page opinion. On one of those issues,
Gross prevailed conpletely and won the reversal of his

conviction for Kkidnapping, for which he had received a sentence
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of 25 years. On a second issue, Goss achieved a partial
victory. His conviction for first-degree rape, for which he had
received a sentence of 25 years, was vacated and ordered nerged
into his conviction for first-degree nurder.

At oral argunment before this Court, counsel for G oss
di sdai ned the significance of those victories because the two
25-year sentences were concurrent both with each other and with
the life sentence for first-degree nurder. Strong strategic
consi derations, however, dictated attacking those predicate
felonies for first-degree felony nurder, as we shall discuss

nmore fully infra.

Appellate Issue #1:
Search and Seizure

In evaluating appellate counsel’s performance, it s
difficult to find fault with his strategic approach. O the
nine contentions he did raise, first and forenost was an attack
on the search warrants. The Anne Arundel County Police
Department had obtained search warrants for 1) G oss’'s person,
2) Goss's car, and 3) Goss’'s residence, all of which were
executed on January 10, 1994. Sanples of Goss’s blood, hair,
and saliva were obtained and submtted to the crine |aboratory.
W t hout those sanples, there would have been no DNA

i dentification. In the search of the appellant’s vehicle, the
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police discovered a notebook containing both the nmurder victims
handwiting and her fingerprints. They also collected fibers
from the vehicle’'s carpet which matched fibers found on the
victinms clothes and body. This evidence indicating that the
victim had been in Goss’'s vehicle self-evidently was a
significant factor in convincing Goss that he had no choice but
to take the stand in an attenpt to explain away his obvious
contact with the victim

G oss’s appellate counsel attacked all of this evidence by
arguing that he was entitled to a “taint” hearing under Franks

v. Delaware, 438 U S. 154, 98 S. Q. 2674, 57 L. Ed. 2d 667

(1978). He detailed a nunmber of “discrepancies and om ssions
between the statenent of probable cause attached to the warrant
applications and the police report” and argued that they showed
that the affiants on the warrants had either intentionally I|ied
or showed a reckless disregard for the truth. There were a
nunber of om ssions of arguably exculpatory significance that
captured the attention of this Court. Al though we ultimately
rejected the contention, we grappled with it in our opinion in
an extended discussion. This was clearly a plausible contention

t hat shoul d have been rai sed and was rai sed.

Appellate Issues 2, 3, 4, and 5:
Legal Sufficiency of the Evidence
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In Gross’s next four contentions, respectively, his counsel
attacked the legal sufficiency of the State’'s evidence to
support the convictions for 1) first-degree rape, 2) Kkidnapping,
3) first-degree nurder of the preneditated variety, and 4)
first-degree felony nmurder and the use of a handgun in the
commi ssion of a felony.

The conviction for first-degree rape was not only
significant in its own right; it was also one of the two
possible predicate felonies the State was relying on to prove
first-degree felony nurder. Counsel nounted a strong attack on
the rape conviction on two separate grounds. He chal | enged the
State’s proof of the fact of vaginal intercourse. That attack
was based on the very equivocal nature of the evidence as to the
presence of spermatozoa in the victims vagina. The State
Medi cal Exam ner testified that the autopsy exam nation “did not
indicate the presence of sperm or lubricant for sexual
intercourse.” The nedical exam ner “found no evidence that [the
victin] had engaged in sexual relations prior to the tinme of her
death.” A police departnent serologist, on the other hand, took
a vaginal swab from the victinmis genital area at the crine
scene, which revealed the presence of “a very few spermcells.”
Counsel quite properly challenged the proof of the fact of

vagi nal intercourse.
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Counsel also challenged the State’s proof that the sexua

intercourse, if proved to have occurred, was other than
consensual . Goss testified that he had consensual sexual
relations with the victim one day before her nurder. The

medi cal exam ner, noreover, did not find any bruises or scrapes
in the victims vaginal area. In approximately four pages, we
rejected that challenge to the sufficiency of the evidence. | t
was, however, a challenge worthy of being raised, particularly
so in that it ultimtely turned out to be the only predicate
| eft standing to support the conviction for first-degree felony
nmur der .

The strategic w sdom of challenging the ki dnapping
conviction speaks for itself. We found that the evidence was
not legally sufficient to support the charge and we reversed
that conviction. Not only did the reversal elimnate a
conviction for a nmagjor felony in its own right; it renoved from
the case one of the two possible predicates relied on by the
State to prove first-degree felony nurder.

In this case, the jury returned a verdict of quilty of
first-degree nurder generally. It was not asked to specify and
it did not specify whether that verdict was based on a
preneditated killing rationale or a felony-nmurder rationale or

bot h. O necessity, Goss had to attack his nost significant
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conviction by challenging the legal sufficiency of the evidence
to support either rationale. Hs attack on the preneditated
killing rationale was based on the |ack of evidence to show that
G oss deliberately and with preneditation killed the victim
Evidence indicated that Goss only “felt like he had to” kill
his victim after his conpanion, Scott, unexpectedly shot her.
Goss’s claim certainly a plausible one, was that his decision
to kill was sudden and spontaneous and did not, therefore,
qualify as a preneditated nurder. Al though we rejected the
claim it was not a frivolous claimand it was one that had to
be made.

The appellant’s attack on his conviction for first-degree
murder on a possible felony-nurder rationale and his related
attack on his conviction for the use of a handgun in the
comm ssion of a felony constituted a necessary conplenentary
claim to his wearlier attacks on his rape and kidnapping
convictions. If he had been successful in both of those earlier
contentions, as he was on one of them that wuld have
elimnated any basis for either felony nurder or the use of a
handgun in the comm ssion of a felony. That salutary result,
however, would not have followed automatically from his earlier
successes. It would still have been necessary for himto frane,

as he did, a separate and distinct contention wth respect to
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the two crinmes that arose out of and depended on a conviction

for a predicate fel ony.

Appellate Issue #6:
Mandatory Merger Under State v. Frye

It also would have been fool hardy for G oss’s counsel not
to have raised the contention wth respect to the nerger of the
rape conviction into the rnurder conviction. Once Goss
succeeded in having his kidnapping conviction reversed, the rape
conviction remained as the only possible predicate for felony
murder. Because the jury was silent as to its rationale for the

first-degree murder conviction, Goss was entitled, under State

v. Frye, 283 M. 709, 393 A 2d 1372 (1978), to the benefit of
the presunption that the verdict was based on a felony-nurder
rational e. That being the case, the sentence for rape was
vacated and the rape conviction was nerged into the nurder
convi ction. The w sdom of making this contention on appeal
speaks for itself.

Appellate Issues 7 and 8:
The Composition of the Jury

Goss's final three contentions on appeal related to the
conposition of the jury. By way of context, the pool of fifty
prospective jurors included only four African-Anericans. G oss
hinmself is an African-American. On the basis of Batson v.

Kentucky, 476 U.S. 79, 106 S. C. 1712, 90 L. Ed. 2d 69 (1986),
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Gross challenged the striking of juror nunber 38, an African-
American female, with its obvious inpact of elimnating 25 per
cent of the potential pool of African-Anmerican jurors. W
rejected the claimbecause of the trial judge's finding that the
State’s exercise of its strike was based on the prospective
juror’s know edge of DNA testing. Because the State was called
upon to explain its strike, however, it cannot be said that the
contention was insignificant.

The jury that was ultimately inpaneled consisted of two
African-Anericans and ten Caucasians. After opening statenents,
the court recessed the proceedings for the day and directed the
jurors to return the follow ng norning. When court began the
next norning, the judge infornmed counsel for both parties that
juror nunber 10, one of two African-Americans, was excused and
woul d be replaced by an alternate, who happened to be Caucasi an.
The court at that tinme gave no explanation for the substitution.

At the subsequent notion for a newtrial, it was established
that juror nunber 10 had contacted the judge through the bailiff
at the conclusion of the first day. She was brought into the
judge’s chanbers where she expressed certain fears. She al so
i ndi cated that she was unconfortable because she knew that her

m ni ster was supporting Goss. Although we ultimately rejected
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the claim primarily because of non-preservation, the claim

clearly was worthy of being raised and argued.

Appellate Issue #9:
The Right to Be Present at Every Stage of Trial

The final contention raised by appellate counsel related to
the renoval of that juror. That final argunment was based upon
the alleged violation of Goss's right to be present at all
stages of his trial. He clained that the ex parte conference
bet ween the excused juror and the judge violated that right.
Qur rejection of the claim was based sinply on waiver through
| ack of objection. Under the circunstances, it cannot be said
that the claim was not worthy of being advanced by appellate

counsel .

Comparing Relative Strengths
And Relative Weaknesses

Gross’s appellate counsel obviously nmounted a form dable
appellate challenge to his convictions, raising a nunber of
difficult and perplexing issues. The hearing judge found that
counsel was ineffective for failing to raise three other issues.
Al three related to the DNA evidence. Actually, the three
i ssues reduce thenselves to two, in that two of them are sinply
variations on the sanme evidentiary ruling. One of them refers
to the trial judge’'s denial of Goss's notion in limne to

exclude the DNA results generally; another refers to the sane
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denial of the sane notion on the ground that the results were
i nadm ssi bl e absent acconpanyi ng popul ati on genetics statistics.

It cannot seriously be contended that the issues not raised
on Goss’'s appeal to this Court were “clearly stronger than
those presented.” It cannot seriously be nmaintained that
appel late counsel failed to select the stronger argunents
avai l able to him“in order to maximze the |ikelihood of success
on appeal.” It cannot seriously be said that “appellate
counsel’s choice of issues for appeal ... [fell] below an

obj ective standard of reasonabl eness.”

The Weakness of the Issues
Not Raised on Appeal

| n assessing the reasonabl e adequacy of appellate counsel’s
strategic judgment in raising certain claims and in rejecting
others, we |ook not sinply at the relative strength of the
contentions that were made but at the relative weakness of those
that were not. Wth respect to the failure of counsel to appeal
the trial judge's denial of Goss’s notion in |imne, an obvious
facial weakness of such a contention is that it was never
preserved for appellate review Wil e non-preservation is not

ipso facto a fatal disqualification (tw issues were raised on

direct appeal that had not been preserved, although neither
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ultimately cleared the preservation hurdle), it nonetheless
seriously conpromses a contention’s expectations of success.
It is an obvious strategic factor in choosing and then depl oyi ng
nost effectively one’s strongest issues. Wile that failure to
object to the introduction of the evidence at trial maght tilt
in Goss's favor on the issue of the ineffectiveness of his
trial counsel, it tilts decidedly in Goss’'s disfavor on the
issue of the effectiveness of his appellate counsel. It would
seem to be the soundest of appellate strategies not to waste
preci ous pages and precious mnutes pushing an issue that has
not been preserved for appellate review

Gross’s response, not unexpectedly, was that the appellate
courts possess the discretion to notice “plain error”
notw t hstanding the lack of preservation. Wiile that nay be
true as an abstract principle, the reality is that except under
exceedingly rare and extraordi nary circunstances, this Court has
been and continues to be persistently disinclined to overl ook

non- preservati on. See, e.g, Austin v. State, 90 M. App. 254,

600 A 2d 1142 (1992). W do not hesitate to note that this
issue would not have occasioned one of the rare and
extraordinary exceptions to that disinclination. G oss’s
appel late counsel had the prescience to anticipate what our

reacti on woul d have been to unpreserved issues.
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Quite aside from the problem of non-preservation, the
contentions that were not raised were fatally weak on their
merits. The hearing judge herself, when |ooking at the sane
evidentiary rulings in the context of whether the trial court
was guilty of error, found that the rulings were not erroneous.
W do not hesitate to note that had these issues been preserved
and were they before us on direct appeal, we would not reverse
Gross’s convictions on the basis of them Once again, Goss’'s
appel l ate counsel appreciated the basic weakness of the
contenti ons. It is not a strategic blunder to refrain from
pushi ng | osers.

Yet anot her weakness in the contentions that were not raised
is that the DNA evidence to which they relate did nothing but
establish that Goss mght have been in physical contact wth
his victim From the point of view of the pending appeal, that
evidence did not prove anything that was in dispute. G oss
voluntarily took the stand in his own defense and testified that
he had had sexual intercourse with the victimin his car one day
before her body was found. Sound trial strategy dictated that
he had to take the stand not to explain why DNA evidence
possibly linked himto the victimbut primarily to explain away
the non-DNA evidence found in his autonmobile which showed

positively that the victim had been present in it and
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secondarily to explain away his possession of what could have
been the nurder weapon. He took the stand, as he was
essentially conpelled to do, and attenpted to offer plausible
expl anati ons. The DNA evidence, therefore, did not contradict
his story but corroborated it.

At the post-conviction hearing, to be sure, Goss argued
that at the tinme the evidentiary ruling was nmade, he had not yet
determined whether to take the stand, notwithstanding his
| awyer’s testinony to the contrary. That is sonmething that was
not in the trial transcript, however, and would not have been
before this Court as it considered the inpact of his apparently
vol untary testinony. It was not a strategic blunder to refrain
from raising an issue that, at best, would have been deened
harm ess error.

In planning and executing a sound appellate strategy--in
determ ning the optimum nunber of issues to be advanced and in
selecting those issues nost |ikely to achieve success--the
performance of Gross’s appellate counsel did not fall below that

standard of reasonabl eness demanded by Strickl and v. Washi ngton.

2. Failure of Defendant to Prove Either Component Is Fatal to Claim of
Ineffective Assistance

The effectiveness of appellate counsel’s performance, of

course, is only one of the tw basic issues that my be
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considered in assessing whether a crimnal defendant was denied

the effective assistance of appellate counsel. Strickland v.

Washi ngton, 466 U. S. at 698, referred to “both the performance
and prejudice conponents of the ineffectiveness inquiry.” Those
di stinct conponents my be considered in any order and the
failure of the defendant to prevail on either could render the
vitality of the other aspect of the clai mnoot.

Al t hough we have di scussed t he
per formance conponent of an ineffectiveness
claim prior to the prejudice conponent,
there is no reason for a court deciding an
i neffective assistance claim to approach the
inquiry in the sanme order or even to address
both conponents of the inquiry if the
defendant makes an insufficient showing on
one. In particular, a court need not
determ ne whether counsel’s perfornmance was
deficient before examning the prejudice
suffered by the defendant as a result of the

al | eged deficiencies. The object of an
ineffectiveness claim 1is not to grade
counsel ' s performance. If it is easier to
di spose of an ineffectiveness claim on the
ground of Jlack of sufficient prejudice,
which we expect wll often be so, that

course shoul d be foll owed.
466 U.S. at 697 (enphasis supplied).
3. The Prejudice Component of Appellate Representation
Whereas Portia s quality of nmercy is “twice-blest,” &Goss’s
claim that he was denied the effective assistance of appellate
counsel is “twi ce-curst.” Quite aside from our conclusion that

Goss has failed to establish that he did not receive the
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benefit of an effective performance by appellate counsel, we
al so conclude that he has failed to establish, even assuming a
deficient lawerly performance, that he suffered any prejudice
t her eby. He has proved nei t her “conponent of t he
ineffectiveness inquiry” and to prevail, of course, he nust
prove bot h.

The Menorandum Opi nion and Order of the hearing judge cited
three instances (in effect, tw instances) with respect to which
she found that G oss had not received the effective assistance
of appellate counsel. In the discussion of each of those
i nstances, the hearing judge’'s conclusions go only to an
assessnent of the performance conponent. The assessnent reduces
itself to a grading of appellate counsel’s performance,

notwi thstanding Strickland v. Washington’s adnonition that

“[t]he object of an ineffectiveness claim is not to grade
counsel’s performance.” 466 U.S. at 697.

In none of the discussions of the three instances of alleged
ineffectiveness is there any suggestion that the prejudice
conponent was even considered. Certainly, there was no detailed
or reasoned finding with respect to such prejudice. In the
context of resolving an ineffective assistance claim wth

respect to appellate counsel in Smth v. Robbins, 528 US |

120 S. . 746, 145 L. Ed. 2d 756, 780 (2000), the Suprene Court
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enphatically stated that even if a defendant “succeeds in such
a showing” of deficient lawerly performance by appellate
counsel, he still *“has the burden of denonstrating prejudice.”
In then defining that burden, the Supreme Court nmade it clear
that the defendant “must show a reasonable probability that, but
for counsel’s unreasonable failure [to raise a clain], he would
have prevailed on his appeal.”

Ironically, the findings of the hearing judge on a related
set of issues actually negated the very possibility of
prej udi ce. The three instances of all eged appellate
i neffectiveness arose out of two evidentiary rulings by the
trial judge. In each instance, the hearing judge found that
appel l ate counsel was not effective for failing to appeal those
rulings. As part of the post-conviction petition, however,
G oss also mmintained that he was entitled to a new trial
because the trial judge had commtted reversible error in making
t hose evidentiary rulings. In each instance, the hearing judge
found that the trial judge was not in error and that the rulings

were correct.

A. Instance #1:
The Denial of the Motion in Limine Generally

The first instance concerns the trial court’s denial of

Goss’s notion in limne to exclude any evidence relating to DNA
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PCR testing. Based on the fact that Goss’s counsel believed
the evidence was harnful enough to cause himto file the notion

in limne in the first place, the hearing court concluded that

his appellate representation was ineffective because of his
subsequent failure to appeal fromthat adverse ruling:

Wen O Neill [defense counsel] lost the
pretrial notion in limne, he should have
objected to the admssion of this evidence
during the trial, and then raised this issue

on appeal. The Court finds that there is no
reasonable strategy for not appealing this
i Ssue. In failing to raise this issue on

appeal, Petitioner’s case was prejudiced.
(Enmphasi s supplied).
When assessing the conduct of the trial judge, on the other
hand, the hearing judge concluded that the denial of the notion

inlimne was not in error:

The Court finds that this is a bal d

al | egation t hat is unsupport ed by
Petitioner. Petitioner has not explained
why Judge WIllianse was wong in not
suppressing the DNA PCR evidence. Wi | e

Petitioner has referred t he Court to
Wllians v. State, 342 M. 724 (1996), that
case had not been decided at the tine of

Petitioner’s trial. Based on the evidence
presented to the trial court at the pretrial
notion in limne hearing, the trial court

could have made an independent finding that
this evidence should not be excl uded.
Therefore, pursuant to Johnson v. Warden of
MI. Penitentiary, 244 M. 695 (1966), this
Court finds no trial court error.

(Enmphasi s supplied).
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Were is the prejudice in failing to appeal from an

evidentiary ruling that did not constitute reversible error?

B. Instance #2:
The Denial of the Motion in Limine on a Specific Ground

The second instance is nothing nore than a slightly nore
specific rephrasing of the first instance. Whereas the first
i nstance concerned the failure to appeal from the denial of the
motion in limne generally, the second instance concerns the
failure to appeal from the sanme denial on the specific ground
t hat DNA results should not have been admtted absent
acconpanyi ng popul ati on genetics statistics. Although there was
no Maryland case l|law standing for any such principle and
al though there was no Maryland statute expressly discussing the
subject, the hearing judge found that appellate counsel was
ineffective for failing to appeal from the denial of the notion

inlimne on that specific ground:

Clearly, ONeill felt that the DNA PCR
results should not have cone in wthout the
popul ation genetics statistics. When the
trial court ruled against him O Nei ll
shoul d have raised the issue on appeal. The
fact that Arnstead had not yet been decided
does not alter this conclusion because
O Neill knew the results would not Dbe
meani ngful w thout the population genetics
statistics. Failure to raise this issue on
appeal prejudiced Petitioner’'s appeal by
precl udi ng t he appel | ate court from
considering this issue in his case, and
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resul ted in i neffective assi st ance of
appel | at e counsel.

(Enphasi s supplied).

In the slightly different posture of finding whether the
trial judge was in error for failing to grant the notion in
l[imne on that specific ground, on the other hand, the hearing

j udge found no error:

At the time of Petitioner’'s trial
Armst ead had not been decided. Ther ef or e,
the trial court would not have been educated
by case Jlaw to the necessity of the
popul ati on genetics statistics to acconpany
t he DNA PCR evi dence. Therefore, the trial
court did not err inits ruling.

(Footnote omtted; enphasis supplied).

Again, where is the prejudice in failing to appeal from an
evidentiary ruling that did not constitute reversible error?

Both at the tine of the evidentiary ruling on the notion in
limne on Novenber 29, 1994, and of the filing of this Court’s

opi ni on on February 26, 1996, the controlling | aw was Jackson v.

State, 92 Mi. App. 304, 324-25, 608 A 2d 782 (1992), which held
that there was “no need for the State to offer additional
evidence, such as probability calculations, to establish that
the testing procedures enployed were reliable.” The trial court

foll owed Jackson, as it should have, and this Court, had the
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case been before it, would have followed its own precedent in
Jackson.

Al t hough, to be sure, subsequent dicta in Arnstead v. State,

342 Md. 38, 77-83, 673 A 2d 221 (1996), strongly indicated that
popul ati on genetics statistics should be required (the actual
holding of Arnstead was sinply that “the trial court did not
abuse its discretion in admtting the statistical evidence”),
the Arnstead opinion, filed on March 20, 1996, did not cone down
until both the trial and the first appeal to this Court as a
matter of right were conpl eted.

At oral argunent, counsel for G oss attenpted to bring the
appel l ate process under the unbrella of the Arnstead dicta by
suggesting that when Arnstead was decided, on March 20, 1996,
Goss’s appeal was still within the tine when G oss could have
applied for certiorari to the Court of Appeals. The possibility
of such discretionary review, however, does not inplicate any
Sixth Anendment right to the effective assistance of appellate
counsel .

Evitts v. Lucey, 469 U S 387, 396-97 n. 7, 105 S. C. 830,

83 L. Ed. 2d 821 (1985), established that the right to the
ef fective assistance of counsel is dependent on the right to

counsel itself. Wai nwight v. Torna, 455 U S. 586, 587-88, 102

S. C. 1300, 71 L. Ed. 2d 475 (1982), and Ross v. Moffett, 417
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U S. 600, 610-15, 94 S. C. 2437, 41 L. Ed. 2d 341 (1974), in
turn, established that the right to appellate counsel only
extends to a first appeal taken as a matter of right and not to

subsequent discretionary appellate review Ross v. Mffett held

specifically that the Sixth Amendnent right to appellate counsel
extended to an appeal as of right to the North Carolina Court of
Appeal s but did not extend to subsequent discretionary review by
the North Carolina Suprenme Court.

Even if there were, arguendo, sone obligation on appellate
counsel to predict a future change in the law, that obligation
to prophesy, to the extent it would be grounded in the Sixth
Amendnent, would not have extended beyond February 26, 1996, the
termnation of the first appeal as a matter of right in this

case. Arnmstead v. State’s disapproval of Jackson v. State, 342

Ml. at 79 n.32, did not conme until March 20, 1996, by which tine
both the trial and the appeal as a matter of right and all

obligations pertaining thereto were ternm nated.*

4 A party to an appeal to this Court does, to be sure, have an opportunity, pursuant to Maryland Rule 8-605,
to file “a motion for reconsideration of a decision” within a period of thirty days “after the filing of the opinion of the
Court.” In terms of applying the Sixth Amendment distinction between “appellate review as a matter of right” and
“discretionary appellate review,” this Court’s action with respect to a Motion for Reconsideration falls clearly on the
discretionary side of the line. We are legally obligated to consider the first appeal because an appellant is entitled
to such a consideration as a matter of right. Beyond that, however, our election to reconsider a case once decided
is as discretionary as is the election of the Court of Appeals to grant certiorari.

Our discretionary disposition of a Motion to Reconsider, moreover, is not ipso facto a reconsideration itself.
It is only the threshold procedural decision of WHETHER TO RECONSIDER. If we grant the Motion for
Reconsideration, that is not a decision of any sort with respect to the substantive merits of a case. All it does is bring
those merits back onto the table for further debate and such further action, similar or dissimilar to what was done
originally, that we ultimately deem appropriate. If, on the other hand, we deny a Motion to Reconsider, that means that
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respect to any obligation on appellate counsel to

anticipate such a future change in the |aw, noreover,

Murray, 477 U. S 527, 536, 106 S. . 2661, 91 L. Ed.

(1986), could not have been nore clear:

It will often be the case that
even the nost i nformed counsel
will fail to anticipate a state

appellate court’s wllingness to
reconsider a prior holding or wll
underestinmate the 1likelihood that
a federal habeas  court AR
repudiate an established state
rul e. But as Strickland .
Washi ngton made clear, “[a] fair
assessnment of attorney perfornmance
requires that every effort be nade
to elimnate t he di storting
effects of hi ndsi ght , to
reconstruct the circunmstances of
counsel’s chall enged conduct, and
to evaluate the conduct from

Smth v.

2d 434

we have, in our unfettered discretion, determined not even to entertain the merits a second time around.

Once we have initially closed the door, a party may ask us to exercise our discretion and reopen the door for
further consideration. A party has no legal right, however, to require us to reopen the door. The Sixth Amendment
right to the assistance of counsel, moreover, only extends as far as that absolute legal right to appellate consideration

extends.

When we have issued an opinion in a case and have exercised our discretion not to reconsider that opinion,
the subsequent filing of the Mandate is a pro forma exercise calling for no further input from counsel. As Judge
Hollander explained in McNeil v. State, 112 Md. App. 434, 456, 685 A.2d 839 (1996):

[1t is the date of filing of the appellate court’s opinion that determines when the
opinion is effective. Firstman v. Atlantic Constr. & Supply Co., 28 Md. App. 285, 294
n. 12, 345 A.2d 118 (1975). “The mandate ... serves to direct the lower court to
proceed according to its tenor and directions. ... The opinion announces the law;
the decision is expressed in the opinion; the mandate is the order issued on the
decision.”ld. See also Harrison v. Harrison, 109 Md. App. 652, 675 A.2d 1003
(1996). Similarly, in Stewart v. State, 287 Md. 524, 413 A.2d 1337 (1980), the
Court determined that even if a mandate had not yet issued from this Court,
affirming a waiver of jurisdicition order of the circuit court, the actions of the circuit
court in accepting a subsequent indictment returned by the grand jury were not a
nullity.
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counsel ’ s per spective at t he
tine.”

(Enphasi s supplied).

C. Instance # 3:
The Refusal to Accept Dr. Walter Rowe As An Expert On DNA Evidence

The third instance of alleged appellate ineffectiveness
concerned the failure to appeal from the trial judge' s refusal
to accept Dr. Walter Rowe as an expert on DNA PCR evidence.
Wth respect to appellate counsel, the hearing judge found:

After the trial court ruled that Rowe was
not qualified to testify as an expert on DNA

PCR evidence, O Neill mnust have considered
this an error, since O Neill held the
opinion that Rowe was qualified. He,

therefore, should have raised the issue on
appeal and his failure to do so prejudiced
Petitioner’s appeal. Therefore, the Court
finds that appellate counsel’s assistance
was ineffective in failing to raise this
i ssue on appeal .

(Enmphasi s supplied).
Wth respect to whether the trial judge erred in having nmade
such a ruling, however, the hearing judge found:

After reviewng the pretrial notion in
limne transcript, dated Novenber 29, 1994,
the Court finds that the trial court did not
err in refusing to accept Rowe as an expert
in DNA PCR evidence. This Court has already
f ound, under Petitioner’s allegation of
i neffective assistance of counsel, that Rowe
was not qualified to testify about DNA PCR
testing. Therefore, this Court finds that
the trial court did not err in refusing to
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accept Rowe as an expert in DNA PCR evi dence.

(Enmphasi s supplied).

Wt hout suggesting for a nonent that the wsdom of a
particular appellate strategy needs any sort of appellate
endorsenment, we nonethel ess note the w sdom of recognizing that
evidentiary rulings on expert testinmony, such as this, are
reviewed by the highly deferential clear-abuse-of-discretion

st andar d. In Raithel v. State, 280 M. 291, 301, 372 A 2d 1069

(1977), Judge Levine pointed out that this is the type of trial
decision with respect to which reversal is rare:

[T]he adm ssibility of expert testinony is a
matter largely within the discretion of the
trial court, and its action in admtting or
excl udi ng such testi nony Wi | | sel dom
constitute a ground for reversal.

(Enmphasi s supplied).
Yet again, where is the prejudice in failing to appeal from

an evidentiary ruling that did not constitute reversible error?

The Ultimate Lack of Prejudice:
The Appellate Decision Would Not Have Changed

Had any of these three issues been before us on direct
appeal, noreover, we do not hesitate to state that we would not
have found reversible error with respect to any of them There

was, therefore, in the words of Smth v. Robbins, 145 L. Ed. 2d

at 780, no showing by Goss of “a reasonable probability that
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but for counsel’s” failure to raise the issues, “he would have
prevailed on his appeal.” To wt, there was no possible
prej udi ce.

A HYBRID ISSUE:
MIXING TRIAL PERFORMANCE WITH APPELLATE PREJUDICE

W initially expected that at this point we would be able
to nove from a consideration of the effectiveness of appellate
counsel back to a consideration of the effectiveness of trial

counsel by stepping from one neat and water-tight conpartnent of

anal ysis into another. On cl oser exam nation, however, we are
unable to do so. Two-thirds of what we expected to be a
traditional exam nati on of t he ef fectiveness of trial

representation with its tw traditional conponents of trial
performance and trial prejudice turns out to be a hybrid issue.
It is also an issue of first inpression in Maryl and.

Wth respect to the performance conponent, we are, to be
sure, required on these issues to exam ne the conduct at trial
of trial counsel. As we turn to the prejudice conponent,
however, we are called upon not to determ ne whether there was
Strickland’s “reasonable probability” or Gen's “substantial
possibility” that the trial result would have been different but

to determine instead whether there was Smth v. Robbi ns’ s

“reasonabl e probability” that, but for trial counsel’s failure
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to preserve an issue for appellate review, Goss “would have
prevailed on his appeal.” W are looking for a reasonable
likelihood of a different appellate result, not a different
trial result.

G oss successfully wurged on the post-conviction hearing
judge three instances of alleged ineffective assistance of trial
counsel. (There was also a fourth finding with respect to trial
counsel’s ineffectiveness but t hat sinply concerned the
cunul ative effect of the first three such instances.) On close
exam nation, however, it turns out that with respect to two of
those three instances of alleged ineffectiveness, it was neither
urged by Goss nor found by the hearing judge that there was any
resulting prejudicial or adverse inpact on the outcone of the
trial itself. Both of those two alleged instances of
ineffective assistance consisted only of counsel’s failing to
renew an earlier objection to evidence and failing, thereby, to
preserve those admssibility issues for subsequent appellate
revi ew. It is not even urged that the trial result mght have
been different.

The two closely intertw ned i ssues concern the adm ssibility
of evidence of Cellmark Diagnostic’s DNA PCR exam nati on. The
first concerns the admssibility of DNA PCR evidence generally

because of the absence of any express statutory inprimatur or
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any earlier case |law approving such adm ssibility. The second
closely related issue concerns the admissibility of DNA PCR
evidence on the specific ground that, even if otherw se
adm ssible, it may not be admtted in the absence of contextual
genetic popul ation statistics.

The overarching trial reality is that Goss's |awer
strenuously opposed the admssibility of the DNA PCR evidence,
both on general grounds and on the nore specific ground. Two
related Mdtions in Limne were nade imediately prior to the
commencenent of the trial. The joint hearing on those notions
consuned nost of Novenber 29, 1994. The notions were denied and
the trial judge ruled that the evidence was adm ssi bl e.

The two instances of ineffectiveness found by the post-
conviction hearing judge do not concern any failure of trial
counsel to challenge the evidence on Novenber 29. Both findings
of ineffective trial performance involve only the failure of
counsel formally to renew the objection on Decenber 5 when
Melissa Weber, the Senior Mdlecular Biologist at Cellmark
D agnostic, testified about the DNA PCR exam nati on. There is
no suggestion that the trial judge was going to rethink on
Decenber 5 his earlier ruling of Novenber 29. There is no
suggestion that trial counsel should have asked for a rehearing

on the Mditions in Limne in the light of additional evidence.



The only
counsel

preserve
appel | ate

The

unanbi guously cl ear.

-70-
finding wth respect to ineffectiveness

by failing formally to renew the objection,

was

t hat

failed to

those twin issues of admssibility for subsequent

revi ew.

l[imted nature of the finding of ineffectiveness was

heari ng judge expressly found:

(Emphasi s

This Court read the transcript and finds
that O Neill failed to object at trial to
the admssion of DNA PCR testing. He,
therefore, did not preserve the issue for
appeal .

The Court finds that ONeill's failure to
object at trial to the wuse of DNA PCR
testing anounts to a deficient performance.

As a result of ONeill’s failure to
object to the DNA PCR testing, the issue was
wai ved for appeal purposes.

* * *

In addition, the Court finds that there is
no rational trial strategy for failing to

preserve the issue for appeal. Thi s
prejudiced the Petitioner in that the issue
was not preserved for appeal. Ther ef or e,

this Court finds that counsel’s assistance
was ineffective as it relates to this issue.

suppl i ed).

The Menorandum Opinion and Oder of

t he
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The limted nature of the second and closely related finding
is also unanbiguously clear. The Menorandum Qpi ni on and O der
of the hearing judge expressly found in that regard:
O Neill never nmade any objection at trial to
the introduction of the DNA PCR evidence

when wtnesses testified to the results.
This anobunts to a deficient perfornance.

[ T] he Court finds that he should have

objected to the introduction of this
evidence at trial so as to preserve the
i ssue for appeal. The fact that the Court
in Arnstead later ruled in conformty wth
O Neill’s argunent shows there was a

reasonable probability that the outcone of
Petitioner’s case would have been different.
Therefore, ONeill’s failure to preserve
this issue was prejudicial to Petitioner’s
case, and supports the claim of ineffective
assi stance of counsel.

(Enmphasi s supplied).

After a hotly contested hearing, the trial judge s ruling
on the admssibility of the DNA PCR evidence had been made on
Novenber 29. The nmere failure, six days later, to |odge a
passing and pro fornma renewal of that objection, whatever effect

that failure nmay have had on a |ater appeal, obviously had no

effect on the outconme of the trial itself. There was self-
evidently no “reasonable probability that... the result of the
proceedi ng woul d have been different.” Strickland, 466 U. S. at

694. There was nothing “to underm ne confidence in the outcone”
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of the trial. Id. In ternms of any possible effect on the
outconme of the trial per se, the renewal of the objection would
have been nothing nore than a procedural hiccough or a clearing
of his throat by counsel. It was a gesture that would not even
have been noticed, except by the record.

In the |last analysis, however, there is no |ogical reason
why there cannot be a hybrid ineffective assistance problem and
no logical reason why we, if we are conscious of what we are
doing, cannot engage in a hybrid analysis. It is entirely
conceivable that a deficient performance by trial counsel could
produce appellate prejudice even in the absence of trial
prej udi ce. A classic instance would be where trial counsel
deficiently fails to preserve for appellate review an issue that

woul d have had “a reasonable probability” of success at the
appel late level, had it been preserved.

I f the prejudice conponent of the analysis, however, is of
the appellate variety rather than of the trial variety, i.e., it
i npacts adversely on the appellate process rather than on the
trial process, that raises the obvious question of choosing the

appropriate relief. W nust, in the words of Judge Bell in

Wllians v. State, 326 Mi. at 382, nmke certain that the relief

granted is “tailored to fit the circunstances of the case.”
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In this case, the primary relief granted by the post-
conviction hearing judge was the awarding to Gross of a new
trial. That relief was based upon three specific findings of
i neffectiveness on the part of trial counsel plus a fourth
finding dealing cunulatively wth the other three. Qur
recognition of the hybrid nature of the first two such instances
of allegedly deficient performance by trial counsel, however,
poi nts out the inappropriateness of the relief granted. Even if
we were to assune, arguendo, that the hearing judge were correct
in finding that trial counsel was deficient for failing to
preserve two issues for appellate review, the awarding of a new
trial would not logically follow from such findings. The dots
do not connect.

A finding that trial counsel was deficient for failing to
preserve an issue for appellate review presupposes 1) that
conpetent appellate counsel would have chosen to raise such an
issue, had it been preserved, and 2) that the issue had a
reasonable probability of being successful on appeal. The
ultimate prejudice would be in the wunfair denial of highly
desirabl e appellate review The obvious cure for such a denia
would be, by way of belated appeal, to permt the appellate
court to consider an issue that should have been considered by

it and would have been considered by it but for the non-
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preservati on. The logical renmedy is to provide the thing that
was deni ed. The granting of a new trial, nonsensically, would
actually foreclose such a |ogical and obvious renedy. It would
presunme to decide for the appellate court the very thing it was
deci ded that the appellate court should have been permtted to
decide for itself.

The sweeping grant of a new trial as a cure for a very
discrete and |imted problem mght, noreover, turn out to be
Pyrrhically excessive. If the relief were properly “tailored”
to cure the defect and if the appellate court were allowed
belatedly to consider what it should have considered earlier,
there is no guarantee, of course, that the appellate court would
decide in the defendant’s favor. If on the ultimate nerits it
should end up affirm ng the decision of the trial court, as well
it mght, then self-evidently there would have been no reason
why the wverdict of the trial court should ever have been
vitiated. The wholesale wiping out of the first trial mght
turn out to have been conpletely in vain.

In this case, noreover, it follows that if these two hybrid
instances of allegedly deficient performance by trial counsel
woul d not support the awarding to Goss of a new trial, then
neither would the fourth and cunul ative instance. If the third

instance is all that remains to a true claim of Iineffective
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assi stance of counsel at the trial level having a prejudicial
inmpact at the trial Ilevel, then it self-evidently has no
“cunul ative” effect beyond itself but nust rise or fall on its
own.

Even if, however, the nature of these two hybrid clains--
i npacting, as they do, only on the appellate process--erodes
their efficacy to provide a basis for awarding a conplete new
trial, there is still no reason why they could not serve, should
they be found to have nerit, as the basis for the alternative
and conditional relief of a belated appeal. W turn now,
therefore, to a consideration of their nerits in that latter and
| esser capacity.

THE TWO HYBRID ISSUES:
THE PERFORMANCE COMPONENT AT THE TRIAL LEVEL

As we | ook at the perfornmance conmponent of counsel’s conduct
of the trial, we are not concerned with whether he fought or
acqui esced in the adm ssion of the DNA PCR evi dence. He fought
it, timely and strenuously, by filing the Mtion in Limne and
at the hotly contested hearing thereon. The only issue here is
whet her his performance was deficient six days later in failing
formally to renew an objection to the evidence and in failing
thereby to preserve the issue for appellate review.

A. Not Objecting As a Part of Gamesmanship
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Qur first observation is of only mniml significance but
is nonetheless worth noting. Having fought a battle in front of
the judge alone and having lost it, it is frequently deened w se
not to renew the battle in front of the jury. The battle is
still going to be lost and it may be discreet not to identify
oneself with a losing cause. Trial attorneys are actors and the
substance of what they do is sonetines deliberately sacrificed
to the inpressions they convey. |If in the eyes of the jury, the
| awer bleeds a little bit every tine one of his objections is
overrul ed, he soon |learns not to make objections that he expects
to be overrul ed.

To have objected to the DNA PCR evidence mght have given
the jury the inpression that, in counsel’s mnd at |east, the
evidence was harnful to G oss’s defense. Counsel might thereby
have enhanced the significance of the thing he opposed. To have
appeared blithely indifferent to its admssion, on the other
hand, may have conveyed the counter inpression that the evidence
did not amount to anything, one way or the other. Ganmesnanship
is just another nanme for trial tactics.

This, we repeat, is just a passing observation. Coul d the
sane objection have been discreetly |odged at the bench? M.
Rul e 4-323(a). O course, if there were any conpelling reason

to do so. Coul d counsel earlier have requested a continuing
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obj ection? Mi. Rule 4-323(b). O course, if there were any
conpelling reason to do so. W now point out why there was no
conpel ling reason to do so.

B. Not Objecting to a Ruling That Is Correct:. Sub-Issue #1

A nore significant reason for not objecting is because there
is no sound |legal reason for doing so. One need not object at
trial if the correct trial ruling, on the nerits, ought to be
the overruling of the objection. One need not preserve for
appel l ate review, noreover, an issue that, on its nerits, does
not deserve to prevail on appeal. In examning the nerits of
these two closely related sub-issues, it behooves us to |ook at
them separately. On the nmerits of the general objection to DNA
PCR evi dence, there is no nerit.

Al though the fact that the trial decision under scrutiny
took place in 1994 nmkes no difference to the outcome of our
analysis (indeed, the |aw supporting the admssibility of DNA
PCR evidence becones stronger and clearer with every passing
year), we nonetheless point out, for the guidance of future
anal yses, that we wll scrupulously assess the effectiveness of
counsel’s trial performance in the context of the state of the
law as it existed at the time of trial, Novenmber 30 through

December 7, 1994.
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In examning the effectiveness of trial counsel’s 1994

performance, we point out that the cases of Arnstead v. State

342 Md. 38, 673 A .21 221, filed on March 20, 1996, and WIIlians
v. State, 342 M. 724, 679 A 2d 1106, filed on July 30, 1996,
were still part of sone distant and unforseen future and have no
busi ness even entering into the present analysis or discussion
of this case. Al though neither of those cases would have
altered the analysis we make, even if hindsight were permtted,
we nonet hel ess vehenently renonstrate against their very nention
because a post-hoc peek at the case law of 1996 is utterly taboo
in evaluating what a lawer did in 1994. The effective
assistance of counsel does not demand a crystal bal | .
Strickland, instead, commands that we “elimnate the distorting
effects of hindsight” and “evaluate the conduct from counsel’s
perspective at the tine.” 466 U.S. at 689. Even if Arnstead
and WIllians had changed the law (they did not), State v.
Cal houn, 30 Md. at 735, nonetheless nmade it clear that “counse

must be judged upon the situation as it existed at the tinme of
trial” and that there is “no duty on counsel to foresee” a

change in the law. See also Smth v. Mirray, 477 U. S. 527, 536

106 S. Ct. 2661, 91 L. Ed. 2d 434 (1986)(“It will often be the
case that even the nost informed counsel wll fail to anticipate

a state appellate court’s wllingness to reconsider a prior
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hol di ng.”) In fact, there was no change to be foreseen, but

that is not our point. Strickland does not endorse the H G

Well's approach, regardless of what the journey in the tine
machi ne m ght reveal.®

Returning to the nerits of the admssibility ruling of
Novenber 29, 1994, as of that tinme Courts and Judicia
Proceedings Article, 810-915 expressly provided that DNA RFLP
anal ysis was adm ssible in evidence. As to the newer and |ess
probative DNA PCR analysis, the thing in issue in this case, the
Maryl and statute was silent. The statute did not authorize its
adm ssibility. Neither did it preclude its admssibility. No
Maryl and appellate opinion had ever dealt wth, or even
mentioned, DNA PCR analysis. Under such circunstances, the
State, wherever it seeks to use a new and unsettled scientific
techni que, has the burden of satisfying the court, after a ful
evidentiary hearing, that such a technique has achieved a |eve
of general acceptance in the pertinent scientific conmmunity

according to the standards set out in Frye v. United States, 293

> Quite aside from the prohibition on subjecting counsel’s performance to the “distorting effects of

hindsight,” Gross attempts to push his Sixth Amendment claim too far in the other direction. While
acknowledging that the opinion of this Court was filed a month before Armstead was decided, he nonetheless
argues that he was still within the time period for petitioning for certiorari to the Court of Appeals and could have
made a still timely claim based on Armstead in that petition. He conveniently forgets that his Sixth Amendment
right to the effective assistance of counsel did not extend beyond his first appeal as a matter of right to this
Court. Evitts v. Lucey, 469 U.S. 387, 396-97 n.7, 105 S. Ct. 830, 83 L. Ed. 2d 821 (1985); Wainwright v. Torna,
455 U.S. 586, 587-88, 102 S. Ct. 1300, 71 L. Ed. 2d 475 (1982); Ross v. Moffett, 417 U.S. 600, 610-15, 94 S.
Ct. 2437, 41 L. Ed. 2d 341 (1974). The Sixth Amendment window slammed shut on February 26, 1996.
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F. 1013, 1014 (D. C Gr. 1923) and Reed v. State, 283 M. 374,

379-89, 391 A 2d 364 (1978).°

In full recognition of that state of the law, Goss’'s
counsel filed a Motion in Limne to exclude the evidentiary use
of the new and still wunsettled technique and properly put the
State to its burden of satisfying the Frye-Reed test. At the
hearing on Novenber 29, 1994, the State did just that and the
judge properly denied the Mtion in Limne. There were no
apparent problems with the way the Frye-Reed hearing was
conducted and there was, therefore, no sound |egal basis for
renewi ng an objection to the introduction of the evidence on
Decenber 5.

The situation in this case was replicated precisely by what
this Court, speaking through Judge Alpert, held to be a

perfectly proper procedure in Chase v. State, 120 Ml. App. 141

153, 706 A 2d 613 (1998):

[ Al ppellant argues that the «circuit court
erred by admtting the DNA evidence in this
case because that evidence was devel oped
through polynerase chain reaction (PCR)
t echni ques. According to appellant, at the
time of trial, Ml. Code, § 10-915(b) of the
Courts and Judicial Proceedings Article only
allowed DNA evidence developed through

6 Before ch. 430 of the Acts of 1989 approved the reception of DNA evidence generally and before ch.
631 of the Acts of 1991 approved DNA RFLP evidence specifically, the Frye-Reed test was the necessary

threshold that had to be crossed. For such a crossing, see Cobey v. State, 80 Md. App. 31, 34-43, 559 A.2d
391 (1989).
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fragnment |ength pol ynorphism (RFLP) anal ysis
to be used to identify a defendant. W
di sagr ee.

As the Court of Appeals recognized in
Arnstead v. State, 342 M. 38, 673 A 2d 221
(1996), 8§ 10-915 essentially elimnates the
need for a court to conduct an inquiry into
t he general acceptance of the DNA techni ques
listed therein. Id. at 66, 673 A 2d 221.
Such an inquiry would otherwi se be required
pursuant to Reed v. State, 283 M. 374, 381
391 A 2d 364 (1978). Id. at 54, 673 A 2d
221. This, however, does not nean that DNA
evidence not included in § 10-915 s
i nadm ssi bl e. It sinply neans that that
evidence nust be subjected to the inquiry
outlined in Reed before it nmay be adm tted.

Here, the circuit court conducted such
an inquiry, and it ultimtely concluded that
PCR evidence is admssible. Thus, we
perceive no error in the lower court’s
adm ssion of that evidence.

(Enphasi s supplied). See Arnstead v. State, 342 Ml. at 54 and

Wlliams v. State, 342 MI. at 752.

Counsel’s reason for having put the State to its Frye-Reed
burden in the first place reveals sound tactical thinking. Even
if counsel believed, as he did, that the DNA PCR evi dence would
ultimately be found adm ssible, he was still not going to
concede anyt hi ng. Like a good debater for the negative, he
chose to put the affirmative to the burden of its proof. Purely

as an opportunist, he could sinply sit back and watch to see if
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the proponent of the new technique then failed, a |la Fred
Merkle,” to touch one of the required bases.

| wasn’t going to let any piece of evidence

go unchal l enged. | nean, that was the whol e
purpose of trying to challenge at the Frye-
Reed heari ng. State has the burden, let

themgo forward. Let themtry to prove it.

(Enphasi s supplied).

Counsel revealed that even if the DNA PCR evidence were
concededly adm ssible, there were still sound tactical reasons
for putting the State to its burden of proof.

[I]t gave us an opportunity to have one of
the State’s experts on the witness stand, an
opportunity to question her with regard to
this case, to lock her into certain
testinmony, and to ne that’'s a strategic
advantage in this case. | felt that the
State had the burden of establishing that.
| wasn’'t going to sinply roll over and
stipulate that it should be admssible ... |
wanted the State to prove every bit of the
case and that was sonething they had to
prove.

(Enmphasi s supplied).

Al t hough Gross’s trial counsel properly put the State to its
burden of pr oof on satisfying the Frye-Reed test and
establishing thereby the admissibility of the DNA PCR evidence

he concluded that the State had, indeed, satisfied the test and

7 Merkle’s failure to touch second base on September 23, 1908 cost the New York Giants the

National League pennant. The Chicago Cub who spotted the oversight was Johnny Evers of “Tinker to Evers
to Chance.”
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that the denial of his Mtion in Limne was, therefore, correct.
Under those circunstances, there was no sound basis for renew ng

t he objection six days |ater.
C. Not Objecting to a Ruling That is Correct: Sub-Issue #2

O the two closely related i ssues that we have characteri zed
as hybrid (an alleged deficiency in trial perfornmance producing
alleged appellate prejudice), the second is that Goss’s
attorney failed on Decenber 5 to object to the introduction of
the DNA PCR evidence of “non-exclusion” on the specific ground
that such evidence is per se inadmssible in the absence of
interpretive popul ation genetics statistics.

In the second of his two Motions in Limne that were nade
and resolved on Novenmber 29, Goss's attorney did object to the
adm ssibility of the DNA PCR evidence on precisely that ground.
He argued that w thout the acconpanying interpretive data, the
DNA PCR evidence by itself |acked rel evance. That, of course,
is just another way of expressing the proposition that wthout
t he acconpanyi ng interpretive dat a, t he evi dence is
i nadm ssi bl e. After a full hearing, the trial judge ruled
against Goss in that regard and denied both Mtions in Limne.
Goss’'s argunent and a critical finding by the post-conviction
hearing judge was that that evidentiary ruling by the trial

judge on Novenber 29 was wong and that the failure of Goss’'s
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| awer to renew the objection on Decenber 5 neant that the
Novenber 29 ruling was not preserved for appellate review

On this sub-issue we are troubled. Let it be clear at the
outset that we are not troubled in reaching our decision on the

Strickland v. Washington issue. W are only troubled in

attenpting to wite an opinion to explain that decision on this
sub-i ssue. W are wunsure as to what possible pertinence
popul ati on genetics statistics mght have in this case. W are
unsure because we have not been presented with any clear and
uncluttered statenent as to possible pertinence. W have
flights of logic galore, facilely attributing 1996 suggestions
in the case law to the anticipatory obligation of counsel in
1994, facilely junping from the context of DNA RFLP analysis to
the context of DNA PCR analysis, and facilely applying
principles that apply to a DNA “match” to evidence of sonething
ot her than a DNA “match.” W are not as adept at such sleight-
of -hand and are | ooking for nore certain gui dance.

Qur frustration in ternms of such guidance is plenary. W
are frustrated by the transcript of the original trial, by the
opinion of this Court on direct appeal, by the transcript of the
Post-Conviction Relief hearing, by the Menorandum Opinion and
Order of the hearing judge, by the briefs on this appeal, and by

oral argunment alike, because none of themtells us what we would
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like to know about the relationship, if any, between popul ation
genetics statistics and “non-exclusion.” We suspect that the
fault lies not in any of the persons who produced that otherw se
hi ghly professional material but in the uncertain and anbi guous
nature of the law itself. W find nothing in the Maryl and case
law or the statute law right up to the present to resolve this
uncertainty and anbiguity.

Forgetting for a nonent any problem of attributing an
anticipation of present know edge to counsel in 1994, even the
present know edge |eaves us in a state of profound doubt. Even
if we were wlling to inpose upon counsel in 1994 an obligation
to anticipate future changes in the law, we are by no neans
certain what it is that he could have anticipated. Thr ee
Maryl and cases have dealt wth the subject of population

genetics statistics. They are: Jackson v. State, 92 M. App

304, 321-25, 608 A 2d 782, cert. denied 328 M. 238, 614 A 2d 84

(1992); Keirsey v. State, 106 Mi. App. 551, 567-76, 665 A. 2d 700

(1995); and Arnstead v. State, 342 Ml. 38, 67-83, 673 A 2d 221

(1996) . Only two of those, Keirsey and Arnstead, undertook to
provide any explanation of what the subject of population

genetics statistics is all about.?

8 The leading discussion is clearly that in Armstead. Most of the Armstead discussion, however,
deals with the relative merits and demerits of using the so-called “product rule” rather than the so-called “ceiling
(continued...)
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Significantly, all three of those cases dealt with DNA RFLP
anal ysi s. All three of those cases, noreover, dealt wth
evidence that established a “match.” This case, by contrast
deals with DNA PCR evidence and the evidence in this case did
not establish a “match.” Nei t her Jackson nor Keirsey nor
Arnstead even nention DNA PCR evidence. Nei t her Jackson nor
Keirsey nor Arnstead even deal with a situation where no “match”
was made.

Counsel for G oss, however, suggests to us that there is no
| ogical reason why what the case |law says about DNA RFLP
evi dence should not apply to DNA PCR evidence as well. W would
find that |ogic persuasive, if a proviso were added. |f DNA PCR
evidence should, either in the present or at sone future tine,
establish an actual “match,” we would see no reason why the
popul ation genetics statistics that are helpful (or perhaps
necessary) in interpreting an RFLP “match” would not be equally
hel pful (or perhaps equally necessary) in interpreting a PCR
“match.” In terms of the pertinence of population genetics
statistics, the significant dividing line may be not between

RFLP analysis and PCR analysis but between those cases

8(...continued)
principle” and the related problem of selecting the appropriate database, problems that do not concern us in
this case.
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establishing a “match” and those cases establishing sonething
ot her than a “match.”

In the case of a “match,” the value of the interpretive data
seens cl ear. If the DNA of a defendant matches the DNA of the
perpetrator of the crinme, how significant is that “match”? Wat
are the odds against two persons having the sane DNA signature?
In this regard, DNA “fingerprinting” is much like traditiona
fingerprinting, three-quarters of a century later. 1In the early
days of the forensic use of traditional fingerprinting, courts
needed the benefit of interpretive studies. An FBI expert was
required to point out that the odds were a billion or nore to
one that two people would not have precisely the sane
fingerprint. W are now sufficiently indoctrinated that we do
not need t he cont ext ual backgr ound and fingerprint
identification is accepted as a mathematical certainty.

Wth the newer phenonmenon of DNA “fingerprinting,” by
contrast, the contextual background is still necessary. If a
DNA “match” is nade, what is the significance? The discussion

by Judge Miurphy (now Chief Judge) for this Court in Keirsey v.

State, 106 Md. App. at 567, makes clear the value (or necessity)
of the contextual statistics when evaluating a “match”:
The statistical probability anal ysi s

attenpts to answer the question, “Wiat is
the likelihood that a person other than the
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def endant has t he sane DNA as t he
per petrator?”’

“A  match is virtually nmeaningless
wi thout a statistical probability expressing
the frequency wth which a match could
occur.” State v. Vandebogart, 136 N H 365,
616 A. 2d 483, 494 (1992). That is why it is
m sl eading to suggest that the RFLP test
produces a “fingerprint.” That is also why
a statistical probability anal ysi s i S
necessary to determne the chance that sone
other person chosen at random from the
general population has DNA that matches the
def endant’ s DNA.

(Enphasi s supplied).

Al though Arnstead’s discussion of population genetics
statistics, 342 M. at 77-83, dealt with the admssibility of
such statistical data rather than the indispensability of such
data as a sine qua non for any DNA testinony, the entire
di scussion was in the exclusive context of a DNA “match.”
“[T]here are several indications in the statute that the
Legislature also intended the supporting statistics to be

routinely admtted along with the DNA match evidence.” 342 M.

at 77. The Legislature had an awareness “that there is sone
possibility of random matching.” 342 Md. at 78. “[T]he odds of
random matching would be at issue whenever DNA evidence was
presented.” |d.

Arnmstead quoted with approval the report of the National

Research Council, “To say that two patterns mnmatch, wthout
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providing any scientifically valid estimate ... of the frequency
with which such matches mght occur by chance, is mneaningless.”

| d. It cited United States v. Yee, 134 F.R D. 161, 181 (N.D

Chio) (1991), for its statement: “I'f random DNA matching is
possible, then a ‘match’ between two DNA profiles 1is not
meani ngful w thout contextual statistics regarding the odds that
the match was coincidental.” 342 M. at 79. “The General
Assenbly recognized the possibility of random matching ...;
therefore, in rendering DNA evidence adm ssible, we conclude
that the Legislature intended to render the necessary contextual
statistics admssible, not just the ‘raw evidence of a DNA

mat ch.” | d. “W believe ... that the better approach is to

treat the match and the statistics as inseparable conponents of
DNA evi dence.” Id. (Al'l  enphases of the word “mtch”
suppl i ed).

Gross does not sinply gloss over the possible difference
bet ween evidence of a DNA “match” and DNA evi dence of sonething
other than a “match.”  Throughout his argunent, he quotes case
law dealing wth a “mtch” and then, subconsciously or
di si ngenuously, equates the case laws “match” with the *“non-
exclusion” in this case, with no acknow edgnent that the two are
not the sane. W are not prepared, on the basis of what has

been presented to us, to make so uncritical a leap of faith.
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A DNA “match” can be an ultimately daming item of proof and
the value of the interpretive statistics seens clear. W do
not , however, see a necessary | ogical connection between
evidence of a “match” and evidence that nerely establishes
“exclusion or non-exclusion.” Indeed, in the case of exclusion,
it would seem that contextual statistics would be neaningless.
If a person is excluded, that is an absolute non-identification
and popul ation genetics statistics would seem to be beside the
poi nt .

A “non-exclusion” would seemto lie at some internedi ate but
i ndeterm nate spot between an “exclusion” and a “match.” | t
woul d seem that the answer of the examner would be to the
effect, “From the small sanple we have, we have not seen a
di fference and cannot, t herefore, announce an excl usion. On
the other hand, we have not seen enough simlarities to announce
a match.” What is the significance of a “non-exclusion”? Are
popul ati on genetics statistics, even as of today, necessary to
interpret a “non-exclusion”? Are they even helpful? Even if
hel pful, are they legally required as a pre-condition of
adm ssibility? W do not know the answer. W are relieved that
inthis case we are not required to conme up with an answer.

| ndeed, the guidelines of the National Research Council, the

prevailing scientific and forensic guidelines at the tine of
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Goss's trial, indicated that population genetics statistics
were relevant to the interpretation of test results only when a
“mat ch” was declared and then to answer the question: “Wat is
the chance of picking at random a person who has the sane
genetic patterns as found in the evidence sanple?” Comrittee on
DNA Technology in Forensic Science, National Research Council

DNA Technology in Forensic Science (1992)(Prepublication

Manuscri pt) 1-10. That is not the sort of question that would
be asked about a nmere “non-exclusion.”

In yet another regard, Goss’s argunent is flawed. Even if
we were to assunme, arguendo, that Arnstead’ s well-considered
dicta, 342 M. at 79-80, applied to DNA evidence of “non-
exclusion” as surely as it applies to evidence of a “match,”
that was not the controlling law in Novenber and Decenber of

1994. The controlling authority was Jackson v. State, 92 M.

App. 304, 324-25, 608 A 2d 782, cert. denied 328 M. 238, 614

A.2d 84 (1992). Jackson had argued that

wi t hout pr oper evi dence regar di ng t he
probability of a match, evidence that a
match was declared has no relevance.
Wthout probability calculations the fact
that there was a match does not tend to nake
it more or less likely that [a]ppellant was
t he assail ant.

92 Mi. App. at 324.
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In addition to holding that the issue had been waived, this
Court went on to state that “[t]here was sinply no need for the
State to offer additional evi dence, such as probability
calculations, to establish that the testing procedures were
reliable.” |d. Under Jackson, the trial judge' s denial of the
Motion in Limne on Novenber 29 was not in error. There was no
sound |legal reason, therefore, for counsel to renew the
objection to the evidence on Decenber 5. That is the |aw that
trial counsel and trial judge alike were bound to follow in 1994
and that is the law that we ourselves would have followed had
this issue been before us on the direct appeal on which we filed
our own opinion on February 26, 1996.

In assessing counsel’s reliance on Jackson v. State as an

accurate statenent of the controlling law to be followed, we

bear in mnd the direction of Strickland “to evaluate the

conduct from counsel’s perspective at the tine,” 466 U S at

689, and State v. Cal houn’s command that “counsel nust be judged

upon the situation as it existed at the tine of trial,” 306 M.
at 735.
D. Not Objecting to a Ruling for Strategic Purposes: Sub-Issue #2

On this sub-issue, we will indulge Gross, tentatively, with
an assunption in his favor. W wll assunme, arguendo, that

popul ati on genetics statistics could be of significant value in
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interpreting the significance of even a “non-exclusion.” | t
woul d seem that without the interpretive statistics, evidence of
“non-exclusion” would be so insignificant as to be virtually
meani ngl ess. Wth the support of interpretive data, on the
ot her hand, such evidence could take on greater probative val ue.
The State would clearly seem to be the beneficiary of the
interpretive statistics. In this case, the State did not enjoy
such a benefit.

It seens to us that the evidence of “non-exclusion” in this
case, wthout any interpretive statistics, was of such mnina
probative value as to have been insignificant. Wen the tria
judge denied G oss’'s Mtion in Limne on Novenber 29, 1994, his
announcenment of his decision highlighted the extrenely m nina
val ue of “non-exclusion” wthout nore:

| think that PCR testing has been accepted

by the scientific community for what it is.
[I]t’s not the type of test that would

ébecifically link the Defendant as the
perpetrator of the crine, and it’s not
intended to do that, and | think they’ ve

taken great pains to show that that’s not
what it’s intended to do. What it does do
is include or exclude from ... the results
of the test the DNA that’'s attributable to
t he Def endant.

...[I']t’s just Ilike blood tests that

aren’t specifically aimed at ... a Defendant
to [a one] hundred percent [certainty to]
say, “[H e s the one that did it,” but he
fits within a category of those that could
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have done it, that’s evidence. Now, you may
have other evidence that you have to have,
and certainly in a crimnal case you have to
have a lot of evidence to show that the
Def endant does sonething. But | don’t think
j ust because this parti cul ar evi dence
doesn’t show it conclusively that you rule
out the evidence. That’s all part of the
package that the State’'s allowed to present.

So | see nothing wong with the DNA
evidence comng in , as long as it's clear
that it’s not to be accepted as a ... fact

t hat specifically points to this
Def endant, because it doesn’t. Al it does
is include him in the category of people
that could have been ... whose sanple it

coul d have been.
(Enphasi s supplied).

After losing the Motion in Limne, trial counsel inmediately
reversed his field. Initially, he had opposed the adm ssion of
the DNA PCR evidence w thout supporting statistics. At trial
however, he sought to prevent the State from offering such
statistics. For various reasons, no such statistics ever cane
in. In a variation on the thenme of not renewing the objection
on Decenber 5, the post-conviction hearing judge took counsel to
task for the switch and found that counsel’s second position

anounted to a waiver of his earlier position:

O Neill nmde a pre-trial notion in
limne to exclude DNA evidence. The court
denied that notion. O Neill then made a

second notion in limne at trial to preclude
the State from offering any population
genetic statistics. The Court finds that
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O Neill’s second notion in |limne anounts to
a waiver of the pretrial notion in |imne.
Initially, ONeill did not want any DNA
evidence to conme in wthout the population
genetic statistics. However, when this
notion was unsuccessful, he then noved to
preclude the State from presenting any such
evi dence.

The hearing judge then ruled that that waiver of the earlier
objection “anpbunt[ed] to a deficient performance” because the
i ssue was not preserved for appellate review

We concl ude, quite to the ~contrary, that ~counsel’s
flexibility was imaginatively adroit. Having lost the battle to
keep the DNA PCR evidence out, he turned defeat into quasi-
victory by denying the evidence any significance. On cross-
exam nation of the State’s DNA expert, counsel got her to admt
that she “did not feel the evidence was strong enough to report
the genotype frequencies.” Counsel “mlked” a difficult
situation to maxi mum advantage. This quick adjustnment to seem ng
adversity was counterpunching at its best.

E. Not Objecting to Evidence That Is Not Harmful: Both Sub-Issues

Wth respect to both sub-issues, another very cogent and
persuasive reason for not objecting when the DNA PCR evidence
was introduced on Decenber 5 is that the evidence did not in any
way hurt the defense case and was, indeed, conpletely conpatible

with the defense version of events. It showed that at sone tine
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shortly prior to Peggy Courson’s death, G oss COULD HAVE BEEN
in sexual contact with her, to wit, he was NOT EXCLUDED as a

possi ble donor of a DNA sanple revealed by a vaginal swab.
Gross took the stand, of course, and testified that he had had
sexual intercourse with Peggy Courson within twenty-four hours
of her death.

Wth respect to the relative insignificance of the DNA PCR
“non-exclusion” evidence as a totality, the testinony of Goss’s
| awyer at the post-conviction hearing places it in realistic
per spective:

Q When Judge WIllians ruled that the PCR
testinmony that the Defendant could not be
excl uded was adm ssible, did you feel ... it
woul d have significant ... inpact on the
out cone of the case?

A No, because | was aware that Alvin was
going to testify, at least from a strategic
perspective, we anticipated that he was
going to testify. | did not believe it was
a significant issue in the case.

At the hearing on his Petition for Post-Conviction Relief,
on the other hand, Goss hinself strained to preserve for the
i ssue a shred of possible prejudice by claimng that but for the
DNA PCR evidence, he would never have taken the stand and nade
t he damagi ng admi ssion as to sexual contact w th Peggy Courson

The whole thrust of this position is Goss’'s effort to forfend

the State’s argunent that Goss's testinony rendered noot the
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entire question of the admssibility of the DNA PCR evidence, to

wit, rendered noot G oss’'s entire Petition for Post-Conviction

Rel i ef .

At

the post-conviction hearing, Goss's attorney fi

rmy

mai ntained that it was always the settled defense strategy that

Gross would take the stand and testify as he did:

[A]s trial counsel, and [as] certainly the
attorney who had the nobst contact wth

M. Goss, | knew ... what his desires and
wi shes were and his desires and w shes were
to testify. ... | didn't think that in the
mddle of trial M. Goss was going to
change his deci sion. Certainly he has the
prerogative to do that, and you're right, it
is absolutely his decision. But from the
standpoint of ... trial strategy ... there
was no question | believed M. Goss was

going to testify.

(Enmphasi s supplied).

The hearing judge pointed out that at the nonent

counsel

declined to nmake an objection on Decenber 5,

decision to take the stand had not yet been made:

That ,

At the point this evidence was admtted,
Petitioner had, of course, not testified,
and Petitioner and his counsel still had
plenty of time and opportunity to evaluate
or reeval uate whether Petitioner shoul d
testify.

unquestionably is, does not pass the decisional poi

the f

nt of

when

i nal

of course, is a truism The defendant, whose decision it

no

return until the literal nonent he takes or declines to take the
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stand. A trial strategy, on the other hand, has frequently been
devel oping well before that point, as it was in this case. Even
though the wultimte decision may be in the hands of the
defendant, we, in assessing the wisdom of a trial strategy, are
nore focused on the mnd of trial counsel. W are interested in

his reasonable perception of the decision that should and

presumably will be made. Counsel made his perception very
cl ear:

[Flrom day one ... we all believed that M.

Gross was going to testify. ... Alvin wanted

to testify. Alvin wanted an opportunity to

respond to these allegations. He had never

had that chance. Alvin wanted to tal k about

i ssues pertaining to Troy King. ... | think

Alvin needed to testify as it related to the
alibi and to go through the specifics of his
wher eabouts the evening that she was kill ed.

[I1]t was never considered that Alvin
would not testify. He had no crimnal
record that was going to be admssible
against him that would sonehow damage his

credibility. Alvin is a very believable
person and | ... believe that he made a good
W t ness.

(Enmphasi s supplied).

What is also clear is that the trial decision to put G oss
on the stand was an inperative strategy to attenpt to counteract
the hair and fiber evidence that indisputably put Peggy Courson
in Goss’'s autonobile at sonme tinme not |ong before her death.
The DNA PCR evidence, for its part, added alnost nothing to the

certainty of that fact. There was also a strategic necessity to
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have Gross explain away, if he could, the testinony of both King
and Carpenter as to his possession of the .32 caliber revolver

that could have been the nurder weapon. As counsel expl ai ned,

Goss “had no crimnal record that ... wuld damage his
credibility” and he was, in counsel’s judgnent, “a very
bel i evabl e person” who would “nake a good w tness.” W t hout

sonme explanation by him of those very incrimnating facts, the
defense would have been no defense at all. Def ense counsel
explained, first with respect to physical evidence in and from

the car, what seens to us to have been sound strategic thinking:

[T]he way | looked at it, Alvin needed to
explain the pubic hair. Alvin needed to
explain the head hair. Alvin needed to
explain the fibers fromthe ... mat of the

car and there [were] other additional fibers
The notebook and the fingerprints.
There [were] seven independent pieces of
evidence linking him to this victim above
and beyond the issue of the DNA. So |I think
unl ess there was sone conpelling reason not
to put Alvin on the stand, and | didn’t know
of any reason to not put him on the stand
coupled with the fact that he wanted to

testify. | nmean, you know, he runs the show
her e. | mean, we certainly guide him al ong
the way, but ... he wanted to take the
W t ness stand. He said, that’s what | want
to do. | want to tell these people what had
occurr ed. So | mean, that was why we

obviously allowed him to do what he wanted
to do. Mre inportantly, | think he had to,

| nmean, in ny estimtion. | nmean, and |
also think it made sense for the jury to
hear from this gentleman. ... Alvin is a
good-1 ooki ng man. He’s articul ate. He

comes from a good famly. He makes a good
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wtness and | think that he mde a good
W t ness. You know, that was the assessnent
| think of everybody who was handling this
case.

(Enmphasi s supplied).

A second reason dictating that Goss had to take the stand
was the necessity to place sone spin on his confession of
murder, not to the police but to his best friend:

Q Dd you also feel that he needed to

explain in sone form Troy King' s statenent
where he admtted to shooting the victinf

A OCh, no question. ... Troy King is his
best friend. ... Troy King and he were
extrenely close, ... they hung out together,

they talked daily, although that had been
strained in sonme respect because Troy King
had noved. So here you have a situation
where his best friend essentially is comng
in to testify against him and | think there
had to be sone explanation for that, that no
one else that | was aware of could offer any
rational explanation for [that] other than
M. G oss.

(Enmphasi s supplied).

Yet a third reason dictating that G oss should take the
stand was the necessity of supplying sone explanation as to why
he had been in possession of the .32 caliber revolver that could
wel | have been the nurder weapon:

Q And did you also feel that he needed to
explain the fact that he had showed M. King
and M. Carpenter the gun?

A Well, undoubtedly. ... | nean, there's a
multitude of reasons why we would want him
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to testify and that was certainly one of the
factors.

(Enphasi s supplied).

We cannot credit the specul ative conclusion that but for the
trial judge' s denial of the Motion in Limne with respect to the
DNA PCR evidence, G oss would not have taken the stand in his
own defense. Mdre pertinently, fromthe critical perspective of
Decenber 5, 1994, when the failure to object now under scrutiny
took place, Goss's lawer had every reason to believe that
G oss would follow the only rational defense strategy avail able
to him to wit, that he would take the stand and testify as he
di d. Under those circunstances, the evidence as to the DNA PCR
“non-exclusion” that cane in wthout objection on Decenber 5 did
not in any way conprom se the defense. |In our assessnent of the
performance conponent, we hold that counsel was not deficient
for not objecting to evidence that did not hurt G oss in any way
but was conpletely conpatible with his version of events.

F. The Non-Objection of December 5: In Conclusion
Even though we are doing so in that case, we are not

suggesting for a nmonment that an eval uation, under Strickland v.

Washi ngton, of whether a defendant at his trial received the

effective assistance of counsel requires breaking the overall

trial performance down into an infinite nunber of constituent



-102-
fragments and then evaluating each fragnent in a vacuum It is
only because we are reversing the decision of the post-
conviction petition hearing judge in this case that we are
indulging Goss in such a detailed and fragnmented anal ysis. Al
that is required is an overall assessnent of effectiveness under

the totality of the circunstances. Strickland v. Washington,

466 U.S. at 695-96. In this case, however, Goss hits us, as he
hit the post-conviction hearing judge, with such a rapid-fire
barrage of intertwining contentions of surface plausibility that
it is alnost inpossible to answer the total bonbardnment without
pai nst aki ngly pinning the contentions down and then, one by one,
| ooking at themin nore tranquil detail.

In looking at the decision of Goss’'s counsel not to renew
his objection to the DNA PCR evidence on Decenber 5, as that
deci sion bears on the overall perfornmance conponent, we, by way
of our independent review of this ultinmate and conclusory fact,
see no deficiency in that performance.

THE TWO HYBRID ISSUES:
THE PREJUDICE COMPONENT AT THE APPELLATE LEVEL

Wth respect to these two sub-issues that we have
characterized as hybrid, our consideration of the appellate
prejudi ce conponent is, fortunately, already 98 percent

conpl et ed. These two instances of all egedly deficient
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performance by trial counsel--1) the failure on Decenber 5 to
renew the objection to DNA PCR evidence generally and 2) the
failure on Decenber 5 to renew the objection to DNA PCR evi dence
on the specific ground that it was inadnmssible wthout
acconpanyi ng popul ati on genetics statistics--replicate precisely
two of the three instances of allegedly deficient perfornmance by
appel l ate counsel. At the appellate level, the allegedly
deficient performance was in failing to appeal those two issues.
At the trial level, the allegedly deficient performance was in
failing to preserve those two issues so that they could be
appeal ed.

In order to denonstrate appellate prejudice resulting from
trial counsel’s failure to preserve these two related sub-issues
for appellate review, G oss would have to show, in the words of

Smth . Robbi ns, 145 L. Ed. 2d at 780, “a reasonabl e

probability that but for counsel’s” failure to preserve the
issues for appellate review, “he would have prevailed on his

appeal .” State v. Thomas, 325 M. 160, 599 A 2d 1171 (1992)

was a case where the defendant clainmed that trial counsel’s
failure to preserve an issue for appellate review constituted
i neffective assistance of counsel. In rejecting that claim for
the Court of Appeals, 325 M. at 182, Judge Karwacki expl ai ned

that even if a deficiency with respect to the performance
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conponent were assuned, there still nust be a showng of
appel | at e prej udi ce:

Thomas clains that he was denied his
right to effective assistance of counsel
because his trial counsel failed to preserve
for appellate review the trial court’s
refusal to strike certain prospective jurors
for cause.

Assuming that M. Kinsley's failure to
preserve Thomas’s challenges of jurors for
cause constituted defi ci ent per f or mance
sufficient to satisfy the first prong of the
Strickland test, we hold that Thomas has
failed to satisfy his burden under the
second prong of that test to denonstrate
that his trial counsel’s errors prejudiced
hi s def ense.

(Footnote and citation omtted; enphasis supplied).?

W have already noted that for a nunmber of sound reasons
ot her than non-preservation, Goss’s appellate counsel chose not
to raise those issues on appeal. After detailed analysis, we
have held, noreover, that Goss's appellate counsel was not

ineffective for choosing not to raise those issues on appeal

9 Although the principle for which we have cited State v. Thomas has not been affected by subsequent
developments in the case, the case itself has had an extended life. The Court of Appeals reversed the ruling
of the post-conviction hearing judge, Joseph F. Murphy, Jr., that Thomas was entitled to a new sentencing
hearing. It remanded the case to the circuit court for further proceedings. On remand and following another
hearing, Judge Murphy again vacated the death penalty and ruled that Thomas was entitled to a new sentencing
hearing. For a second time, the Court of Appeals reversed his decision in that regard. State v. Thomas, 328
Md. 541, 616 A.2d 365 (1992).

Thomas petitioned for habeas corpus relief to the United States District Court, where Judge Frederick
Motz ruled that Judge Murphy had been correct in vacating the death penalty. Thomas-Bey v. Smith, 869
F.Supp. 1214 (1994). In an unpublished opinion, the United States Court of Appeals for the Fourth Circuit
affirmed the decision of Judge Motz. Thomas-Bey v. Nuth, 67 F.3d 296 (1995).
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It follows that there can be no “reasonable probability” of
prevailing on issues that, even if preserved, would not have
been appeal ed in any event.

Save only for our nention of non-preservation, everything
we said and everything we held on the subject of the
ef fectiveness of Gross’s appellate counsel, with respect to both
the performance conponent and the prejudice conponent, conpels
our present and inextricably related holding that tria
counsel’s failure to preserve these two sub-issues for appellate
review did not result in any possible appellate prejudice.

In evaluating the performance of appellate counsel, we

gquoted from Smth v. Robbins, 528 U S |, 120 S. C. 746, 145

L. Ed. 2d 756, 782 (2000); Jones v. Barnes, 463 U S. 745, 751-

52, 103 S. C. 3308, 77 L. Ed. 2d 987 (1983); and Cken v. State,

343 Md. 256, 271, 681 A 2d 30 (1996), for the proposition that,
wWith respect to appellate issues, counsel should engage in a
W nnowi ng process, pushing the stronger issues and ignoring the
nore  peri pheral i ssues. W found appellate counsel’s
performance on direct appeal to have been highly commendabl e and
his choice of appellate issues soundly based. Hi s decision to
raise the issues he did on direct appeal and to ignore the DNA-

rel ated i ssues received our conpl ete endorsenent.
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W exam ned not only the strength of the appellate issues
that were raised but the relative weakness of the appellate
i ssues that were not raised. In that latter regard, what we
said about the non-preservation of these two DNA-related sub-
issues is, of course, inappropriate to our present analysis.

That one factor, which tilted in favor of the effectiveness of

appel late counsel, tilts against the effectiveness of trial
counsel . That is why we said our earlier consideration of the
ef fectiveness of appel l ate counsel is only 98 percent

di spositive of the present issue of appellate prejudice. W now
conclude that our earlier analysis about the effectiveness of
appel | ate counsel would have been exactly the sane even w thout
t his non-preservation factor.

VWhat we earlier observed about the relative weakness of
these two issues on the legal nerits--pointing out that the
post-conviction hearing judge actually ruled that the trial
judge was not in error for deciding these issues as he did--has
equal pertinence here. What we earlier observed about the
relative weakness of these two issues because of their
immteriality--they did not harm G oss because they were not at
odds with his trial testinony--has equal pertinence here.

Everything that we earlier said and held with respect to the

prejudi ce conponent of the appellate effectiveness issue is
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equal ly pertinent here. W there pointed out that the post-
conviction hearing judge found both rulings by the trial judge
to have been free from error and that there is no appellate
prejudice in not appealing a loser. That is equally foreclosing
about the failure to preserve a |loser for appellate review W
there said that had the issues been before us on direct appeal

we would not have found reversible error with respect to either
of them That this is the ultinate test of appellate prejudice

was made very clear by State v. Thomas, 325 Ml. at 182, where

Judge Karwacki pointed out the issue before the Court:

Thomas alleges that had this Court
reached the jury selection issues raised on
Thomas’ s di rect appeal , t here IS a
reasonable probability that we would have
reversed his convictions.

(Enphasi s supplied). In answering that question in the negative,
the Court of Appeals, 325 M. at 188, reviewed that issue,
hypothetically before it, and concluded that it would not have
“reversed his convictions”:

In sum a review of Thomas’s conplaints
levied against the two jurors who served
reflects no showng of an abuse of
di scretion by the trial judge that would
have resulted in a reversal of hi s
convictions on direct appeal.

(Enmphasi s supplied). That conclusion is absolutely dispositive
of the closely-related appellate prejudice conponent now under

revi ew. If the issues would not have prevailed on appeal, even
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had they been preserved and raised, there was self-evidently no
prejudice in failing to preserve themfor appellate review.

When trial counsel on Decenber 5 failed to renew his earlier
objection to the DNA PCR evidence, he failed to preserve two
sub-issues for appellate review Nei t her of those sub-issues
woul d have been raised on appeal, even if they had been
preserved. Nei t her of those sub-issues would have prevailed on
appeal, even if they had been preserved and raised. Sel f -
evidently, no appellate prejudice resulted from this allegedly
deficient performance by of trial counsel

INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL

O the seven instances the post-conviction hearing judge
cites of ineffective assistance of counsel, only one retains the
classic configuration of an allegedly deficient performnce by
trial counsel l|leading to alleged prejudice when it cones to the
trial verdict. The hearing judge, inter alia, found that tria
counsel failed “to investigate, hire, and properly prepare a
qualified, conpetent expert in the field of DNA PCR testing.”
The expert with respect to whom that finding was nade was Dr.
Wal ter Rowe.

As to Dr. Rowe, the hearing judge found:

Thi s Cour t finds t hat ONeill’s

performance was deficient in that he did not
thoroughly investigate Rowe’'s credentials.
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Had he done so, he would have discovered
that Rowe was not qualified to testify as an
expert on DNA PCR evi dence. Wil e Rowe nmay
be qualified in other areas, the evidence
was clear that he was not qualified to
testify about PCR testing. Had O Neill
properly questioned Rowe in the hiring
process, based on the results of that

i nterview, he presumabl y woul d have
conducted a search for a qualified expert.
At the very least, ONeill should have

requested a postponenent when Rowe was found
not to be qualified as an expert in order to
find anot her doctor who would qualify.
1. Trial Counsel: The Performance Component
In making our evaluation of trial counsel’s performance in

all egedly not investigating sufficiently Dr. Rowe’ s credential s,

we bear in mnd the adnonition of Strickland v. Washi ngton, 466

U S at 691:

In any i neffectiveness case, a
particul ar decision not to investigate mnust
be directly assessed for reasonableness in
all the «circunstances, applying a heavy
nmeasure of deference to counsel’s judgnents.

(Enmphasi s supplied).

a. The Hiring and Utilization of Dr. Rowe Generally
After thoroughly reviewwng the transcript of the post-
conviction hearing, we conclude that Goss's trial counsel did
a highly professional job in hiring and utilizing a variety of
expert wtnesses in order to prepare the defense for every

conti ngency. Counsel utilized two private investigators to
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assist in interviewng witnesses. He personally interviewd the
doctor who did the post-nortem autopsy. He contracted with his
own i ndependent expert to confirm or deny what had been found by
the State’s fingerprint analysis. He simlarly hired an expert
to confirm or deny the State’'s ballistics report. He hired a
Dr. Shapiro to do a psychol ogi cal work-up of G oss. He hired a
pol ygraph exam ner to do a polygraph analysis of G oss. (This
was apparently successful in persuading the State’s Attorney for
Anne Arundel County to take the death penalty off the table).

Dr. Rowe was hired for a nunber of purposes, one of which
was to serve as the defense expert on the hair and fiber
anal ysis that was perfornmed by the FBlI |aboratory. Dr. Rowe was
also to function as the defense expert on DNA PCR evidence, as
well as to educate the defense |l egal team on the entire science
of DNA identification. Counsel also hired a Dr. Mdintock as
a backup to Dr. Rowe on the subject of DNA analysis. Wth
respect both to Dr. Rowe and Dr. Mdintock, defense counsel
initially contacted the Death Penalty Unit of the Public
Defender’s Ofice and spoke with the head of that wunit, Tom
Saunder s. It was through M. Saunders that counsel |earned the
names of Dr. Rowe and Dr. Mdintock.

Wth respect to the general admssibility of DNA PCR

evidence, neither Dr. Rowe nor Dr. Mdintock were put on the
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stand at the hearing on the Mtion in Limne to contest that
evi dence. Counsel nmade it clear, at the subsequent post-
conviction hearing, that he did not expect to prevail on that
i ssue but nonetheless chose to put the State, as the proponent
of the evidence, through its paces. He also testified at that
hearing that both Dr. Rowe and Dr. MCdintock had indicated to
him that in their opinion, DNA PCR evidence was generally
accepted in the scientific comunity. Master Cynthia Ferris,
who had been the prosecutor at Goss’s trial, explained at the
post-conviction hearing that in 1994 the nunber of conpetent
expert witnesses in the area of PCR DNA evidence was “extrenely
[limted.” No one, including the expert who testified for G oss
at the post-conviction hearing, Dr. Theodore Kessis, ever
testified that there was a single expert anywhere in the United
States in 1994 who would have testified that DNA PCR evidence
was not generally acceptable in the scientific comunity.

Wth respect to the ability of Dr. Rowe to qualify as an
expert in the field of DNA, Dr. Rowe had infornmed counsel that
“he had qualified on four occasions as an expert in the field of
DNA.” On his voir dire examnation at the hearing on the Mtion
in Limne, Dr. Rowe stated that in addition to having testified
as a DNA expert in Mnnesota and California, he had testified at

Frye-Reed hearings concerning DNA evidence in Maryland,
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specifically the tw cases that wultinmately were

reported as Cobey v. State, 80 MI. App. 31, 559 A 2d 391 (1989)

and Yorke v. State, 315 Ml. 578, 556 A 2d 230 (1989).

At

t he

post-conviction hearing, counsel explained why he relied on Dr.

Rowe as a

(Enphasi s

qual i fied expert:

He indicated to us that he taught at George
Washi ngton University on the subject of DNA,
that he had qualified as an expert in other
fields repeatedly, that he had attended
sem nars, that he had sufficient know edge
and information as an expert to be able to
testify as an expert. | had no reason to
doubt him No reason to believe that he
wasn’t qualified, especially in light of the
fact that his nane was provided to us by the
Death Penalty Unit and they, to the best of
my know edge, had used him before. It’s ny
understanding he, today, testifies as an
expert in the field of DNA

suppl i ed).

Under cross-exam nation, Gross’s counsel went on:

Dr. Mcdintock had direct experience dealing
with ... both PCR and RFLP in a |aboratory
setting. He had worked for the National
Institute of Health. ... Dr. Rowe is a
graduate of Harvard University. He' s a very
bright man. He's a teacher, he’'s a
professor at George Washington University
where he’s taught for over nineteen years at
the tinme. ... [T]lhis man is representing to
me that he’s qualified to give his opinion
as an expert. He represents to ne that he's
testified as an expert before on this
subj ect . | had no reason to doubt that he
was not an expert in this area.

Q@ Qualified to testify as an expert on DNA
PCR or DNA RFLP?
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A Well, both.

(Enmphasi s supplied).

Part of the function of Dr. Rowe was to educate the defense
legal team on the arcane subject of DNA identification (a
guandary wth which we can enpathize). |In that capacity, he not
only performed his teaching assignnent with the defense |awers,
but he traveled with themto the Cellmark D agnostic Laboratory,
so that they could check out the DNA results for thenselves.
At least half a day was spent in a neeting roomrented for the
occasion at a Holiday Inn adjacent to the Cellmark facility.
Dr. Rowe was present not only for the interview with Dr.
Charlotte Wrd but also for the interview with Mlissa Wber,
who would be the State’s prinmary expert. It turned out that
Mel i ssa Weber was one of Dr. Rowe’s students before she received
her Master’'s Degree from his departnent. Wth respect to the
trip to Cellmark Laboratory, Gross’s counsel testified:

In regard to Dr. Rowe, did you receive the
conplete file from Cel | mark?

A To the best of ny know edge we did.

Q And the protocols and everything of that
nat ur e?

A Yes, ma’ am

Q kay. And did you have Dr. Rowe review
t hose?
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A Not only did we have Dr. Rowe those, |
mean, Dr. Rowe ... cane with us to Cellmark
when we nmet with their expert, and Dr. Rowe
knew Melissa Weber because Melissa Wber was
one of his students so ... he was able to
converse with her directly about this
situation because he had a relationship that
he had devel oped wth her.

Q And did you also neet with Dr. Wrd at
Cel | mar k?

A Yes.

Q And Dr. Rowe was in the presence of that
entire neeting?

A.  Yes, he was.

Q And that took a couple hours. Correct?
A Yes, ma’am
(Enphasi s supplied).

Counsel also testified that he had Dr. Mcdintock review the
file from Cellmark Diagnostic. Neither Dr. Rowe nor Dr.
McClintock found any evidence of contamination in the analysis
performed by Cellmark. The notion to oppose the receipt of DNA
PCR evidence generally, noreover, was purely pro form. Wth
respect to the Mdtion in Limne as it challenged the DNA PCR
evi dence generally, both Dr. Rowe and Dr. Mdintock believed
that DNA PCR evidence was generally accepted in the scientific
community. Wether they were offered or qualified as experts on

DNA PCR evidence generally is beside the point, for there was
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nothing to which they would have testified that would have been
hel pful to the defense. Gross’s counsel was not surprised that
t hat was the case.
On our independent review of the entire record as it applies
to the hiring and utilization of Drs. Rowe and Mdintock, we
see nothing that would persuade us that, in the words of

Strickland v. Washington, “counsel’s representation fell below

an objective standard of reasonableness.” 466 U S. at 688. |t

was not, in the words of Glliam v. State, 331 M. at 665-66,

“outside the wide range of professionally conpetent assistance.”
b. Dr. Rowe and Population Genetics Statistics
At the conbined hearing of Novenber 29, 1994 on the Mbdtions
in Limne, the primary thrust of Goss’'s attack was on the
relevance of DNA evidence in the absence of interpretive
popul ati on genetics statistics. It was with respect to that
area of attack that the post-conviction hearing judge found
specifically that trial counsel’s performance was deficient:
If ONeill had hired a conpetent expert,
there is a possibility that an expert would
have testified that wthout the population
genetic statistics, the results of the DNA
PCR testing are neaningless to the jury

because they would have no basis upon which
to interpret the results.
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(Enphasi s supplied). The hearing judge believed that the
failure of Dr. Rowe to be accepted as a DNA expert dooned
G oss’s chances of success on this issue:

[ T]his Court believes that had O Neill hired
a qgualified expert to testify on
Petitioner’s behalf, the expert nmay well
have been able to argue to Judge WIIlians at
the first notion in |imne that the DNA
results should not be admtted w thout the
popul ati on genetic statistics.

(Enphasi s supplied).

As we review the transcript fromthe original hearing on the
Motion in Limne, however, it appears that Dr. Rowe testified
fully and conpletely on this subject. To be sure, he was not
accepted as an expert on DNA PCR anal ysis. He was, however,
accepted as an expert on forensic serol ogy. In that capacity,
he testified without limtation on the subject of population
genetics statistics. On his voir dire exam nation, he explained
that frequency calculations in forensic serology (blood type
conparisons) are no different from frequency calculations wth
respect to DNA PCR testing:

Frequency cal culations that are used in
these cases |[DNA] are the sanme Kkind of

frequency calculations that have been used
in forensic serology since forensic serology

began. | was originally trained as a
forensic serologist, and trained in the
interpretation of genetic marker analysis
results. ... | have continued to do those

kinds of interpretations. | have done
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serological testing of the sanme type over
the many years that 1’ve been a faculty
menber at George Washington University. I
teach the interpretation of this kind of
genetic marker analysis data, routinely, not
only in survey courses, but also in in-depth
courses in the field of forensic science.

Q Al right. So frequency cal cul ations
are not sonmething that’'s sinply limted to
the testing in PCR testing, but ... it goes
along wth many other studies. Is that
correct?

A That's correct.

(Enphasi s supplied).
The trial judge first accepted Dr. Rowe as an expert on

frequency cal culations as a forensic serol ogist:

Court: I’1l let himtestify as a forensic
serol ogi st ...
Court: ... on frequency cal cul ati ons.

(Enphasi s supplied). He then ruled that he would permt himto
offer his expert opinion on frequency calculations wth respect
to DNA as wel | :

Court: Vell, 1’1 let him do the DNA :
[ because] he said it’s the sane cal cul ation

(Enmphasi s supplied).
In the last analysis, Dr. Rowe testified wearing Expert Hat
“B” instead of wearing Expert Hat “A” Regardl ess of which

Expert Hat he was wearing, his expert testinony was precisely
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t he sane. H s opinion was that the DNA PCR analysis of a nere
“non-exclusion” “could include thousands of individuals.” Wth

specific reliance on Dr. Rowe’'s expert testinony, Goss’s

counsel, in final argunent before the trial judge, argued that
“the results are neaningless.” On that critical issue, Dr.
Rowe’ s expert testinony never mssed a beat. In choosing and

using Dr. Rowe as his expert, noreover, in no way can it be held
that trial counsel did not provide “reasonably effective
assi stance” or that trial “counsel’s representation fell below
an objective standard of reasonableness ... under prevailing

prof essional norms.” Strickland v. Washington, 466 U S. at 687-

88. Counsel’s conduct did not constitute what Oken v. State

characterized as “unreasonabl e professional judgnent.” 343 M.
at 283.
c. The Failure to Request a Postponement

Not wi t hstandi ng the fact that the attack on DNA PCR evi dence
generally was only pro forma, the post-conviction hearing judge
was of the opinion that, when Dr. Rowe failed to qualify as an
expert in that regard, trial counsel should have sought a
post ponenent and |aunched a search for another expert who m ght
qualify in that regard:

At the very least, ONeill should have
requested a postponenent when Rowe was found
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not to be qualified as an expert in order to
find anot her doctor who would qualify.

At the post-conviction hearing, however, trial counsel nade
it clear that there was no point in further pursuing such a wll
o' the wisp. Neither Dr. Rowe nor Dr. Mdintock, even had they
qualified as experts, were going to testify that DNA PCR
evidence did not satisfy the Frye-Reed test, nor apparently was
anyone else in the country available to testify to that effect.

In yet another respect, there was no point in pursuing such
an exercise in futility. It had already been determ ned by the
defense team that Gross was going to testify and to acknow edge
having had sexual intercourse with Peggy Courson. The DNA
evidence would have had no possible adverse effect on the
def ense. It would, however , have <cost Goss’'s already
overextended famly an additional and totally wunnecessary
expense. As counsel testified:

W knew Alvin was going to say that he had

relations with her. So | wasn’'t going to
spend — | nean, that famly, they spent a
fortune on this young nan. W had hired a
ballistics expert, we hired an expert to do
t he fingerprints, we had hired a

psychol ogist, we had hired an expert to
anal yze obviously the DNA, Dr. Mdintock,
and it got to a point where quite frankly |
didn't think that was an issue that | would
have spent nore noney on.

(Enmphasi s supplied). As Strickland v. Washington rem nds us,

466 U.S. at 691, in assessing “a particular decision not to
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investigate,” we nust “apply a heavy neasure of deference to
counsel’s judgnents.”

In this case, noreover, there had not even been a failure
to investigate. Goss’s trial counsel obtained from Dr. Rowe
and from Dr. Mdintock everything that he ever realistically
expected to obtain from them Wth respect to sone alleged
deficiency on his part in failing to seek a postponenent so that
he could search out and procure some other opinion from sone

ot her expert, we feel in this case as we did in Crincione v.

State, 119 Md. App. at 493:

Trial counsel investigated and procured the
t horoughly adequate expert opinions of Drs.
Spodak and Richnond, and his valid decision
not to investigate the sim/lar opinions of
ot her experts is not rendered infirm by the
potential for a death penalty. In sum
having nade a valid decision to rely on
particul ar experts for t he necessary

testinony at trial, counsel was wunder no
consti tutional duty to conduct further
investigations into the potential testinony
of other experts. The decision not to
investigate resulted in no deficiency of
representation and no prej udi ce to
appellant, and appellant was not denied

ef fective assistance of counsel thereby.
(Enmphasi s supplied). See also Glliam v. State, 331 M. 651,

671, 629 A 2d 685 (1993). And see Burger v. Kenp, 483 U S

776, 794-95, 107 S. C. 3114, 97 L. Ed. 2d 638 (1987).

2. Trial Counsel: The Prejudice Component
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From the use of Dr. Walter Rowe as its DNA expert to the
exclusion of other possible DNA experts, the defense in this
case suffered no trial prejudice. The State's satisfying of the
Frye-Reed test for the admssibility of DNA PCR evidence was

virtually a foregone conclusion. As Arnstead v. State, 342 M.

at 53 n.9, predicted, the discernible trend was in favor of the
acceptance of DNA PCR evidence. It has today been accepted by
every jurisdiction which has ruled on the question. In that
regard, G-oss suffered no prejudice.

Wth respect to the denial of the Mdtion in Limne based on
the alleged irrelevance of DNA PCR evidence of “non-exclusion”
in the absence of supporting popul ation genetics statistics, the
trial judge’'s decision properly went against &G oss. The

prevailing law at the tinme was Jackson v. State, 92 Ml. App. at

324, which held that the State had no need to offer the
interpretive statistics as a precondition to evidentiary
adm ssibility. In an effort to counter that ruling, however,
Dr. Rowe was offered as an expert. In an expert capacity, he
testified fully and conpletely as to the |ack of probative val ue
of any DNA identification offered in the absence of such
statistics. From his use as opposed to the use of some other

expert, Gross suffered no prejudice.
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As peri pheral evidence that G oss had been in sexual contact
with his victim noreover, Goss suffered no prejudice from the
use of the evidence. Qher evidence of his involvement with the
victim both indisputable physical evidence and his own
adm ssions to a close friend, was overwhel m ng and the equivocal
DNA “non-excl usi on” added al nost nothing in that regard.

In the last analysis, Goss suffered no prejudice from his
reliance on Dr. Rowe as his expert because the State’'s use of
the DNA “non-exclusion” did not harm G- oss’s defense in any way.
As we have fully discussed, it was strategically inperative that
he take the stand to give his version of his undeni able contact
with the victim He testified to having had sexual intercourse
with her within a period of twenty-four hours prior to her
death. The DNA evidence was fully conpatible with that version
of events. In no possible way was G oss prejudiced in terns of
the trial result by his use of Dr. Rowe as his expert. |t
cannot be said that it “actually had an adverse effect on the

defense.” Strickland v. Washi ngton, 466 U S. at 693.

IN CONCLUSION
Qur holding with respect to Goss’'s direct appeal is the
product of three two-pronged sub-hol dings. As a result of our
i ndependent constitutional appraisal of the ultimte, conclusory

guestions, we hold 1)(a) that trial counsel’s performance in
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choosing and using an expert w tness was not deficient and (b)
that even if, arguendo, it were assunmed to have been, it did not
“so undermine the proper functioning of the adversarial process
that the trial [could] not be relied on as having produced a
just result;” 2)(a) that trial counsel’s performance in not
preserving two issues for appeal was not deficient, and (b) that
even if, arguendo, it were assuned to have been, there was no
“reasonabl e probability” or “substantial possibility” that, but
for such failure, Goss “would have prevailed on his appeal;”
and 3)(a) that appellate counsel’s performance in not appealing
three issues was not deficient and (b) that even if, arguendo,
it were assumed to have been, there was no “reasonable
probability” or “substantial possibility” that, but for such
failure, Gross “would have prevailed on his appeal.” Fromthese
t hree sub-hol dings proceeds our ultimte holding that Goss was
not denied his Sixth Amendnent right to the effective assistance
of counsel.

Accordingly, we reverse the judgnent of the post-conviction
hearing judge that Goss suffered such a constitutional denial
and the consequential order that G oss be awarded 1) a new tri al

or 2) inlieu of a newtrial, a new appeal

ADDENDUM
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One additional issue remains before us for resolution. At
t he post-conviction hearing, the hearing judge granted relief to
G oss wth respect to sonme of his contentions, and the State’s
Application for Leave to Appeal was based on that grant of
relief. Wth respect to several other contentions raised by
Gross, however, the post-conviction hearing judge denied relief,
and Gross filed a Conditional Application for Leave to Appeal
from that denial, conditioned on the eventuality that we m ght
reverse the grant of relief on the first set of contentions.
Rat her than subject the case to a series of protracted
procedural conplications, counsel both for the State and for
Gross comrendably agreed that the State would include in its
initial brief the issue raised by Goss in the Conditional
Application for Leave to Appeal and would respond to it as if it
had al ready been raised. In its appellant’s brief, the State
did just that and G oss, in his appellee s brief, “responded’” by
pressing the argunent. In reply brief, the State responded to
that “response” and the issue was addressed before us at oral
argunment. The contention is properly before us.

The contention involves the State’'s cross-exam nation of
four character w tnesses presented by the defense. Edwin Plater
testified that Gross was “a good person,” “straight-forward,”

and “honest.” April Miller testified that Goss had a good
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reputation and was not violent. Carl Butler testified that
Goss’s reputation in the community was good and that he had
never known G oss to be violent. Erica Estep testified that
Gross had many friends, was popular, and was an honest person

The State on cross-examnation probed all four character
W t nesses by asking whether their opinions would be different if
they had known 1) that shortly after the nurder, several people
had seen Gross with a gun; 2) that G oss had been heard to say
such things as “this gun has a life on it;” and 3) that Goss
had admtted to a friend that he had shot a wonan. Al'l  four
character w tnesses responded wunequivocally that their good
opi nion of Gross would not change.

Gross’s contention is that it was legal error for the State
to have been permtted to pose *“guilt assumng” questions.
Goss cites no Mryland case law, and we know of none,
prohi biting such questions or even dealing with the subject of
“guilt assum ng” questions. The controlling Mryland |aw on
this evidentiary issue is Ml. Rule 5-405, which provides:

(a) Reputation or opinion. 1In all cases
in which evidence of character or a trait of
character of a person is admssible, proof
may be nmade by testinony as to reputation or
by testinmony in the form of an opinion. On

cross-exam nation, inquiry is allowable into
rel evant specific instances of conduct.
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(b) Specific instances of conduct. I n
cases in which character or a trait of
character of a person is an essential
elemrent of a charge, <claim or defense,
proof may also be made of relevant specific
i nstances of that person’s conduct.

Gross’'s contention that it is inproper to permt “guilt
assum ng” questions is based exclusively on federal case |aw
Al t hough the federal case law is persuasive on the Maryland
courts, it is no nore than that. The law of evidence is
traditionally a matter of State law and although we may be
persuaded by what sister jurisdictions do in inplenenting
evidentiary provisions simlar to our own, we are by no neans
bound to follow suit. For our present purpose of assessing the
adequacy of trial counsel’s performance, we hold that the
failure to anticipate a possible change in the local |aw of
evidence or to push for such a change is not an instance of

“counsel’s representation [falling] below an objective standard

of reasonableness.” Strickland v. Washington, 466 U S. at 688.

Gross does not suggest how far he would have counsel go. The
evidence law of the 10'" Circuit nmay, indeed, be persuasive, but
so is the evidence | aw of Idaho and of New Sout h Wl es.

Under the prevailing Maryland evidence law as of the tinme
of trial and as of this witing, nothing objectionable was done
in the course of the cross-exam nations in question and counsel

was, therefore, wunder no obligation to |odge objections. W
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will assunme, for the sake of argunent, that the evidentiary
nuance urged by Goss and reflected in the federal case law is

the wave of the future. The Strickland v. Washi ngton “neasure

of att orney per f or mance, ” however , “remai ns si mply
reasonabl eness under prevailing professional norns.” 466 U. S.
at 688. The prevailing professional norm has never required

anticipating a change in the |aw based upon the persuasive
i nfluence of sister jurisdictions.

The post-conviction hearing judge reached essentially this
same conclusion in finding that it mght have been “the better
course of action to object,” but also finding that the failure

to do so did not represent a deficient performance by trial

counsel
The Court finds that the State’ s questions
of the four defense wtnesses were guilt
assum ng questions, and that although it
woul d have been the better course of action
to object, the failure to do so under these
circunstances did not anount to a deficient
per f or mance.
(Footnote omtted; enphasis supplied). Counsel for G oss
attenpts to set the bar wunrealistically high. He would, in

effect, make “A plus,” or at the very least a straight “A 7 the
passing grade for crimnal defense attorneys. Such a lofty

standard has never been demanded by the due process cl ause.
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The post-conviction hearing judge's finding was that there
was no deficiency in the performance prong of trial counsel’s
representation. We affirmthat ruling. For that reason al one,
there was no nerit to Goss’'s claimof ineffective assistance of
counsel in that regard.

By way of fortifying that conclusion, we further note that,
even if one were to assune deficient performance by trial
counsel, there was still no prejudice flowing from that assuned
defi ci ency. For that second and independent reason, there was,

a fortiori, no nmerit to Goss’'s claimof ineffective assistance.

Gross actually presents us wth a double-barreled claim of
prejudice, arguing 1) that the failure to object had a probably
adverse effect on the trial verdict and 2) that the failure to
object resulted in the issue’s not being preserved for appellate
revi ew. W nust |ook at those distinct clainms of prejudice
i ndependent | y.

Four character wtnesses were cross-examned by the State
in the manner now challenged by Goss. When the first such
W t ness was asked “qguilt assum ng” questions, G oss objected and
the objection was overrul ed. Wen the second w tness was thus
cross-examned, Goss initially objected but then w thdrew the
obj ecti on. Wth respect to the third and fourth w tnesses, no

obj ections were | odged.
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In terms of possible trial prejudice, we see no reasonable
probability that the trial result would have been different if
obj ections had been nade with respect to the last three of those
W t nesses. The trial judge had just overruled the objection
when made with respect to the first wtness and the issue was
identical with respect to the next three w tnesses. There was
no reasonable Ilikelihood that the ruling would not have been
precisely the same even if objections had been nade when the
i ssue just ruled upon cane up again for a second, a third, and
a fourth tine.

In terns of appellate prejudice, the issue was preserved for
appel late review by way of the tinmely objection on the record to
the cross-examnation of the first wtness. That was enough to
bring this evidentiary issue to the attention of an appellate
court had appellate counsel chosen to do so, and there was
nothing to be gained by preserving the already preserved issue
for a second, a third, and a fourth tine, The issue was
preserved if anyone chose to pursue it. Wth respect to this
| ast contention, the post-conviction hearing judge was not in

error.

JUDGMENT GRANTING A NEW TRIAL
OR, IN THE ALTERNATIVE, A NEW
APPEAL REVERSED; COSTS TO BE
PAID BY APPELLEE.



