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Adel G Hagez (“Hagez”), appellant, is not a newconer to this
Court; this is his fourth appeal stemm ng from charges that he
murdered Rad Hjaz in 1991. As a result of Hagez's first appeal,
we reversed his convictions and renmanded the case to the Crcuit
Court for Howard County for a newtrial. Hagez v. State, 110 M.
App. 194 (1996) (“Hagez I17). The re-trial, which has not yet
occurred, is at issue here.

Prior to the commencenent of the re-trial, appellant
unsuccessfully noved to dismss the charges against him on the
ground of double jeopardy. After two unsuccessful attenpts to
obtain relief fromthis Court, Hagez noted the present appeal. He
presents a pentad of questions for our review, which we have
condensed and reformul ated as foll ows:

| . D d Hagez | decide the double jeopardy issue raised
in appellant’s notion to bar retrial?

1. Is retrial of appellant barred by the Fifth
Amendnent of the U S Constitution and Article 5 of
the Maryland Declaration of Rights, due to
prosecutorial m sconduct?

For the reasons set forth below we shall affirm

FACTUAL BACKGROUND
In order to analyze the issues raised by appellant, we shall
begin by recounting the facts that culmnated in appellant’s

convictions in 1993 for the offenses of first degree nurder and use



of a handgun in the comm ssion of that offense.?

Virginia Hagez was divorced from appellant on March 8, 1991
after twenty-one years of marriage. A few nonths later, on June
22, 1991, Riad Hjaz was shot and killed in Room 410 of the Holiday
Inn in Jessup, Maryl and. That room was registered to Virginia
Hagez. On Friday, April 30, 1993, while appellant was in jai
awaiting trial for Hjaz' s nurder, set to begin on Mnday, My 3,
1993, appellant and Ms. Hagez allegedly remarri ed.

At the tinme of the shooting, M. Hagez and others were
affiliated with “The Mediterranean Chef,” a portable food
concession then servicing the Colunbia Cty Fair in Howard County.
Ms. Hagez's staff occupied Room 308 of the notel. M. Hagez had
specifically asked that no one be infornmed of her room nunber.

On the norning of June 22, 1991, Howard County police officers
responded to the notel in answer to a call that shots had been
fired. At about 9:50 a.m, Oficers David Ash and Paul Yodzis
entered Room 410 and saw the victinm s body about a foot fromthe
door. Two full cups of coffee were located on a table in the room
and a bag on the dresser contained five unopened cans of beer. A
copper jacket was found on the unmade bed, and spent projectiles
were found on the floor by the victins body.

As Howard County Detective Luther Johnson drove onto the notel

parking lot, a woman ran out of the entrance toward his vehicle.

! For a nore detailed sunmary of the facts adduced at trial,
see Hagez |, 110 Md. App. 194.
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The woman, who later identified herself as Virginia Hagez, was
“hysterical” and was “scream ng.” She told Johnson that someone
had been shot in Room 410 and she asked, repeatedly, “lIs he dead?”

Oficer Victoria Plank al so saw Ms. Hagez as she ran fromthe
notel. She described Ms. Hagez as “rather hysterical at the tine.”
Ms. Hagez told Oficer Plank that she had asked a man with her
group to assist her with her luggage. Wen the nman arrived, she
went to the notel clerk because of a discrepancy in the bill. Upon
her return to the room the man who was supposed to help with the
| uggage was on the floor, and she ran for help. According to
Oficer Plank, Ms. Hagez “continued to state that there was not hing
goi ng on between the two of them That he had just been there to
help with the suitcases.”

On the norning of Saturday, June 22, 1991, Detective A J.
Bel | i do- Del una was of f duty and was working as a security officer
at the Colunbia Fair. He recalled that, at about 9:00 a.m, a red
“Dat sun Ni ssan type vehicle” with Virginia |icense plates parked
behind him He noticed a man with a briefcase exit the car and
proceed to the Mediterranean Chef, where two nen were setting up.
After a brief conversation, the man left.

Bernadette WIllians was the receptionist on duty at the
Holiday Inn at the time of the killing. She testified that,
shortly before 9:45 a.m, two nmen carrying “noney bags” identified
thenselves as Virginia Hagez's enployees from the carnival and
asked for her roomnunber. According to WIlianms, M. Hagez “kept
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calling downstairs and saying don’t tell them what roomI|I'min.”
Consequently, WIllianms did not disclose the roomnunber. A third
man approached the nen and talked to them Then, all three wal ked
away. Two of the nen went outside, but the third one went toward
the elevators. WIllianms did not know if appellant was one of the
t hree nmen.

During the investigation, Sergeant G enn Hansen interviewed
Virginia Hagez several tines. On June 25, 1991, using information
obt ained from Ms. Hagez, he directed Montgonery County police to
the Shady Grove Metro Station parking lot. There, they found a red
Nissan with Virginia license plates and parking tickets dated June
24 and 25, 1991. The car was registered to “The Roast Beef Co.,
Inc.,” 2012 Fon-Du-Lac Road, Richnond, Virginia.

The police obtained a search warrant and sei zed the vehicle.
Docunents in the car established M. Hagez’'s residence at 2012
Fon-Du-Lac Road in Richnond. Police found a white bank pouch
i nside the passenger conpartnent of the N ssan, which appeared
bl ood stained and contained eleven .38 caliber bullets. Two
briefcases were in the trunk. One contained itens belonging to Ms.
Hagez, and the other had papers that appeared to be bl oodst ai ned.
Bet ween the papers was a bloodstained revolver with six spent
cartridges, four from.38 caliber bullets and two from.357 cali ber
bul | ets. The gun was a Colt Lawman MK |11 357 OTIG revol ver;
appel lant’s fingerprint was found on the gun. The nunber of spent
casings was consistent with the forensic exam nation, which
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reveal ed that Hjaz had been shot six tinmes; three of the shots had
been fired fromw thin eighteen inches. The second briefcase al so
had bl oodst ai ned papers, including a |letter addressed to appel | ant,
the victim and another nman at 2012 Fon-Du-Lac Road, Ri chnond

Virginia. The sane address al so appeared on ot her business papers,
i ncluding a check drawn on the account of “The Roast Beef Conpany”
t hat was signed by appellant.

FBI Special Agent J.R Wllianson, a firearns expert,
testified that, due to insufficient m croscopic nmarkings, he could
not determne if the bullets and bullet fragnents recovered from
t he body of the victimand Room 410 were fired fromthe gun found
in the red Nssan. Neverthel ess, he concluded that certain of the
bullets and bull et jackets could have been fired fromthe revol ver
in issue, based on the specific rifling inpressions. He also said
that certain of the .38 caliber bullets and the .357 caliber
bullets belong to the sanme “famly” of ammunition; Agent WII|ianson
described them as *“interchangeable.” Mor eover, both types of
bullets may be fired froma .357 revol ver.

Ms. Hagez was called as a witness by the State. Qut of the
presence of the jury, the court had previously rejected Ms. Hagez’s
i nvocati on of her spousal privilege? and instructed her that she

could be found in <contenpt if she refused to ‘testify.

2 See M. Code (1974, 1998 Repl. Vol.), 8§ 9-106 of the
Courts & Judicial Proceedings Article (“C. J.7).
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Neverthel ess, Ms. Hagez declined to answer any of the nore than
twenty questions posed by the prosecutor on direct exam nation.

Appel l ant did not present a defense case and the trial judge
denied his notion for judgnent of acquittal. After deliberating
for nearly nine hours, the jury convicted appellant of nurder in
the first degree and a related handgun charge. Thereafter,
appel l ant was sentenced to life inprisonnent for the nurder and a
concurrent three-year termfor the handgun offense.

On appeal in Hagez 1, appellant presented a nunber of
guestions for our consideration, focusing on three general issues:
(1) the sufficiency of the evidence; (2) the trial court’s refusal
to grant Ms. Hagez immunity from testifying; and (3) alleged

prosecutorial msconduct.® Specifically, appellant alleged that

3 Appel |l ant posed the foll ow ng questions:

l. Whet her the trial judge erred by failing to grant
Appel lant’ s notions for judgnent of acquittal,
where the sol e evidence in support of the charge
of first degree nurder was Appellant’s fingerprint
on a gun never proven to be the nurder weapon.

1. Wether the trial judge erred by failing to grant
Appel lant’ s notions for judgnent of acquittal,
where the State failed to offer any evidence that
the killing was wilful, deliberate or
prenedi tated, assum ng, arguendo, that the killing
could be attributed to Appellant.

[11. Whether the trial judge erred by refusing to
recogni ze spousal immunity for Appellant’s wife
based on his finding that [C. J.] 8 9-106 gave him
di scretion to decide whether or not to recognize
the privilege.
(continued. . .)



the circuit court erred in allowing the State “1) to force M.
Hagez to invoke the spousal privilege in front of the jury; 2) to
persist in asking Ms. Hagez | eading questions; and 3) to refer to
Ms. Hagez’s silence during closing argunent.” Hagez |, 110 M.
App. at 212-13. Al though we concluded that the evidence was
sufficient to support appellant’s convictions, id. at 203-07, we
agreed that reversal was warranted, based on appellant’s clains of
prosecutorial m sconduct. Therefore, we found it unnecessary to
“resolve the thorny issue concerning the availability of the
[ spousal] privilege, in light of our decision to reverse on other
grounds.” ld. at 211. Wth respect to our determnation of
prosecutorial msconduct, it is noteworthy that we never suggested
that the State acted deliberately in an effort to abort the trial.
To the contrary, we noted that the prosecutor acted zealously in an

effort to secure a conviction.

3(...continued)

V. Wiether the trial judge erred by permtting the
State, over the Appellant’s repeated objections,
to call the Appellant’s wife to the stand, and
repeatedly threaten her with contenpt in response
to | eadi ng questions by which the State’s Attorney
testified agai nst Appell ant.

V. Whet her Appellant’s conviction nust be vacated
because the prosecutor engaged in prohibited
m sconduct by arguing facts in sumati on never put
in evidence, and urging the jury to convict
Appel  ant based on his wife’'s refusal to testify
against him in clear violation of the trial
judge’s instructions to the contrary.

Hagez 1, 110 Md. App. at 198.



In Hagez |, we recounted what transpired when Ms. Hagez was
called to testify, stating:

[I]n the presence of the jury, the court again ordered
the witness to respond to the questions, rem nded her
that she was subject to contenpt for her failure to
respond, and told her that she could be sent to jail.
Undaunted, Ms. Hagez again asserted her right not to

testify. Still, the questions continued.
At yet another bench conference, defense counse
asked the court, “Your Honor how long will the Court

permt [the prosecutor] to continue testifying?” The
Court acknow edged the problem with the form of the
State’s questions when it said “Yeah you re getting your
testinony in aren’t you? Ce But you're asking
| eadi ng questions to begin with. Answer yes or no.

She has indicated she is not going to answer any
gquestions.” The prosecutor’s response is telling: “I
understand that Your Honor. However, at this point for
the purpose of the record | think the State should be
permtted to ask certain questions. For her to assert
the privilege that the Court has ruled she does not

have.” Understandably, the defense attorney vigorously
obj ect ed, characterizing the State’'s position as
“outrageous.” He said, “This is not for purposes of the

record. This is for purposes of the jury's information.”
In the face of this exchange, the court nonethel ess
decided to “allow [the State] to ask a couple nore
[questions]. . . .” As we see it, even if Ms. Hagez did
not validly assert a privilege, the court “should have
been conscious of the potential hazards of continued
guestioning.”

The foll ow ng questions exenplify those propounded
by the prosecutor:

PROSECUTOR: Ms. Hagez do you recall seeing
an individual lying shot in your room at the
Hol i day | nn?

* * * * * *

PROSECUTOR: Ms. Hagez | show you a
phot ograph that has been accepted as State’'s
Exhibit 5 of Room 410. | would ask you to
take a | ook at that photograph Ms. Hagez. Do
you recogni ze the individual in that
phot ogr aph?



* * * * * *

PROSECUTOR: M's. Hagez do you recall making
statenents to nenbers of the Howard County
Pol i ce Departnent regarding what happened on
June 22, 1991 at the Holiday Inn, Room 4107?

* * * * * *

PROSECUTOR: M's. Hagez do you recall running
outside the Holiday Inn scream ng hysterical
maki ng certain statenments to Oficer Plank a
female officer with the Howard County Police
and O ficer Luther Johnson a black officer
with the Howard County Police?

* * * * * *

PROSECUTOR: Ms. Hagez do you renenber
telling Oficer Plank that you were not having
an affair with the man?

* * * * * *

PROSECUTOR. M's. Hagez do you renenber after
t he shooting comng back to Col unbia, Mryl and
or specifically Ellicott Gty, Mryland and
meeting wth Detective denn Hansen to
retrieve some docunents from your briefcase?

Per haps the nost disturbing question is the one that
fol |l ows:

PROSECUTOR. M's. Hagez do you recall on your
statenents to Howard County Police Oficers
identifying . . . identifying to nmenbers of
the Howard County Police Departnent who you
saw out si de your door with a gun?

The jury knew that M. Hagez clainmed she was
appel l ant’ s spouse. Therefore, the preceding question is
akin to a prosecutor asking Marina Gswald if she had told
the police that she saw her husband in possession of a
rifle at the Texas School Book Depository on Novenber 22,
1963. The question itself is daming; the answer is
al nost irrel evant.

In this circunstantial case, in which not a single
eyew tness identified appellant as the nurderer and the
physi cal evidence[,] although sufficient, was not
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compel ling, the significance of Ms. Hagez's refusal to
answer the State’s questions cannot be overl ooked. The
jury knew that M. Hagez clained she was appellant’s
wife. It was also aware that she was at the scene of the
murder. Surely, the jury would have inferred that M.
Hagez knew who commtted the nurder and that, if WM.
Hagez’ s testinony woul d have exonerated appellant, she
woul d not have sought to invoke her marital privilege.

We conclude that Ms. Hagez’'s repeated refusal to
answer clearly provided “critical weight” to the State’s
case. The State sought to seize on the opportunity
afforded to it by M. Hagez's silence; through its
| eading, testinonial questions, it attenpted to place
before the jury evidence that it was otherw se unable to
present and to construct its case frominferences derived
fromits own questions.

: The State’s questions were tantanmount to
prosecutori al testi nony. Mor eover , the State's
unrelenting effort to question Ms. Hagez, notw thstandi ng
her refusal to testify, prejudiced appellant. W cannot
blind ourselves to the actions of the prosecutor, who
persistently sought to question Ms. Hagez, even though
she nmay have inproperly invoked her testinonial
privil ege.

ld. at 219-22 (citation omtted) (footnote omtted) (first nine
om ssions in original).

W al so addressed appellant’s claim of error based on the
State’s reference to Ms. Hagez's silence during closing argunent.
We st at ed:

In its closing argunent, the State specifically
commented on Ms. Hagez's silence, although the tria
court had earlier instructed the jury that Ms. Hagez's
“refusal to answer questions is not evidence and you nmay
not draw any inferences fromit and any inferences from
her refusal to answer questions.” | ndeed, out of an
abundance of caution, the court reiterated to the jury
that her refusal to testify was not evidence, no
i nferences could be drawn fromthe refusal and that the
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jury was not permtted to “speculate on what her
testinony m ght have been.” Yet the State disregarded
the court’s instructions and tried to capitalize on the
situation it created. The prosecutor argued:

[ PROSECUTOR]:  You heard that Virginia Hagez
ran out of the Holiday Inn hysterical, dry
heaves, scream ng, crying, she was upset, and
isn't it interesting what information she gave
to the police officers as she ran out of the

Hol i day [ nn. A man was shot in her room
They weren’t having an affair. | believe |
wll submt to you |adies and gentl enen that

those words are very telling of what happened
on June 22nd, 1991. A man was shot in ny
room We weren’t having an affair. Wat an
odd thing for her to say. Did she cone
forward on Friday of last week to relate to
you that she said those statenents to the
nmenber s of t he Howar d County Pol i ce
Depart ment [ ?]

DEFENSE COUNSEL: (bj ecti on.

THE COURT: 1'Il allowit. Go ahead.

[ PROSECUTCR] : [ Ms. Hagez] was asked to take
t he stand. The [S]tate asked over twenty
guestions of her. The first question was how
| ong have you lived in Ri chnond. Now ny
guestion is not evidence. The question that |
asked of her how long have you lived in

Ri chnmond shoul d not suggest anything to you.
It is just a question, but from the very
begi nni ng she refused to answer ny questions.
There were many ot her questions not related to
the events of June 22nd, 1991 and again the
Court has instructed you that you were not to
consider ny questions as evidence, but when
asked those questions Ms. Hagez refused to
answer. There were three people in that room
Riad Hjaz, Virginia Hagez and | submt to you
t he defendant. Riad cannot speak to you and
Virginia would not. You may consider why
Virginia Hagez would not speak to you. She
was a witness called upon by the [SJtate. The
Court has given you a credibility of wtness
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instruction and in that credibility of wtness
instruction he instructed you that you may
consider notive to lie, bias[,] any of those
things that all of us as ordinary citizens

would consider in our daily lives when
relating to individuals. So while you may not
consider the questions that | asked of
Virginia Hagez | suggest to you you may
consider her reason for not answering ny
gquesti ons.

(Italics and bol df ace suppli ed).

* * *

Three factors mnust be considered in order to
determ ne whether a prosecutor’s remarks are prejudicial
to the accused. These are: (1) the closeness of the
case; (2) the centrality of the issue affected by the
error; and (3) the steps taken by the trial judge to
mtigate the effects of the remarks on the jury. I n
applying these critical factors to the instant matter, we
conclude that prejudicial error occurred. Qur viewis
founded, at least in part, on the difficulty in parsing
out the State’'s closing argunent from the events that
preceded it. The State’s earlier questioning of M.
Hagez, followed by its final argunent, are fatally
i ntertw ned.

As we have observed, this was a close case. It is
very likely that the jury would have concl uded that Ms.
Hagez was at the scene when the victimwas killed and
knew who perpetrated the nurder. During her closing
argunent, the prosecutor insinuated that if Ms. Hagez had
information that would have exonerated appellant, she
surely would have answered the questions posed by the
State. Therefore, “the inproprieties of the prosecutor
affected the nost central issue in the case, appellant’s
guilt.” Wth respect to the court’s earlier efforts “to
mtigate,” its previous instruction to the jury was
insufficient to cure the prejudice, particularly because
the prosecutor effectively disregarded the instruction
and the court then overruled the defense’s objection.

The prosecutor did not nmerely point out that M.
Hagez had refused to testify. To the contrary, in
telling the jury not to consider the prosecutor’s
gquestions, but only Ms. Hagez' s refusal to answer those
gquestions, the prosecutor was asking the jury to infer
that the truthful answers to Ms. Hagez’s questions woul d
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have incrimnated appellant.

Id. at 223-27 (citations omtted) (footnote omtted) (first, third,
fourth, and seventh alterations in original).

We concluded that the State's inproper actions during the
presentation of evidence and in its closing “were pervasive.” |d.
at 227. At the sane tine, we acknow edged that the prosecutor was
zealously attenpting to obtain a conviction, and we adnoni shed the
circuit court, stating that it should not “have allowed the State’s
zeal in securing a conviction to interfere with appellant’s right
to receive a fair trial.” | d. Accordi ngly, our nmandate read
“JUDGMENTS REVERSED. CASE REMANDED TO THE G RCU T COURT FOR HOWARD
COUNTY FOR A NEWTRI AL. COSTS TO BE PAI D BY HONMRD COUNTY.” Id

On March 17, 1997, one day before the re-trial was schedul ed
to begin, appellant filed, inter alia, a notion to dism ss on the
ground of double jeopardy (the “First NMtion"). Following a
hearing that spanned three days, the court held the matter sub
curi a. On June 10, 1997, the court filed a witten menorandum
opinion and order (the “First Order”), stating, in part:

The [First Mdtion], in essence, seeks to have this

Court sit as a superior appellate court, in judgnent of

the Court of Special Appeals. This Court will not and

cannot |egally take that position.

oo An appel l ate court’s power of reversal has the

same practical effect as a trial court’s granting of a

motion to dismss: the defendant is free to go. To

assert that an appellate court would remand the case to

the trial court for retrial, without consideration as to

whet her the retrial would be barred by doubl e jeopardy,

i's myopic. Had the Court of Special Appeals believed

that the prosecutor intended to provoke [appellant] into
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moving for a mstrial, it would have reversed the
conviction. Period. O, if the Court of Special Appeals
had found the record devoid of information as to the
prosecutor’s intent, it would have reversed and renmanded
for a factual determ nation of whether the prosecutor had
intended to provoke the Defendant into noving for a
mstrial. The Court of Special Appeals did neither of
t hese things. It reversed and directed this Court to
conduct a new trial.

(Enphasi s added).

Thereafter, Hagez noted an appeal to this Court. On Decenber
19, 1997, we dismssed the appeal for failure to conply wth
certain procedural requirenents (“Hagez 11").

After filing an unsuccessful notion to reconsider in the trial
court, appellant filed a petition seeking post conviction relief.
After the petition was denied, appellant filed an application for
| eave to appeal with this Court, and requested a bel ated direct
appeal on the double jeopardy issue. W concluded that appell ant
did not qualify for post conviction relief, stating: “When the
conviction was reversed and the judgnment was vacated, the applicant
was no |longer qualified for the post conviction act.” Hagez v.
State, No. 212, Sept. Term 1998, slip op. at 2 (filed Dec. 10,
1998) (“Hagez 1117); see M. Code (1957, 1996 Repl. Vol., 1999
Supp.), Art. 27, 8 645A(a)(1l). W also said:

This does not nmean that the applicant is wthout a renmedy

to seek the relief he desires. An order denying a notion

to dismss on double jeopardy grounds is interlocutory.

An interlocutory order is subject to being changed by the

circuit court any time prior to the entry of final

judgnent. Since the applicant has not been retried, no

final judgnent has yet been entered in this case.
Accordingly, he may yet again ask the circuit court to
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reconsider his notion to dismss. |If he does so, and the
court denies the request, he may file a direct appea
from that denial. Mor eover, should the appellant be
convicted as a result of the retrial, he may raise the
double jeopardy issue on direct appeal from that
j udgment .

Hagez 111, slip op. at 2 (enphasis added) (citations omtted).

Thereafter, on March 24, 1999, appellant filed a notion to
reconsi der on the ground of double jeopardy in the circuit court
(the *“Second Mbdtion”). The court denied that notion in a
menor andum opi nion and order filed on April 30, 1999. The court
said, in pertinent part:

[T]his Court held that retrial in this case was not
barred by the principles of double jeopardy. This Court
based its decision on tw grounds. First, the
prosecutorial msconduct identified by the Court of
Speci al Appeal s was designed to secure a conviction and
not to abort the trial. Such prosecutorial m sconduct
does not bar retrial . . . . Second, this Court
concluded it was bound by the decision of the Court of
Speci al Appeal s which “remanded to the Circuit Court for
Howard County for a newtrial.”) [sic] That is, had the
Court of Special Appeals believed that the prosecutor’s
conduct in the Hagez trial “was inperm ssibly notivated,
[it] woul d have reversed and directed that the charges be
di sm ssed rather than remanded for a new trial.”

Hagez now files this [ Second Mdtion]. The Court has
not been provided with anything indicating that its
former decision in this matter was incorrect or in any
way in proper [sic].

(Gtations omtted).

Appel I ant has noted the present appeal (“Hagez 1V') fromthe
order denying the Second Motion. W will include additional facts
in our discussion.

DI SCUSSI ON
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l.

In Hagez IV, appellant conplains, inter alia, that the circuit
court msinterpreted our decision in Hagez I. He argues that, as
a matter of law, we did not decide the double jeopardy issue in
Hagez |, nor could we have done so. In appellant’s view, we could
not decide the issue because: (1) it was neither raised in nor
decided by the circuit court at appellant’s nurder trial; (2) it
was never briefed or nentioned in the first appeal; (3) it was not
ripe for adjudication; (4) a ruling would have constituted an
advi sory opinion; and (5) this Court’s determnation in Hagez 1|,
that the evidence was legally sufficient, had no bearing on the
i ssue of doubl e jeopardy.

According to the State, the trial court correctly denied

appellant’s notion to dismss and the notions to reconsider *“hy
looking to this Court’s mandate [in Hagez 1] and finding regarding
the prosecutor’s intent.” The State al so suggests that Hagez’' s
claimis “dooned as a matter of |aw,” because he failed to nove for
a mstrial at his trial. The State does not suggest, however, that
appel lant waived his right to raise the double jeopardy claim
nmerely because he did not raise that issue in Hagez |

W begin our analysis with a review of what is commonly
referred to as the “law of the case” doctrine. As we nade clear in

Kline v. Kline, 93 Ml. App. 696, 700 (1992), “once a decision is

established as the controlling I egal rule of decision between the
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sanme parties in the sane case it continues to be the law of the
case.” See Loveday v. State, 296 M. 226, 230 (1983); People’s
Counsel v. Prosser Co., 119 Md. App. 150, 176, cert. denied, 349
M. 494 (1998). But cf. Loveday, 296 Ml. at 234 (stating that the
doctrine does not apply to the Court of Appeals when asked “to
review judgnents of subordinate courts”). Mreover, it is clear
that argunents at odds with principles inherent in an appellate
court’s previous opinion are also precluded by the doctrine. In
Cohill v. Chesapeake & Chio Canal Co., 177 Md. 412, 421-22 (1939),
the Court of Appeal s expl ai ned:

“What ever, therefore, has been definitely decided by this

[Clourt in the prior appeals should be regarded as

settled, and the principles upon which such decision

rests should be taken, as far as applicable, to control

t he questions now before us.”
(Quoting State v. Cowen, 94 M. 487, 494 (1902)) (Enphasis added).

Maryl and Rul e 8-604(a) is also relevant. It provides that an
appel l ate court may di spose of an appeal by either dismssing the
appeal pursuant to Ml. Rule 8-602, affirm ng judgnent, vacating or
reversing judgnent, nodifying judgnment, remanding the action to a
| oner court, or fashioning an “appropriate conbination of the
above.” Maryland Rule 8-604(d), which governs an appellate court’s
remand, provides:

| f the Court concludes that the substantial nerits of a

case wll not be determned by affirmng, reversing or

nodi fying the judgnment, or that justice will be served by

permtting further proceedings, the Court may renmand the

case to a lower court. In the order remandi ng a case,
the appellate court shall state the purpose for the
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remand. The order of remand and the opi nion upon which

the order is based are conclusive as to the points

decided. Upon remand, the | ower court shall conduct any

further proceedi ngs necessary to determne the action in
accordance with the opinion and order of the appellate
court.

(Enphasi s added).

As applied to the case sub judice, the law of the case
doctrine and Ml. Rule 8-604 instruct that Hagez | is “conclusive as
to the points decided” in the previous appeal. Therefore, the
trial court correctly recognized that its duty on remand was to
“determ ne the action in accordance with the opinion and order of
the appellate court.” M. Rule 8-604(d). On the other hand, the
trial court obviously was not bound by points that we never
deci ded. See Davis v. Goodman, 117 Md. App. 378, 406 (1997); see
al so NCAA v. Johns Hopkins Univ., 301 Md. 574, 582 (1984).

Accordingly, we turn to explore the holdings of Hagez I. As
we noted, we held that the evidence was sufficient to support the
convictions. In addition, we concluded that the State’ s persistent
guestioning of M. Hagez, “even though she may have inproperly
i nvoked her testinonial privilege,” justified reversal. W were
also of the viewthat the State’s reference in its closing argunent
to Ms. Hagez's refusal to testify, particularly when considered in
light of the preceding events, conpelled reversal. Hagez |, 110

Ml. App. at 203-07, 221-22, 226-27. It is the scope of the second

and third holdings with which we are principally concerned in this

-19-



appeal .

I n denying appellant’s First Mtion and his Second Mtion, the
trial court was guided by Curry v. State, 60 Mi. App. 171 (1984)
(“Curry 1'1”), cert. denied, 302 Mi. 130 (1985), an appeal follow ng
a remand ordered by this Court in Curry v. State, 54 M. App. 250
(1983) (“Curry 17). In Curry 1, we reversed the defendants’
convictions for first degree nurder, Kkidnapping, and a related
handgun offense and remanded for a new trial, “because of the
assistant state’'s attorney’'s reckless msrepresentation of the
character of two State’s witnesses, as well as the prosecutor’s
obl i que manner of commenting upon the appellants’ exercise of their
right not to testify.” Curry |, 54 Ml. App. at 251-52 (footnote
omtted). Prior to retrial, the defendants unsuccessfully noved
for dismssal based on double jeopardy. A jury subsequently found
themguilty of kidnapping. |In their second appeal to this Court,
t he defendants argued, inter alia, that the |ower court erred by
denying their nmotion to dismss. Curry 11, 60 Ml. App. at 174.
Rej ecting that contention, we observed, in dicta, that “[h]ad we
bel i eved the m sconduct was inperm ssibly notivated, we woul d have
reversed and directed that the charges be dism ssed, rather than
remanded for a newtrial.” 1d. at 178. Interpreting Qurry Il, the
court bel ow understandably assuned that, because we reversed the
judgnments and remanded Hagez's case for a new trial, we had

inplicitly decided the double jeopardy issue as well.
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In its First Order, the circuit court relied on the quoted
| anguage from Curry 11, stating:

The case at bar stands in essentially the sane
posture [as the Curry case]. Here, the Defendant was
tried and convicted for the first degree nurder of R ad
Hjaz. During the trial, the prosecutor nade i nproper
statenents during exam nation of a witness and during
closing argunent. The Defendant appeal ed to the Court of
Speci al Appeals on five grounds, one of which alleged
that the [SJtate’s reference, in closing argunent, to a
W tness' [s] silence, constituted reversible error. The
Court found that the evidence was sufficient to convict,
but held that the prosecutor’s questioning of a wtness
who had asserted privilege not to testify and her
reference thereto in closing argunent, constituted
reversible error, and reversed and remanded for a new
trial. The State now seeks to retry the Defendant, and
t he Defendant has nmade this pretrial notion to dismss on
t he ground of doubl e jeopardy, alleging that prosecutor’s
conduct was so reprehensible as to bar retrial.

This Court is bound by the holding of the Court of
Special Appeals in Hagez [I]. Had that Court believed
that the prosecutor’s msconduct in the Hagez trial “was
inpermssibly notivated, [it] would have reversed and
directed that the charges be dism ssed, rather than
remanded for a new trial.” Curry [II], 60 MI. App. at
178. This Court nust followthe mandate of the Court of
Speci al Appeals in Hagez [I] and conduct a new trial.

(Footnote omtted) (parallel citation omtted).

Consequently, the court declined to address the nerits of
appellant’s notion. W are not bound by the dicta in Curry 11,
however. Moreover, it is clear to us that a newtrial was ordered
in this case based on our consideration of the particular issues
rai sed by appellant in Hagez I. As the earlier summary nakes
clear, we were never asked by appellant to consider whether
principles of double jeopardy barred his retrial, and thus we did

not decide that issue. See MI. Rule 8-131(a) (stating that, aside
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fromcertain jurisdictional questions, “[o]rdinarily, the appellate
court will not decide any other issue unless it plainly appears by
the record to have been raised in or decided by the trial court”).
Because the doubl e jeopardy issue was neither raised in Hagez | nor
decided by us, it follows that our mandate in Hagez | did not
constitute a substantive determ nation of the double jeopardy

i ssue.

.

Relying on the Fifth Anmendnment of the United States
Constitution and Article 5 of the Maryl and Decl aration of Rights,
appel | ant contends that prosecutorial msconduct “bars his retrial
under doubl e jeopardy, as a matter of law.” As we noted earlier,
the State asserts that double jeopardy principles do not restrict
its ability to retry appellant, because he never noved for a
mstrial at trial.

Prelimnarily, we note that appellant has not articul ated what
role Article 5 should play in our analysis. It provides “[t]hat
the Inhabitants of Miryland are entitled to the Comon Law of
England . . . according to the course of that Law, and to the
benefit of such of the English statutes as existed on the Fourth
day of July, seventeen hundred and seventy-six.” M. Const. art.
5. Because Maryland is one of only a few states that “has no

constitutional bar against placing a defendant twi ce in jeopardy,”
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the reference was presunmably used to i nvoke common | aw prohi bitions
agai nst doubl e | eopardy. West v. State, 52 M. App. 624, 626
(1982); see Bennett v. State, 229 M. 208, 212 (1962) (“The defense
of former jeopardy is available in this State as a matter of common
| aw unl ess and except as altered by statute.”); see also G aniny v.
State, 320 Md. 337, 346-47 (1990) (discussing Maryland comon | aw
of doubl e jeopardy). Nevert hel ess, because appellant has not
presented a separate analysis of his double jeopardy claimunder
either Article 5 or comon law, we confine our analysis to the
application of the Fifth Amendnent’s Doubl e Jeopardy C ause.
The Double Jeopardy C ause, made applicable to the states
t hrough the Fourteenth Amendnent, provides that no person “shal
be subject for the sane offence to be twice put in jeopardy of
life or linb.” See Benton v. Maryland, 395 U S. 784, 796 (1969);
Thanos v. State, 330 Md. 576, 587 (1993); State v. Jones, 340 M.
235, 242 (1995). As we recently explained, it “affords three basic
protections to crimnal defendants: ‘“[It] protects against a
second prosecution for the sanme offense after acquittal. I t
protects against a second prosecution for the sanme offense after
conviction. And it protects against nmultiple punishnents for the
sanme offense.’” Ashe v. State, 125 Md. App. 537, 543-44 (quoting
Brown v. Chio, 432 U. S 161, 165 (1977)), cert. denied, 354 Mi. 571
(1999); see United States v. Halper, 490 U S. 435, 440 (1989);

North Carolina v. Pearce, 395 U S. 711, 717 (1969), overruled on
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ot her grounds by Al abama v. Smth, 490 U S. 794 (1989); Fields v.
State, 96 Md. App. 722, 730 (1993).

Notw t hstanding these protections, a crimnal defendant
ordinarily may be retried after obtaining appellate reversal of a
conviction. See Ball v. United States, 163 U S. 662, 672 (1896);
Wot en-Bey v. State, 308 Md. 534, 540, cert. denied, 481 U S. 1057
(1987); Huffington v. State, 302 Md. 184, 189 (1985). In Forman v.
United States 361 U S. 416, 425 (1960), overrul ed on ot her grounds
by Burks v. United States, 437 US. 1 (1978), the Suprene Court
said: “It is elenentary in our law that a person can be tried a
second tinme for an offense when his prior conviction for that sane
of fense has been set aside by his appeal.” This precept rests on
the notion “that the original conviction has, at the defendant’s
behest, been wholly nullified and the slate w ped clean.” Pearce,
395 U S. at 721; accord Sweetw ne v. State, 288 Ml. 199, 205, cert.
denied, 449 U S. 1017 (1980). Nevert hel ess, wunder certain
circunstances, a crimnal defendant may not be retried follow ng a
successful appeal. See generally Wittlesey v. State, 340 Md. 30,
80-81 (1995), cert. denied, 516 U S. 1148 (1996); Jones v. State,
288 Md. 618, 625 (1980) (“Jones II1”), cert. denied, 449 U S. 1115
(1981).

One exception was articulated in Geen v. United States, 355
U S 184 (1957). 1In that case, the defendant had been charged with

murder in the first degree, but he was convicted of second degree
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nmur der . That conviction was subsequently reversed on appeal.
Thereafter, the defendant was retried and convicted of first degree
mur der . The Supreme Court held that the prior conviction on a
| esser charge was “an inplicit acquittal on the charge of first
degree nurder,” and declared that the defendant could not be
retried for the greater offense. 1d. at 190.

Anot her exception arises out of Burks, 437 U.S. at 1. Based
on the rationale of that case, the State is precluded fromretrying
a def endant who successfully obtains reversal of a conviction due
to legal insufficiency of the evidence. 1d. at 18; see also United
States v. D Francesco, 449 U. S 117, 131 (1980) (stating that “the
Doubl e Jeopardy C ause prohibits retrial after a conviction has
been reversed because of insufficiency of the evidence”).

Here, appellant does not rely on either of the exceptions
enuner at ed above. Instead, appellant relies on the doubl e jeopardy
bar catalogued in the body of law leading to and derived from
Oregon v. Kennedy, 456 U. S. 667 (1982). Based on Kennedy, which
addressed the effect of a mstrial granted at the defendant’s
request due to the prosecutor’s m sconduct, appellant argues that
prosecutorial m sconduct precludes a second trial under the Double
Jeopardy C ause.

I n Kennedy, the defendant, Bruce Kennedy, was charged with the
theft of an oriental rug. During the trial in an Oregon court, a

“crucial” witness for the State testified as to the value and

- 25-



identity of the rug. State v. Kennedy, 619 P.2d 948, 949 (O. C.
App. 1980), rev'd, 456 U S. 667 (1982). In an attenpt to establish
bi as on cross-examnation, the defense elicited testinony fromthe
witness that he had initiated crimnal charges against the
defendant. On redirect exam nation, the state enbarked on a |line
of questioning ained at establishing the witness’s reasoning for
filing the conplaint. Defense objections to these inquiries were
sust ai ned. The colloquy that followed, however, led to an
i mredi ate grant of the defendant’s notion for mstrial:

[ PROSECUTOR] : Have you ever done business with the
Kennedys?

[WTNESS]: No | have not.

[ PROSECUTOR]: |Is that because he is a crook?

Thereafter, Kennedy noved to dism ss the charges agai nst him
on the ground of double jeopardy. At a hearing on that notion, the
prosecutor fromthe first trial called herself as a witness. Based
on her testinony, the hearing court found that the prosecutor had
not intended to cause a mstrial. Id. at 949 & n.1. Consequently,
the state was permtted to hold a second trial, at which Kennedy
was convi ct ed.

The Oregon Court of Appeals reversed. 1d. at 950. Al though
it acknowl edged that it was bound by the hearing court’s finding as
to the prosecutor’s intent at the first trial, it concluded that

the prosecutor’s conduct constituted “overreaching,” thus barring
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Kennedy’'s retrial on the ground of double jeopardy. Id. at 949-50.
In arriving at its conclusion, the court stated:

The general rule is said to be that the double
j eopardy cl ause does not bar reprosecution, “ * * * where
ci rcunst ances devel op not attributable to prosecutori al
or judicial overreaching, * * * even if defendant’s
nmotion i s necessitated by prosecutorial error.” United
States v. Jorn, 400 U S. 470, 485 (197[1]). However
retrial is barred where the error that pronpted the
mstrial is intended to provoke a mstrial or is
“motivated by bad faith or undertaken to harass or
prejudi ce” the defendant. United States v. Dinitz, 424
U. S 600, 611 (1976). Accord, State v. Rathbun, 37 O.
App. 259 (1978), reversed on other grounds, 287 O. 421
(1979).

Id. at 949 (parallel citations omtted). The Oregon Court of
Appeal s consi dered the prosecutor’s comrent that the defendant was
a “crook” to be “a direct personal attack on the general character
of the defendant.” 1d. It then opined:

[We think the prosecutor is charged with the know edge
that the coment--which we nust treat as intentional, at
least in the sense that it appears it was nade
deliberately and after sone thought--was certain to
interfere with the trial process. Def endant was then
faced wth a Hobson's choice--either to accept a
necessarily prejudiced jury, or to nove for a mstria
and face the process of being retried at a later tine.
There will be many circunstances in which the decision,
inthe face of this dilema, to seek a mstrial wll be
deened the equivalent of a waiver of a defendant’s prior
jeopardy rights. See United States v. Jorn, supra, 400
U S at 485. However, this case of flagrant overreaching
lies outside that general rule.

ld. at 950 (parallel citation omtted).

The Suprene Court rejected the Oregon appellate court’s
reasoni ng. It determ ned that because the Oregon hearing court
“found, and the Oegon Court of Appeals accepted, that the
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prosecutorial conduct culmnating in the termnation of the first
trial in this case was not so intended by the prosecutor, that is
the end of the matter for purposes of the Double Jeopardy C ause.”
Kennedy, 456 U. S. at 679.

In arriving at its conclusion, the Suprenme Court noted the
i nportant distinction between the termnation of a trial over the
defendant’s objection and “a mstrial declared at the behest of the
def endant .” It said: “Where the trial is termnated over the
objection of the defendant, the classical test for lifting the
doubl e jeopardy bar to a second trial is the ‘nmanifest necessity’
standard . . . .” Id. at 672 (citing United States v. Perez, 22
U S. 579, 580 (1824)). Were the defendant requests the mstrial,
however, “the defendant hinself has elected to termnate the
proceedi ngs against him and the ‘mani fest necessity’ standard has
no place in the application of the Double Jeopardy C ause.” 1d.
(citing Dinitz, 424 U.S. at 607-10). The Court then expl ai ned:

Qur cases . . . have indicated that even where the

def endant noves for a mstrial, there is a narrow

exception to the rule that the Doubl e Jeopardy Cl ause is

no bar to retrial. The circunstances under which

respondent’s first trial was termnated require us to

del i neate the bounds of that exception nore fully than we

have in previous cases.
ld. at 673 (enphasis added) (citing D Francesco, 449 U.S. at 130;
Dinitz, 424 U S. at 611; Jorn, 400 U S at 485; United States v.
Tateo, 377 U.S. 463, 468 n.3 (1964)).

The  Supreme Court expounded upon the “narrow exception
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stating:

“[ The Double Jeopardy C ause] bars retrials
where ‘bad-faith conduct by judge or
prosecutor,’ threatens the ‘[h]arassnent of an
accused by successi ve prosecutions or
declaration of a mstrial so as to afford the
prosecution a nore favorable opportunity to
convict’ the defendant.” United States .
Dinitz, 424 U.S., at 611 (citation omtted).

The | anguage just quoted would seemto broaden the
test from one of intent to provoke a notion for a
mstrial to a nore generalized standard of “bad faith
conduct” or “harassnent” on the part of the judge or
prosecutor. It was upon this |anguage that the O egon
Court of Appeals apparently relied in concluding that the
prosecutor’s colloquy wth the expert witness in this
case amount to “overreaching.”

ld. at 674.

Wary of widening the test, the Supreme Court settled on “a
standard that examnes the intent of the prosecutor,” reasoning
that such a standard “nmerely calls for the [trial] court to nake a
finding of fact.” |Id. at 675. Further, it said:

Inferring the existence or nonexistence of intent from
obj ective facts and circunstances is a famliar process
in our crimnal justice system \Wen it is renenbered
t hat resolution of double jeopardy questions by state
trial courts are reviewable not only within the state
court system but in the federal court system on habeas
corpus as well, the desirability of an easily applied
principle is apparent.

Prosecutorial conduct that mght be viewed as
harassnent or overreaching, even if sufficient to justify
a mstrial on defendant’s notion, therefore, does not bar
retrial absent intent on the part of the prosecutor to
subvert the protections afforded by the Doubl e Jeopardy
Clause. . . . Only where the governnental conduct in
question is intended to “goad” the defendant into noving
for a mstrial my a defendant raise the bar of double
jeopardy to a second trial after having succeeded in
aborting the first on his own notion.
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ld. at 675-76 (enphasis added).
In the foll ow ng paragraph, the Suprene Court explicated its
hol di ng:

W do not by this opinion lay down a flat rule that where
a defendant in a crimnal trial successfully noves for a
mstrial, he may not thereafter invoke the bar of double
j eopardy agai nst a second trial. But we do hold that the
ci rcunst ances under which such a defendant may invoke the
bar of double jeopardy in a second effort to try himare
[imted to those cases in which the conduct giving rise
to the successful notion for a mstrial was intended to
provoke the defendant into noving for a mstrial.

Id. at 679 (enphasis added).*
Here, appellant would have us create a |limted extension of
Kennedy. He asserts:

[I]t is clear that a double jeopardy bar arising from
prosecutorial msconduct is equally available whether
followng a successful appeal from conviction or
followng a mstrial. Jones v. State, 44 M. App. 417

420 (1979) [(“Jones I17)], aff’d, 288 Ml. 618 (1980),
cert. denied, 449 U S. 1115 (1981); United States V.
Curtis, 683 F.2d 769, 774 (3d Cr.) [(“Curtis I1")],
cert. denied, 459 U S. 1018 (1982); United States V.
Ri os, 637 F.2d 728, 729 (10th Cr. 1980), cert. deni ed,
452 U. S. 918 (1981); United States [ex rel. Beringer] v.
O Gady, 737 F. Supp. 478, 484-85 (N.D. IIl. 1990), aff’'d
[sub nom Beringer v. Sheahan], 934 F.2d 110 (7[th]
Gr.), cert. denied, 502 U S. 1006 (1991); Buffington v.
Copel and, 687 F. Supp. 1089, 1093-94 (WD. Tex. 1988);
People v. Cavallerio, 428 N Y.S.2d 585 ([Sup. C.] 1980).

(Parallel citations omtted).

4 Citing to the hearing with respect to the First Mtion and
appellant’s brief, the State observes: “It nust be enphasized
t hat Hagez has expressly di savowed any need for a hearing in this
case to determne the prosecutor’s intent.”
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The State counters that appellant has incorrectly asked us “to
expand the rul e announced in Oregon v. Kennedy, and to carve out an
addi tional exception barring retrial where, as here, there was no
mstrial or even a notion for mstrial based on prosecutorial
m sconduct, but rather a successful appeal based on that ground.”
In his reply brief,® appellant attacks the State’'s approach to
Kennedy as “mechanistic,” and suggests that we |look “to the nature
and extent of the prosecutor’s m sconduct.”

W disagree with M. Hagez's position and find little guidance
in his string of citations. Prelimnary, we observe that appell ant
has m scharacterized Kennedy. Mreover, appellant has virtually
ignored the threshold question of whether a mstrial notion nust be
made and granted in order to invoke the Kennedy bar.

In his brief, appellant clains that “Kennedy involved
precisely the situation that arises here.” According to appellant,
Kennedy “was convicted before an Oregon circuit court, then the
Oregon Court of Appeals reversed and remanded for a newtrial, and
Kennedy thereafter noved in the circuit court to dismss the
charges based on double jeopardy. 456 U S. at 669.” As we have
just shown, however, the first trial in Kennedy ended in a
mstrial. On retrial, a second judge declined to grant the

defendant’s notion to dismss the charges based on doubl e jeopardy.

S Maryland Rule 8-503(d) limts a reply brief filed in this
Court to 15 pages. Appellant’s reply brief is nore than 30
pages.
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Thereafter, the defendant was tried and convicted. Kennedy, 619
P.2d at 949. Kennedy subsequently appeal ed to the Oregon Court of
Appeal s, alleging that the “retrial” court erred in refusing to
di sm ss the charges against him |Id. Thus, appellant’s reliance
on Kennedy is m splaced; unlike the defendant in Kennedy, appell ant
never asked for a mstrial, and obviously no mstrial was granted.
The parties’ argunents closely resenble those offered by the
litigants in United States v. Wallach, 979 F.2d 912 (2d Cr. 1992)
(“Wallach 11"), cert. denied, 508 US. 939 (1993).° In its
predecessor, United States v. Wallach, 935 F. 2d 445 (2d Cr. 1991)
(“\allach I”), the Second CGrcuit reversed the convictions of three
co- def endants, including Eugene Wal | ach, because of prosecutori al
m sconduct. See Wallach I, 935 F.2d at 457. Facing retrial on a
nunber of charges, Wallach filed an unavailing notion to dismss on
doubl e jeopardy grounds. Thereafter, he noted an interlocutory
appeal. See Wallach 11, 979 F.2d at 913-14. The Second Circuit
framed the contentions of the parties in Wallach Il as foll ows:
The Governnment reads Kennedy as |imted to its
context of a crimnal trial that ends with the granting
of a defendant’s nmotion for a mstrial. In the
Governnment’s view, Kennedy affords Wallach no benefit
because he did not even nove for a mstrial, nuch |ess
obtain one; indeed, the trial ended, not with a mstrial,

but with a conviction. On the other hand, Wallach reads
Kennedy without the limtation of the mstrial context

S Wallach Il is not cited by either party in their
respective initial briefs. Appellant does, however, quote a
short excerpt fromWallach Il in his reply brief.
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and extracts fromit a rule of nore general application:
“The Suprene Court’s rationale is that the Double
Jeopardy Clause bars a second prosecution when the
prosecutor engages in serious msconduct wth the
intention of preventing an acquittal.”

ld. at 915 (quoting Wallach’s brief).
The Second Circuit declined to extend Kennedy to the reaches
suggested by Wallach, but did offer up a “limted extension”
I f any extension of Kennedy beyond the mstrial

context is warranted, it would be a bar to retrial only
where the m sconduct of the prosecutor is undertaken, not

simply to prevent an acquittal, but to prevent an
acquittal that the prosecutor believed at the tinme was
likely to occur in the absence of his m sconduct. | f

jeopardy bars a retrial where a prosecutor conmts an act
of msconduct with the intention of provoking a mstrial
noti on by the defendant, there is a plausible argunent
that the same result should obtain where he does so with
the intent to avoid an acquittal he then believes is
likely. The prosecutor who acts with the intention of
goading the defendant into making a mstrial notion
presumabl y does so because he believes that conpletion of
the trial wll likely result in an acquittal. That
aspect of the Kennedy rationale suggests precluding
retrial where a prosecutor apprehends an acquittal and,
i nstead of provoking a mstrial, avoids the acquittal by
an act of deliberate m sconduct. |Indeed, if Kennedy is
not extended to this limted degree, a prosecutor
apprehendi ng an acquittal encounters the jeopardy bar to
retrial when he engages in msconduct of sufficient
visibility to precipitate a mstrial notion, but not when
he fends off the anticipated acquittal by m sconduct of
whi ch the defendant is unaware until after the verdict.
There is no justification for that distinction.

ld. at 916. Nonet hel ess, the court ultimtely concluded that

application of the extension to Wallach’'s case “avail[ed] him of

not hing.” Id.
Several states have adopted the “limted extension” espoused
in Wallach Il. See, e.g., State v. Colton, 663 A 2d 339, 346-48
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(Conn. 1995), cert. denied, 516 U S. 1140 (1996); State v. Lettice,
585 Nw2d 171, 180-81 (Ws. C. App. 1998); id. at 180 n.3 (citing
cases). In Colton, for exanple, the Connecticut Suprene Court
enbraced Wallach |1, but noted that expansion of “the Kennedy
doctrine in this imted circunstance is particularly conpelling .

[ when] sone of the evidence that the defendant intended to use
to denonstrate prosecutorial msconduct was not part of the record
on appeal fromthe previous trial.” Colton, 663 A 2d at 346. The
W sconsin Court of Appeals applied Wallach I1’s |imted extension
to determ ne “whether the double jeopardy clause affords protection
against retrial to a defendant who has not noved for a mstria

because he or she is not fully aware at trial of the notivation for

or effect of the prosecutor’s m sconduct.” Lettice, 585 N W2d at
178.

Three of the cases cited by appellant -- Jones Il, R os, and
Caval lerio -- were deci ded before Kennedy. The inherent weakness

in those decisions is, of course, that none of them exam ned
Kennedy. Nonetheless, we wll address each in turn.

The first of the cases cited by appellant, and the only one to
arise out of this jurisdiction, is Jones |I, 44 Ml. App. at 417.7

There, we were asked to bar a retrial because, in a prior

" This Court’s entire unreported opinion in Jones | was
reproduced as an appendix to Jones |Il. See Jones |I, 44 M. App.
at 424.
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unreported opinion (“Jones 1”), we reversed the defendant’s
crimnal drug conviction and renmanded the case for a new trial on

the ground that the State violated a pretrial agreenment it had with

t he defendant not to introduce certain evidence. See Jones |I, 44
Md. App. at 428-29. W concluded that the State’'s action
constituted a denial of due process. 1d. at 429. 1In review ng the

def endant’ s second appeal, we observed:

[T]here is but a technical difference when a trial judge
recogni zes prosecutorial m sconduct intended to prejudice
[an] accused's prospects for acquittal by granting a
mstrial (e.g., Bell [v. State, 286 Md. 193 (1979)], and
when such judge shoul d have either excluded the evidence
or granted a mstrial, and is reversed for having
permtted the prejudicial evidence inproperly elicited to
prejudi ce appellant’s prospect for acquittal.

We have difficulty distinguishing why one retrial
shoul d be barred and another permtted when an accused
“faced with the * Hobson’s choice’ of continuing with the

trial or requesting or consenting to a mstrial”, Bell,
supra, at 203, decides to continue rather than nove to
abort. I ndeed the distinction is even |ess when the

decision is left to the judge. The cause, as well as the
effect, is the sane in either case.

|d. at 420. Further, we found “no justification for barring a
retrial of a case concluded, but reversed because of prosecutori al
m sconduct,” and ultimately concluded that we are “conpelled to
follow ‘clear’ holdings of the Supreme Court, as we are of the
Court of Appeals, and both Courts indicate that evidentiary
insufficiency is the only cause of reversal that will bar retrial
after conviction.” 1d. at 422, 423.

The Court of Appeals subsequently affirmed that decision, but
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on a different rationale. Jones Ill, 288 MI. at 619. For purposes
of its discussion, the Court adopted the defendant’s proposed
exception to the general rule that appellate reversal of a
conviction does not bar retrial; it assuned, arguendo, “that the
breach of the [pre-trial] agreenment . . . would have justified the
grant of a notion for a mstrial and that, since this would have
been on the basis of prosecutorial overreaching, the retrial is
barred by the Doubl e Jeopardy O ause.” 1d. at 626. Neverthel ess,
the Court decisively stated that the alleged prosecutorial
m sconduct in the defendant’s case did not rise to the |evel
necessary to bar a second trial in the event a mstrial had been
granted. |d. at 634-35.

In Ros, 637 F.2d at 728, the defense noved for mstrial when
the prosecutor nade inproper remarks in closing argunent. The
notion was deni ed and the defendant was convicted. After the Tenth
Circuit reversed the conviction because of prosecutori al
m sconduct, the defendant unsuccessfully noved to bar retrial on
doubl e jeopardy grounds, pronpting a second appeal to the Tenth
Crcuit. That court concluded “that doubl e jeopardy considerations
applicable after a mstrial has been granted are i ndeed applicable
in the same manner when prosecutorial msconduct requires reversal
of a conviction for lack of a fair trial after a mstrial notion
has been denied.” Rios, 637 F.2d at 729 (enphasis added).

The third pre-Kennedy case, Cavallerio, 428 N Y.S. 2d at 585,
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i nvolved two crimnal defendants, each convicted of first degree
rape. The New York internmediate appellate court reversed and
remanded, due to “calculated and deliberate prosecutoria
m sconduct.” 1d. at 586. Upon renmand, the trial court held that
a retrial was barred on double jeopardy grounds. It reasoned that
if the trial court had granted the defendants’ notion for mstrial
at the first trial, a retrial wuld have been barred by the Doubl e
Jeopardy Clause. |d. at 587. Therefore, it said:

So long as the retrial 1s caused by deliberate

prosecutorial msconduct, of such a nature and so

calculated as to be likely to cause a new trial on

successive appeals, what difference is there to the

defendant if his successive trials are caused by conduct

calculated to bring about a mstrial or conduct which the

prosecutor knows will result in reversal, should there be

a conviction. :

Therefore, this Court holds that the same reasoning
applicable to mstrials caused by deliberate and
cal cul ated actions by a prosecutor is applicable to a

reversal on appeal caused by deliberate and cal cul ated
actions of the prosecutor.

The remai ning cases cited by appellant, Curtis I, Buffington,
and O Gady, were decided after Kennedy. W turn to explore them

Curtis Il, 683 F.2d at 769, was decided | ess than two nonths
after Kennedy. There, the defendant was convicted by a jury of
drug and firearns offenses. Although the Third Crcuit denied the
defendant’s nmotion for mstrial, his conviction was reversed and
t he case was remanded because of prosecutorial m sconduct that was

considered “cunul ative in effect.” United States v. Curtis, 644
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F.2d 263, 269-71 (3d Gr. 1981) (“Curtis I”). At a hearing before
the second trial, the district court granted the defendant’s notion
to dismss the indictnent on double jeopardy grounds. The
gover nnent appeal ed, arguing “that inposition of a double jeopardy
bar is appropriate only in situations where a conviction is
reversed for insufficiency of evidence or where prosecutorial
m sconduct is intended to cause a mstrial and in fact does so.”
Curtis Il, 683 F.2d at 772. The defendant responded “that a
doubl e jeopardy defense to retrial is also permssible when such
prosecutorial msconduct leads to an appellate reversal, even
though it does not result in an imediate mstrial.” | d. I n
dicta, the Third Crcuit stated:?®

G ven sufficiently prejudicial prosecutorial m sconduct,

a mstrial will result if the trial judge correctly
recogni zes the nature of the violation; appellate
reversal is necessary only if the trial judge errs. It

woul d appear inconsistent to afford a defendant |ess
constitutional protection sinply because a trial judge
erred in denying a mstrial request. I f an appellate
reversal does not preclude retrial in a situation where
the granting of a mstrial for the same m sconduct woul d
have done so, the rights of the defendant appear to turn
on which of two courts--the trial or appellate court--
first recognizes the inpropriety of the prosecutor’s
actions.

ld. at 774 (enphasis added).

The second post-Kennedy case, Buffington, 687 F. Supp. at

8 Interestingly, the court noted at the outset of its
di scussion on these points that it “viewed] this question as
both conplicated and close; but . . . conclude[d] that its
ultimate resolution [was] not necessary” to the appeal. Curtis
1, 683 F.2d at 772.
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1089, involved a federal habeas petition. See 28 U.S.C. § 2254
(1994 & Supp. 11 1997). In Buffington, a nmurder conviction had
been reversed by a Texas crimnal appellate court because of the
trial court’s error in excluding two jurors. Thereafter, the
defendant filed a petition in federal district court for a wit of
habeas corpus. The issue in that case was “whether prosecutori al
m sconduct, although not resulting in mstrial and not discovered
until after the defendant was convicted, bars retrial of Petitioner
under the Double Jeopardy C ause.” Buffington, 687 F. Supp. at
1089- 90.

Gven the factual circunstances in Buffington, the court
advanced three possible interpretations of Kennedy. The first,
of fered by Texas, was that “Kennedy establishes a per se rule that
only bars retrial in the narrow circunstances where a mstrial has
actually occurred and the prosecutor has goaded the defendant into
maki ng the notion.” 1d. at 1090. Another interpretation, offered
by the defendant, was that “the Double Jeopardy C ause woul d bar
retrial if (1) the prosecutor’s conduct was sufficiently egregious;
and (2) a sufficient |ikelihood existed that the first trial would
have proceeded to acquittal absent the prosecutorial m sconduct.”
Id. at 1091. The interpretation adopted by the court required “the
reviewing court . . . [to] ask whether the prosecutor’s conduct was
notivated by an intent to goad a mstrial or deny the defendant

hi s doubl e jeopardy protections.” 1d.
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The defendant’ s habeas petition was denied. Id. at 1105. The
federal court indicated that it had “reservati ons about applying
the Kennedy test to a factual situation where no mstrial notion
was made, or quite possibly could have been nade.” 1d. at 1092.
In fact, subsequent to its Kennedy discussion, the court stated
that “[t]he foregoing anal ysis should make clear the difficulty of
appl ying Kennedy’s holding to the facts in this case. . . . Brady
[v. Maryland, 373 U S. 83 (1963),] rather than Kennedy nay well be
the nore appropriate analytical vehicle for this case.” ld. at
1095.

O Gady, 737 F. Supp. at 478, also involved a wit of habeas
corpus. There, Joseph Beringer, the petitioner, was convicted of
murder by an Illinois trial court. An internediate state appellate
court reversed due to prosecutorial msconduct. Thereafter,
arguing that the m sconduct was intentional, Beringer sought to bar
II'linois from retrying him claimng “the state prosecutor
commtted gross msconduct during his cross-exam nation of [the
only eye-witness] with the intent to provoke a mstrial.” 1d. at
483. Al though Beringer had noved for a mstrial, he had not done
so on the grounds that formed the basis for his habeas claim Id.
at 486. The court said:

Arguably, if the prosecution had in fact intended to

cause a mstrial, such an intention woul d have been nost

apparent to petitioner and his counsel during the trial,

when the alleged m sconduct was taking place. Despite
anpl e opportunity, however, petitioner never noved for
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m strial based on the prosecutor’s cross-exam nation of
[the eye-witness], a cross-exam nation which petitioner
now clainms was riddled wth instances of intentiona
m sconduct .

Petitioner’'s failure to nove for a mstrial based on
t he Cross-exam nation of [the eye-w t ness] IS
particularly telling because he noved for a mstria
based on other grounds shortly after the cross-
exam nation of Wbb. Thus, petitioner cannot claimthat
his failure to request a mstrial based on the State’'s
cross-exam nation of [the eye-witness] was nerely an
oversight. Nor can petitioner argue that during trial he
did not have sufficient evidence of the prosecutor’s
i ntent. All of the facts and inferences on which
petitioner nowrelies to show intentional prosecutorial
m sconduct were available to petitioner prior to or at
the time of the State’ s cross-exam nation of [the eye-
W t ness] .

The court also finds it significant that the trial
judge did not declare a mstrial. Even absent a notion
from petitioner, the trial judge certainly would have
declared a mstrial if he determ ned the prosecutor was
intentionally conducting inproper cross-examnation in
order to get a mstrial. . . . Respondents naintain that
the ruling in Kennedy should not be extended to
situations where, as here, the case is reversed for
prosecutorial msconduct; they argue that a double
j eopardy claim under Kennedy should be available only
where the trial court declares a mstrial. The court
rejects respondents’ position. Adopting respondents’
interpretation of Kennedy would nmake a defendant’s
constitutional right to clai mdouble jeopardy dependent
on whether the trial court correctly recognizes that a
mstrial is in order--a fact wholly outside the power of
the defendant. . . . Therefore, the court finds that the
trial judge's failure to declare a mstrial does not
preclude petitioner’s double jeopardy claim based on
i ntentional prosecutorial m sconduct.

ld. at 486-87 (citations omtted) (footnotes omtted).

wit,

Not wi t hst andi ng this discussion, the O G ady court denied the

| ooking to the trial judge’'s failure to order a mstrial

and

to the strength of Illinois s case. ld. at 487-88. It stated

that there was “no rationa
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exam nation of the [wtness],” and agreed with the findings of an
Illinois trial judge “that the prosecutor’s conduct was the result
of enotional, heated aninus between the prosecutor and [the
W tness] and the prosecution and the defense.” |d. at 487.

W do not consider any of the cases di scussed above persuasive
with respect to appellant’s position. As to Jones IIl, a pre-
Kennedy case, appellant has seem ngly disregarded our statenent
that we could “find no justification for barring a retrial of a
case concl uded, but reversed because of prosecutorial m sconduct.”
Jones |1, 44 M. App. at 422. Mor eover, Hagez has failed to
di scuss what effect, if any, the opinion of the Court of Appeals in
Jones |1l had on this Court’s decision in Jones Il. Further, Rios
and Cavallerio, the other pre-Kennedy cases, both involved
situations in which a defendant had unsuccessfully noved for
mstrial. The three post-Kennedy cases are equally unpersuasi ve.
The court inplied in Curtis Il that a mstrial nmotion is ordinarily
required. The m sconduct in Buffington was not discovered until
after conviction, so it obviously was inpossible for the defendant
to move for mstrial during the trial. Finally, Hagez’s reliance
on OGady is msplaced, particularly in light of the Seventh
Crcuit’s decision in Beringer, 934 F.2d at 110, the direct appeal
fromthe denial of the wit in O Gady. |ndeed, appellant has not
di scussed Beringer in his briefs submtted to this Court.

In that case, the Seventh Circuit expanded upon the O G ady
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court’s discussion of Beringer's failure to nove for mstrial based
the m sconduct that led to his habeas petition. As the court
framed the issue, the question was whet her Kennedy applies when the
defendant has not noved for a mstrial on the ground of
prosecutorial msconduct. Beringer, 934 F.2d at 111. Its response
has particular relevance to this appeal:

The Fourth Circuit has said that it does not. Uni ted
States v. Head, 697 F.2d 1200, 1206 (4th Cr. 1982),
cert. denied, 462 U S. 1132 (1983). A nunber of other
courts have addressed essentially the sanme question
wi thout answering it definitively, concluding that it was
unnecessary to resolve the issue since applying the
demandi ng standard of Kennedy di d not change the outcone
of those cases. Wthout offering an opinion as to
whet her applying the rule would affect the outcone of
this case, we choose to take a nore direct tack and
confront the question of the rule’s applicability. . . .
Resolving this issue wll |et defendants confronted at
trial with serious prosecutorial msconduct know the
proper course of action to preserve their doubl e jeopardy
rights; reserving it may lull theminto sitting on their
rights.

ld. at 111-12 (parallel citation omtted) (footnote omtted).
The court in Beringer concluded that “a mstrial notion is
required,” reasoning as foll ows:

I n Kennedy, the Court relied on D Francesco[, 449 U. S. at
130-31] when it observed that the doubl e jeopardy cl ause
woul d not bar the reprosecution of even those defendants
who nove unsuccessfully for mstrials on the basis of
prosecutorial msconduct but succeed in having their
convictions reversed on that ground on appeal. See 456
US at 676-77 & nn.6-7. Though dicta, the Court’s
reference to D Francesco suggests that it did not intend
the Kennedy exception to conflict with the well-
established strand of double jeopardy law permtting
retrial after appellate reversal, and squares with the
Court’s explicit view of the “narrow scope of the
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Kennedy exception. On at |east one occasion since O egon
v. Kennedy was published, the Court has characterized the
rule as one that applies “to mstrials granted . . . on
notion of the defendant.” Richardson v. United States,
468 U.S. 317, 324 (1984).

Id. at 112 (parallel citations omtted). Accordingly, the Beringer
court held “that a defendant who did not nove for a mstrial on the
basi s of prosecutorial m sconduct cannot invoke the double jeopardy
clause to bar the state fromretrying himafter his conviction is
reversed on that ground.” Id. at 114.

The court discussed the rationale for predicating the
applicability of the double jeopardy bar on a prior mstrial
not i on. Beringer, 934 F.2d at 112-14; see Kennedy, 456 U.S. at

686-87 & n.22 (Stevens, J., concurring). The follow ng comment is

i nstructi ve:

To be sure, prosecutorial msconduct, |ike any other
error that unfairly prejudices a defendant, dim nishes
the value of [the right to obtain a verdict from the
first jury]. But it is the right to appeal, not the
doubl e jeopardy clause, that protects defendants from
trial errors. The double jeopardy clause serves not to
puni sh prosecutorial msconduct; it sinply ensures that
t he defendant, not the governnent, gets to choose whet her
to go to verdict. For that reason, when a defendant
nmoves for a mstrial, whether for prosecutorial
m sconduct or any other trial error, the double jeopardy
cl ause does not ordinarily bar retrial; the defendant’s
nmotion ordinarily serves to waive the right not to be
retried. Only when the governnment intentionally and
successfully forces the defendant to nove for a mstrial
does it deprive the defendant of the right to go forward.

Beringer, 934 F.2d at 113 (enphasis added) (citations omtted).

Beringer’s persuasiveness is strengthened by the Fourth
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Crcuit’s decision in Head, 697 F.2d at 1200, referred to in
Beri nger. In Head, the defendant was convicted of various

offenses. At trial, the defendant failed to nmake a notion, on any

ground, for mstrial. On appeal, one of the crimnal convictions
was reversed and the case was remanded for a newtrial. Prior to
the second trial, the defendant argued, inter alia, that

prosecutorial msconduct in the first trial barred his retrial on
doubl e jeopardy principles. Head, 697 F.2d at 1203. Addressing
this contention, the Fourth G rcuit stated:

[T]rial before the first tribunal had been conpleted with

no request for mstrial having been nade. The suggestion

of prosecutorial msconduct was only raised after

defendant’ s appeal had secured a retrial because of trial

court error that was found independently of any

prosecutorial msconduct in its inducenent.
Id. at 1206 (enphasis added). 1In a footnote, the court recogni zed
that several decisions from other federal circuits “contain[ ]
suggestions that where a defendant secures reversal of his
convi ction because of prosecutorial m sconduct follow ng denial of
his trial court notion for mstrial on that ground, double jeopardy

protections mght bar his retrial.” 1d. at 1206 n.10. The court

declined to address that issue, however, because it was not before

the court. 1d. Consequently, the Fourth G rcuit concluded that
“no doubl e jeopardy right of the defendant [was] inplicated.” 1d.
at 1206.

Qur own review of Head |l eads us to the sane interpretation as
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that offered by the court in Beringer, 934 F.2d at 111. It appears
to us that the Fourth Crcuit said in Head that the rational e of
Kennedy does not apply unless the defendant first noves for
m strial on grounds of prosecutorial msconduct. But, the Head
court did not address whether it is also necessary for a trial
court to grant a mstrial notion in order for a defendant to
successfully invoke the doubl e jeopardy bar.

W acknow edge that the Second Crcuit’s opinion in VWallach I
conflicts with the Seventh Circuit’s decision in Beringer and the
Fourth Grcuit’s opinion in Head. Cf. Colton, 663 A 2d at 346 &
n.13 (acknowl edging a split anong the federal <circuits and
contrasting Wallach Il with Beringer); Lettice, 585 N.W2d at 178,
180-81 (distinguishing Beringer “factually and procedurally” and
adopting the limted extension of Wallach I1). Neverthel ess, we
agree with the positions of the Beringer and Head courts.
Accordi ngly, we conclude that when all eged prosecutorial m sconduct
is readily apparent at a crimnal trial, a defendant nust nake a
tinmely mstrial notion as a predicate to invoking the Kennedy bar
to retrial based on double jeopardy. In this case, despite
appellant’s objections at trial to the prosecutor’s conduct, he
never sought a mstrial. Accordingly, although we agreed in Hagez
| that the prosecutor’s conduct was prejudicial and required a
reversal, 110 Md. App. at 227, appellant’s earlier failure at trial

to request a mstrial bars his later double jeopardy claim
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Therefore, based on the circunstances attendant here, we need not
address whether a trial court nust actually grant a defendant’s
mstrial notion in order for a defendant to successfully rely on
doubl e jeopardy to bar a retrial

Moreover, even if a tinely notion for mstrial were not a
prerequisite for a successful double jeopardy claim based on
Kennedy, appellant would not prevail. Witing for this Court in
West v. State, 52 M. App. 624 (1982), Judge Mylan carefully
traced the evolution of the Suprenme Court jurisprudence that led to
the then recent decision in Kennedy,® and expl ai ned that, based on
concurrent devel opnents in Maryland law, a mstrial flowing froma
prosecutor’s zeal in obtaining a conviction does not necessarily
preclude a re-trial.

In West, the appellant alleged, inter alia, that retrial
pl aced himtw ce in jeopardy, because his earlier mstrial request
was granted on the ground of prosecutorial msconduct. West, 52
Mi. App. at 625. In addressing this contention, Judge Myl an
assessed the inplications of Kennedy and w ot e:

[We nust look not to the error itself and not to the

plight of the defendant who has been afflicted by that

error but rather to the intent with which the error was
comm tted. Leaving to the side, for reasons of
linguistic econony, the parallel problem of judicial

m sconduct, we are called upon to assess the notive of

the prosecutor. Wen we speak of intentional m sconduct,
we are not speaking of a nere general intent to do the

® The Kennedy opinion was “but two weeks old” when this
Court heard oral argunent in West. West, 52 Ml. App. at 626.
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act. Absent the rare case of the Freudian slip or the
nmuscul ar spasm the prosecutor always intends (1) to ask
the question, that turns out to have been erroneous; (2)
to make the argunent, that turns out to have been
inflammatory; and (3) to introduce the evidence, that
turns out to have been inadm ssible. The doubl e jeopardy
| aw contenplates sone specific intent to achieve a
desired purpose above and beyond the nere general intent
to do the erroneous act.

* * *

VWhat is enconpassed by intentional m sconduct,
therefore, is not the nmere general intent to do the act
but, additionally, the special intent to attain sone
specific end thereby.
ld. at 633-34.
Judge Moyl an went on to identify five “special intents” that

m ght flow fromthe sanme general intent:

1. thinking it to be correct;

2. not thinking about whether it is error or not
(perhaps | awerly negligence);

3. being cavalierly indifferent to error under

circunstances where one would reasonably be
expected to know that there is probably error
(per haps gross negligence);

4. knowing it to be error, but hoping to get away with
it, thereby clinching a probable w nner (deliberate
“overkill” in a case the prosecutor has no desire
to abort);

5. knowing it to be error, but desiring to “sabotage”

a probable loser either 1) by snatching an
unexpected victory from probable defeat if not
caught, or 2) by getting caught, thereby provoking
the mstrial, averting the probable acquittal and
living to fight again another day. (A calculated
sabotaging of a perceived “lost cause” in either
event; an indifference to whether he is caught or
not) .

ld. at 635.

O the five special intents, only the fifth wll bar retrial
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under Kennedy. 1d. Although the second, third, and fourth speci al
intents “are increasingly reprehensible,” a defendant’s redress “is
the declaration of the mstrial itself or the appellate reversal of
the conviction.” 1d. at 636. |n expounding upon the underlying
reason for this conclusion, Judge Myl an observed:

Many of the prosecutorial errors that trigger mstrials

and reversals consist of grossly negligent and even

del i berate conduct. The |aw has never | ooked upon the

declaration of a mstrial and the appellate reversal as

mld slaps upon the wist, but has treated them as

ri gorous nmeans for redressing even grossly negligent and

del i berate m sconduct. . . . Wen the prosecution

suffers a mstrial or an appellate reversal, it is

considered to have suffered a stern rebuke in terns of

| ost days, lost dollars, |ost resources of many varieties

and the |l ost opportunity to nmake the conviction stick.

It is only in the Mchiavellian situation where the

prosecutor deliberately courts a mstrial, that the
normal sanctions are self-evidently inadequate.

Based on the record, which we have reviewed on several
occasions, it is evident that the prosecutor’s inproper conduct at
trial was not pronpted by a desire to “‘sabotage’ a probable
loser.” 1d. at 635. |If we consider the special intents provided
in the West opinion as a scale, the prosecutor’s conduct in this
case, at worst, fell in the category of “knowing it to be error,
but hoping to get away with it.” 1d. Indeed, we noted in Hagez |
that the prosecutor had acted zeal ously to secure a conviction. W
al so suggested that the blame did not rest solely on the
prosecutor; the trial judge permtted the prosecutor’s zeal to

interfere with the appellant’s right to a fair trial. That hardly
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equates with a deliberate effort by the State to abort the trial.

JUDGMENT OF THE CIRCU T COURT FOR
HOMRD COUNTY AFFI RVED. COSTS TO BE
PAI D BY APPELLANT.
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| fully concur in the decision reached by the majority opinion
that the Double Jeopardy O ause of the Fifth Amendnent was not
of fended in this case and that the decision of the Crcuit Court
for Howard County shoul d, therefore, be affirned.

| wite separately to stress the point that the discussion in
the majority opinion of prosecutorial msconduct, or what Suprene
Court mstrial-retrial law refers to as “prosecutorial (or
judicial) overreaching,” is conpletely in the subjunctive nood. |
do not disagree with anything said in the course of that
hypot hetical discussion. | sinply enphasize that the discussion is
conpl etely hypothetical. | would have no qualns if | thought that
all will read the opinion as carefully and neticulously as it has
been witten. M fear is that they will not.

The small pocket of double jeopardy law that deals wth
judicial or prosecutorial overreaching has pertinence only in the
exclusive context of a mstrial-retrial situation. This is not
such a situation. The first trial of the appellant in this case
ended with a guilty verdict. On appeal, that judgnent of
conviction was reversed. The reason for the reversal was not the
| egal insufficiency of the evidence.

When a crimnal conviction is reversed for any reason other
than the legal insufficiency of the evidence, the Double Jeopardy
Cl ause never bars a retrial. The only occasion when a retrial is
not permtted by the Double Jeopardy Clause is when the reversa

was based on the legal insufficiency of the evidence. Bur ks v.



United States, 437 U S. 1, 98 S. C&. 2141, 57 L. Ed. 2d 1 (1978).

In Oregon v. Kennedy, 456 U.S. 667, 676 n.6, 102 S. C. 2083, 72 L.

BEd. 2d 416, 425 n.6 (1982), the Suprene Court was enphatic in this
regard:

This Court has consistently held that the
Doubl e Jeopardy C ause inposes no limtation
upon the power of the governnent to retry a
def endant who has succeeded in persuading a
court to set his conviction aside, unless the
conviction has been reversed because of the
insufficiency of the evidence.

(Enphasi s supplied).
In United States v. D Francesco, 449 U S. 117, 131, 101 S. C

426, 66 L. Ed. 2d 328, 341-42 (1980), the Court was equally clear:

[I]f the first trial has ended in a
conviction, the double jeopardy guarantee
“Inposes no limtations whatever upon the
power to retry a defendant who has succeeded
in getting his first conviction set aside.”
“I't would be a high price indeed for society
to pay were every accused granted inmunity
from puni shnent because of any defect
sufficient to constitute reversible error in
t he proceedings leading to conviction.” “[T]o
require a crimnal defendant to stand tria
again after he has successfully invoked a
statutory right of appeal to upset his first
conviction is not an act of governnental
oppression of the sort against which the
Double Jeopardy Cause was intended to
protect.” There is, however, one exception to
this rule: the Double Jeopardy  ause
prohibits retrial after a conviction has been
reversed because of insufficiency of the
evi dence.

(CGtations omtted; italicized enphasis in original; other enphasis

suppl i ed).



That is all the double jeopardy |law there is that applies to
this case and it is fully dispositive. The appellant’s first trial
ended in a conviction. That conviction was reversed for a reason
other than the legal insufficiency of the evidence. There 1is,
therefore, no double jeopardy bar to a retrial. That is all that
needs to be said.

VWhat then is the danger | fear from the gratuitous, albeit
quite accurate, di scussion of prosecutorial m sconduct  or
prosecutorial overreaching in this case? It is that the [ine may
i nadvertently be blurred between two distinct species of double
j eopardy | aw that have nothing to do with each ot her.

Doubl e jeopardy law is not a doctrinal nonolith. It is a
generic or unbrella term The genus “Double Jeopardy” now
enbraces, at times unconfortably, three separate and distinct
species of law, only one of which was traditional double jeopardy
law and only one of which triggers traditional double jeopardy
rules and principles. The genus now enbraces: 1) traditiona
doubl e jeopardy |aw, which never cones into play until an actual
verdi ct has been rendered (the pleas in bar of autrefois acquit and
autrefois convict); 2) mstrial-retrial law, which crept into

doubl e jeopardy law in Wade v. Hunter, 336 U S. 684, 69 S. . 834,

93 L. Ed. 974 (1949), by what Justice Lewis Powel| characterized as



“the product of historical accident;” and 3) collateral estoppe
law, a third and totally distinct body of |aw that was only added

to the “Doubl e Jeopardy” genus by Ashe v. Swenson, 397 U S. 436, 90

S. C. 1189, 25 L. Ed. 2d 469 (1970). These totally distinct
species of |law have different histories, serve different purposes,
are triggered by different events, and are inplenented by different
rules and procedures. They should not be confused with one
another, and that is what | fear the very discussion in this case
may serve to do.

Whereas the twin purposes served by traditional double
jeopardy law are 1) to prevent the continuing harassnent of a
def endant who has once been acquitted (autrefois acquit) and 2) to
prevent the nultiple punishnent of a defendant who has once been
convicted (autrefois convict), the very different purpose served by
mstrial-retrial lawis to protect the right of a defendant to have
the tribunal that is once inpaneled to hear his case renain
together until a verdict is reached. Wwen a mstrial is declared
at the request of the prosecution or by a judge sua sponte, that
right has been interfered with and a retrial will not be permtted
unl ess there was a “mani fest necessity” for the mstrial.

When, on the other hand, the mstrial is requested by the

def endant, that request has historically been deenmed to be a wai ver

10 In his dissenting opinion in Crist v. Bretz, 437 U.S. 28, 34, 98 S. Ct. 2156, 57 L. Ed. 2d
24 (1978).
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of any objection to a retrial. It was only as an exenption from
the otherwi se foreclosing effect of such a waiver that the very
subject of judicial or prosecutorial overreaching was first
recogni zed by the Suprenme Court in dicta in the case of United

States v. Dinitz, 424 U S. 600, 96 S. C. 1075, 47 L. Ed. 2d 267

(1976). The suggestion was that if the defendant was deliberately
goaded by prosecutor or judge into requesting a mstrial and that
if the goading was for the deliberate purpose of sabotaging a trial
that was going badly for the State, the defense request for a
mstrial, under those limted circunstances, would not be deened a
wai ver . Thus, the entire subject of *“judicial or prosecutoria
overreaching” pertains only to this exenption from waiver in the
limted context where 1) the defendant has requested a mstrial and
2) the mstrial has actually been granted. Beyond that |imted
context, the entire subject of judicial or prosecutoria
overreaching is immterial.

There was no mstrial in this case and the uni que body of |aw

designed to deal only wth mstrial-retrial situations is,

therefore, totally inapplicable. A fortiori, that arcane
subdivision of mstrial-retrial law dealing with judicial or
prosecutorial overreaching, as an exenption from a waiver, is

simlarly inapplicable.
To be sure, the mpjority opinion does not state that that

distinct body of lawis applicable to the situation before us. It



si nply hypot hesi zes that even if, arguendo, that body of law did
apply, it would still avail the appellant naught. | fear, however,
that although the opinion is witten in the subjunctive nood, it
will be read by sone in the declarative nood and that the waters
w Il thereby be nuddi ed.

| wite separately to stress the point that this opinion does
not stand for, and should not be cited for, the proposition that
prosecutorial overreaching, mnimal or maximal, inadvertent or
del i berate, for any purpose whatsoever, can ever bar a retrial in
a case where the first trial ended in a verdict rather than in the

decl aration of a mstrial.



