HEADNOTE: Wl liam Syl vester Douglas v. State of Maryl and,
No. 6930, Septenber Term 1998

CRI M NAL LAW — PROBATI ON —

The defendant was convicted of second degree assault. A
condi tion of probation inposed, pursuant to art. 27 8 641A(a),
that the defendant have “no contact” with the victim the
not her of his child, was legally valid. The provision is not
rendered invalid because the defendant may need an
internediary to effect visitation with his child.
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WIIliam Syl vester Dougl as, appellant, was convicted by a
jury in the Crcuit Court for St. Mary’'s County of second degree
assault.! The circuit court sentenced appellant to a ten-year
termof incarceration, suspending all but five years, and in
addition, inposed a five-year term of supervised probation.

Appel  ant presents three questions on appeal:
. Must the commtnent record be corrected
to reflect the sentence of the trial

court?

1. Did the trial court inpose an illegal
condition of probation?

1. Dd the trial court inpose an excessive
sent ence?

We agree that the commtnent record nust be corrected to
refl ect the sentence inposed by the circuit court. In all other
respects, we affirmthe judgnent of the Crcuit Court.

FACTS

Ms. Fox testified that on June 24, 1998, she lived al one at
21706 Coral Place, and that she had |ived there for approxi mtely
one nonth. She stated that she and appellant had a romantic
rel ati onship which |lasted six or seven nonths. According to M.
Fox, the rel ationship ended three weeks prior to June 24, 1998,
the date of the relevant events. M. Fox stated that on June 24,
1998, she was six nonths pregnant.

Ms. Fox testified to the followi ng: On June 24, 1998, her

The trial court granted appellant’s notion for judgnent of
acquittal on a charge of first degree burglary and first degree
rape. The jury found appellant not guilty of second degree rape.



not her, sister, and “a young fellow visited her at the Coral

Pl ace house. She was wearing a ni ghtgown, w th nothing
underneath. The visitors left at approximtely 10:20 that night.
When they left, she went outside to see themoff. When she
returned to the house, she saw appell ant behind her. Appellant
asked if he could come in, but Ms. Fox told himno, because he
was i nt oxi cat ed.

Ms. Fox further testified:

He yanked the door fromne and the next thing
| know he had pushed ne and | had fell onto
the floor and I hit ny back, | hit ny head.

| got up and then he pushed ne onto the
couch. | had food on the couch. And then he
cane up to ne and he said, “after all | did
for you, you nean to tell ne | can’'t stay
here?” And he hit ne with a closed fist in ny
left eye, and ny gl asses enbedded in ny eye,
and then nmy first reaction was to grab him by
hi s shoul der and to ask himto sit down
beside ne and to talk to ne and tell ne what
was w ong.

Ms. Fox stated that appellant sat beside her and “junped
back up and he | ooked at [her] in [her] face” and said, “[Well,
| have already done this. | mght as well finish you off.” She
stated that appell ant began wal king around in circles, holding
his head, and that his eyes were “doing funny stuff.” According
to Ms. Fox, appellant then told her that she could call the
police, and that he was not going to do anything to her. She
stated that she told himthat she was not going to call the
police. According to Ms. Fox, appellant then told her he wanted
to go to bed, and she told himthat she did not want to go to

-2 -



bed. According to Ms. Fox, “[H e got in ny face and started
flinching at ne like he was going to hit ne again.”

Ms. Fox got up to go to the bathroom Appellant then said
to her, “[Where are you going? You are going to call the police
and you called the police on ne the last two tinmes. |If | goto
jail this time | amgoing to have sonething to go to jail for.”
Ms. Fox went to the bathroom and cl osed the door. Appellant
ki cked in the bathroomdoor. Wen Ms. Fox |left the bathroom she
wal ked toward the |living room but appellant bl ocked her by
“using his chest to push up against [her] chest.” Appellant then
asked her again if she was going to call the police, and she
again told himthat she was not. M. Fox then went into the
bedroom At that point, according to Ms. Fox,

he said if he was in his right mnd, he put
his finger up to ny head, | ought to bl ow
your nother F-ing head off right now He

tal ked about he knew where sone buddi es of
his fromD.C. that [sic] could finish ne off.

Ms. Fox testified that she was “fearful .”

Appel | ant again asked Ms. Fox to go to bed with himand she
refused. According to Ms. Fox, appellant told her “if I was his
brother’s girlfriend, | would be dead right now. He would kil
nme.”

Appel | ant again asked Ms. Fox to have sex with him and she
again refused. Appellant said, “[YJou don’t want nme to get
stupid around here.” He “started wal king around in circles
again, holding his head.” He asked Ms. Fox again to have sex and
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again she refused. According to Ms. Fox, appellant “took his
knee and | [sic] put it up against ny chest and he pressed ne
down on the bed and he had his hands pressed down on ny

shoul ders.” Ms. Fox told himto get off her because she could
not breathe. Appellant got up and began to | augh at Ms. Fox.
He “kept tal king about sone guns he knew about.”

According to Ms. Fox, appellant asked her to have sex a
couple nore tines, and she refused each tinme. She testified that
appel l ant then raped her.? M. Fox further testified that, after
the rape, appellant told Ms. Fox to stay on the bed near the
wall. She stated that he lay down next to her, and both went to
sl eep.

The next norning, Ms. Fox drove appellant to work. Ms. Fox
then went to her grandnother’s house and told her fam |y about
the assault, but not the rape. M. Fox’s aunt encouraged her to
call the police. M. Fox called the sheriff’s departnment, and a
mal e deputy canme to her grandnother’s house. She told him about
the assault, but not the rape. After speaking to the deputy, she
went to the District Court Conm ssioner and told her about both
the assault and the rape. She told her aunt about the rape after
she had told the Comm ssioner. After she told her aunt, she
agai n spoke to the deputy and told himabout the rape. M. Fox

stated that she had not told the deputy about the rape at first

2As noted, the jury found appellant not guilty of rape.
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because she was enbarrassed, and because she was afraid of
appel | ant .

On cross-exam nation Ms. Fox stated that appellant had
initially lived with her at the Coral Place address and that both
his nane and her nane were on the | ease. She stated that she had
taken his name off the | ease, but she did not specify when she
had done so. M. Fox further testified that the rape occurred 30
to 45 mnutes after appellant had pressed her against the bed.

Appel lant’ s version of the incident was different from M.
Fox’s. According to appellant, on June 24, 1998, he was |iving
with Ms. Fox at the Coral Place address. He was in and out of
t he house that day because he had been laid off. Appellant
stated that there was no one other than Ms. Fox at the house that
day.

Appel lant testified to the followng: At one point in the
evening, he went to his nother’s house, then returned a little
while later. Shortly afterward, he decided to go outside. He
and Ms. Fox argued because she thought that he was going to see
anot her wonman. He wanted to |l eave to end the argunent, but M.
Fox would not et him M. Fox was standing in front of the
door, and “kept smacking” himon the head. Appellant testified
that he “just reacted” and that he hit her in the right eye with
his open fist. He stated that he had not neant to hurt her.

According to appellant, after he hit Ms. Fox, they both sat
on the couch and he apol ogi zed to her. Appel | ant stated that,
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after that, they went to bed. Appellant stated that they had had
consensual sex on the norning of June 24'" but that they did not
have sex when they went to bed that night. According to
appel l ant, the next norning, Ms. Fox drove himto work.?3
DI SCUSSI ON
l.

Appellant’s first contention is that the record nust be
corrected to reflect the sentence inposed by the circuit court.
W agree.

At the sentencing hearing, counsel told the circuit court
t hat appell ant had been incarcerated since July 3, 1998. In
addition, the docket entry for February 16, 1999, the date of
sentencing, states that appellant’s sentence is to begin on July
3, 1998.4 The circuit court ordered that appellant’s sentence
begin on that date. However, the commtnent record states that
appellant’s sentence is to run “[c]oncurrent w any ot her
out standi ng or unserved sentence and begin on July 23, 1998.~

When there is a conflict between the transcript and the
commtnment record, unless it is shown that the transcript is in

error, the transcript prevails. See Dedo v. State, 105 Ml. App.

3Appel | ant explained that he had been laid off but had one
nore day to work.

“4n fact, the return on the arrest warrant |located with the
District Court papers recites that appellant was arrested on July
3, 1998.
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438, 461 (1995), rev’'d on other grounds, 343 Md. 2 (1996). In
the present case, the transcript and the docket entry both
reflect the date of July 3, 1998 as the starting date for
appel lant’s sentence. The commtnent record should be anended to
reflect the starting date of July 3, 1998.
.

Appel lant’ s next contention is that the circuit court
i nposed an illegal condition of probation. The court sentenced
appellant to a termof ten years’ incarceration, with all but
five years suspended. The court also placed appell ant on
supervi sed probation for a termof five years after his rel ease
fromincarceration and ordered, as a condition of that probation,
t hat appell ant have no contact with Ms. Fox. Appellant signed a
probati on agreenent, which stated that he understood the terns of
his probation and that he agreed to them

Ms. Fox testified that she was six nonths pregnant on June
24, 1998. At the sentencing hearing, the circuit court noted
that Ms. Fox had delivered the child.

Appel | ant now contends that the condition of probation is
i nproper for two reasons. First, he contends that “contact” is
vague. Second, he contends that the “no contact” provision
i npacts upon custody and visitation of his child and that it was
beyond the jurisdiction of the court to order a condition of

probation that would interfere with the parent-child



rel ationship.?®

A sentencing court may “suspend the inposition or execution
of sentence and pl ace the defendant on probati on upon such terns
and conditions as the court deens proper.” Maryland Code (1996
Repl. Vol.), Article 27, 8 641A(a). This authority, however, is
not unlimted. Sheppard v. State, 344 Md. 143, 148 (1996);
Watson v. State, 17 Ml. App. 263 (1973). The conditions of
probati on nust be reasonable and have a rational basis. 1d. at
274. The conditions nust be clear, definite and capabl e of being
properly conprehended and understood not only by the individual
upon whom they are inposed but by those responsible for their
enforcement. I1d. A condition of probation nmay be expressed in
general terns “so long as it is contenplated that the court or
its designee (usually the probation authority) will provide the
probati oner with reasonable, specific direction wthin the anbit
of the initially expressed general condition, and such gui dance
is in fact given.” Hudgins v. State, 292 MI. 343, 348 (1982).

Appel | ant does not contend that the “no contact” condition
does not have a rational basis, but rather, that it is too vague.
We disagree. As the State points out, “no contact” nmeans “no
contact,” in person, by telephone, or by mail.

Courts of other jurisdictions which have considered simlar

The State does not contest that appellant is the father of
Ms. Fox’s child.
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condi ti ons have found no anbiguity involved. See, e.g., State v.
Riles, 135 Wash. 2d 326, 957 P.2d 655 (1998)(“no contact” order as
a condition of probation is not vague because there is nore than
one dictionary neaning for the word); Nitz v. State, 745 P.2d
1379 (Al aska App. 1987) (A comon sense reading of the
probationary conditions, including that appellant have “no
contact with mnor girls under the age of 18 unless a responsible
adult is present” is “sufficient to provide [the defendant] with
fair notice of what conduct is prohibited’).

In addition, appellant signed a probation order
acknow edgi ng that he understood the conditions of his probation.
Further, as the State notes, appellant may, pursuant to Maryl and
Rul e 4-346(b), request a clarification of the probationary
condi tion.

Appel  ant al so conplains that the “no contact” provision
will prevent himfromhaving visitation with his child. He
contends, citing Smth v. State, 80 MJI. App. 371 (1989), that the
“no contact” order of the circuit court is untenable and
fundanmental |y unfair because it deprives himof a right to visit
his child.

In Smth, the trial court attenpted to determ ne the best
interest of Smth' s children, despite the fact that the custody
of the children was a nmatter within the jurisdiction of the

juvenile court. In the present case, the circuit court made no



determ nation relating to the best interest of the child. The
court’s decision was based on an appropriate condition regul ating
appellant’s relationship with Ms. Fox. 1In addition, the Smth
Court noted that the children in that case had been adjudged
Children in Need of Assistance, thereby vesting exclusive
jurisdiction over the children with the juvenile court. Smth v.
State, 80 Md. App. at 374, n.1. The Court also noted that
“Ic]rimnal courts may order supervised visitation or otherw se
[imt contact between parent and child when the juvenile or
equity court has not assuned jurisdiction.” 1d. at 376, n.4.

The “no contact” provision is not rendered illegal sinply
because appellant may need an internediary to effect visitation
wth the child. See Russ v. State, 519 So.2d 715 (Fla. App.

1988) (trial court could inpose special condition of probation
prohi biti ng defendant from having any contact with nine year old
victim who was the daughter of appellant’s girlfriend, or any
menber of victims famly, even though defendant’s six-year-old
daughter was a nenber of the victim s househol d).

The State further contends that the condition is valid
because appellant agreed to it. |In Sheppard, 344 Ml. at 153-54,
the Court of Appeals declined to decide whether an otherw se
invalid condition of probation “could be valid if freely and
voluntarily consented to” by the probati oner because Sheppard had

not consented. Because we hold that the conditions of probation
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i nposed upon appellant in the present case were valid, we need
not deci de whet her appellant’s consent would serve to validate an
ot herwi se unl awful condition.

Appellant’s third contention is that the circuit court
abused its discretion in inposing a sentence of ten years, with
all but five years suspended.

The guidelines in the present case were 5 to 12 years. The
gui del i nes wor ksheet indicates a “major” “prior adult crimnal
record.”

I n inposing sentence, the circuit court stated:

Very well, M. Douglas, the Court does
recall the case and even though the evidence
was a little skinpy, other than there was a
casual nentioning of the fact that the victim
was pregnant, there wasn’t any official —
whi ch woul d have really nade the —nade the
i ncident that nmuch nore offensive. It was
of f ensi ve enough because there is no question
that the Court found that you had commtted
the —conmmtted the act. They did not find
first degree rape, but they did find second
degree assault, which is a very serious
of fense for which, of course, you can receive
—could receive a ten year sentence. The
Court is satisfied that the incident and the
manner in which the jury found you guilty,
there [were] anple facts to support that.

Now, as | say, there was nention of the fact
t hat she was pregnant and are conments
concerning the status of the child. So, it
wasn’t contradicted, so | amgoing to assune
that she was pregnant at the tinme, and
apparently she had the child, | guess,

wi t hout any conplications, otherw se that
woul d have been brought to the Court’s
attention. But you have seven of fender score

- 11 -



poi nts agai nst you. [Defense counsel] is
correct, the major portion of your problens
have not been the assaultive personal
contacts with people, but it is serious
enough and the Court feels under the

ci rcunstances that the bottom of the
guidelines is an appropri ate sentence.

Appel  ant contends that the court relied on an
i nperm ssi bl e consideration, that appellant’s brother had
murdered his girlfriend, in inposing sentence. The State
counters that the contention is not preserved because appell ant
did not raise the issue at sentencing, and in any event, the
contention is without nerit.

It is unclear whether an objection to the trial judge’s
consideration of an inperm ssible factor is waived if the
objection is not made at the time of sentencing. Conpare Saenz
v. State, 95 Md. App. 238, 241 n. 1 (1993) (noting that it was
“doubtful” that appellant’s challenge to the court’s sentence,
based in part on his lack of renorse, was preserved for appeal)
wi th Passam chali v. State, 81 Ml. App. 731, 744 n. 4, cert.
deni ed, 319 Ml. 484 (1990)(noting that a sentence based on
i nproper considerations should be reviewable even if there were
no obj ection because “when it occurs it is too |late to object.”)
G ving appellant the benefit of the doubt, we nonetheless find no
merit in his contention that the circuit court based its sentence

on the fact that appellant’s brother nurdered his girlfriend.

It is well established in Maryland that a trial judge is
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“vested with virtually boundl ess discretion” in determning a
sentence.” State v. Dopkowski, 325 Md. 671, 679 (1992) (quoting
Logan v. State, 289 Ml. 460, 480 (1981)). A trial judge may
I npose any sentence not in violation of constitutional
requi renents or statutory limts, so long as it is not notivated
by ill-will, prejudice or other inpermssible considerations.
Dopkowski, 325 Md. at 680.

A defendant's sentence should be individualized “to fit
‘“the offender and not nerely the crine.”” Smth v. State, 308 M.
162, 167 (1986)(quoting WIllians v. New York, 337 U S. 241, 247
(1949)). Consequently, a defendant’s sentence “shoul d be
prem sed upon both the facts and circunstances of the crine
itself and the background of the individual convicted of
commtting the crime.” Dopkowski, 325 MI. at 679.

Appel lant’ s sentence is within the guidelines in this case
and within the statutory limts for second degree assault. The
circuit court clearly considered the nature of the offense,
including the fact that Ms. Fox was pregnant at the tinme of the
incident. Appellant characterizes the incident as “a blowto the

eye. Ms. Fox testified, however, that the incident was not
sinply “a blowto the eye,” but a prolonged incident that
i ncluded several threats to kill her.

It is also clear that the nost inportant factor the trial

court used in fashioning appellant’s sentence was appellant’s
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prior crimnal record. This was an entirely proper
consideration. Smth, 308 MI. at 169; Bartholoney v. State, 267
Md. 175, 193 (1972). W see nothing to suggest that the trial
court considered anything done by appellant’s brother in
determ ni ng appell ant’s sentence.

JUDGVENT AFFI RMED. THE CIRCUI T
COURT FOR ST. MARY’S COUNTY IS
DI RECTED TO AMEND THE COWM TMENT
RECORD | N ACCORDANCE W TH THI S
OPI NI ON.

COSTS TO BE PAID TWO- THI RDS BY
APPELLANT AND ONE THI RD BY ST.
MARY’" S COUNTY.



