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This appeal affords us the opportunity to examne in sone
depth the fundanmental nature of a Motion for a New Trial. W wll
be particularly concerned with the threshold question of the
reviewability of a trial judge's decision either to deny or to
grant a new trial. Qur focus will also be on the contrasting
natures and purposes of, on the one hand, 1) an appeal of a
crimnal conviction, which is decided by the objective resol ution
of legal issues; and, on the other hand, 2) a Mtion for a New
Trial, which is entrusted to a trial judge' s subjective “sense” or
“feel” as to whether true justice was done, a matter quite aside
from any necessary question of |egal error.

The appellant, WIliam Charles Isley, was convicted by a
Prince George’s County jury of reckless endangernent. On this

appeal , he contends:

1. that the evidence was not legally
sufficient to support his conviction; and

2. t hat the trial court abused its
di scretion in denying his Mtion for New
Trial.!?

The charge stemmed froman inci dent between the appellant and
his w fe, Panmela Stevenson, “on or about Decenber 10, 1997" during

whi ch the appellant allegedly threatened his wife with a |ighted

. We have granted the appellant’s Motion to Supplement the Record on Appeal, a motion

unopposed by the State, so that the appellant’s post-trial Motion to Reconsider Motion for Judgment of
Acquittal or, in the Alternative, for a New Trial, which was filed with the Circuit Court for Prince George’s
County on December 22, 1998 and subsequently acted on by the trial judge, would properly be before us on
this appeal. Actually, the appellant's motion was in response to the sua sponte request of the Court that the
appellate record be so supplemented.
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bl ow torch, pointed a gun at her head, raped, and sodom zed her

A nunber of other charges were initially brought against the
appel lant. The jury returned the verdicts of not guilty, however,
wWth respect to charges of first-degree assault and of using a
handgun in the comm ssion of a felony. A mstrial was declared
with respect to the charge of second-degree assault after the jury
was unable to reach a unani nous verdict. The trial court had
earlier granted a notion for a judgnent of acquittal wth respect
to the charge of theft. The conviction was only on the charge of

reckl ess endanger nent.
The State’s Request for Alibi Withesses

Both of the appellant’s contentions arise out of an unusual
procedural quirk. Prior to trial, the State filed a notion pursuant
to Maryl and Rul e 4-263(d)? seeking:

[t] he name and address of each w tness other
t han the def endant whom t he defendant i ntends
to call as a witness to show that he was not
present at the tine, pl ace, and date
designated by the State. State alleges that
t he of fenses occurred on or about Decenber 10,
1997, at approximately 9:00 a.m through 11: 30
p.m, at 5838 Holly Springs Road, Capitol
Hei ghts, Maryl and.

2 Maryland Rule 4-263, Discovery in Circuit Court, provides:

(d) Discovery by the State.-- Upon the request of the State, the defendant
shall:

(1) Alibi Witnesses. Upon designation by the State of the time,
place, and date of the alleged occurrences, furnish the name and address
of each person other than the defendant whom the defendant intends to
call as a witness to show that the defendant was not present at the time,
place, and date designated by the State in its request.



(Enphasi s supplied).

In response to the State’s request, the appellant filed a
“Motion for More Specific Rule 4-263(d)(3) Request.” I n that
nmotion, he conplained that the time period provided in the State’s
request was “overly broad” in that it required:

t he defendant to account for his whereabouts
not only for wvirtually the entire day of
Decenber 10, 1997, but for other days “on or
about” that same day, which in ordinary
| anguage suggests a four or five day period.

The appel l ant requested that either 1) the State be required
“to state the exact date and tine, within a two-hour range, when it
al |l eges the defendant commtted each of the offenses set forth in
the indictnment” or 2) the appellant be “excused from conpliance
with the notice requirenments of Rule 4-263.”

In response to the demand for greater specificity, the State
replied that “[a]fter speaking with the conplaining wtness, the
State will provide the followwng as to the time of the incident:
4:00 p.m to 11:30 p.m” Following the nore particularized
request, the appellant neither disclosed any potential alibi
wi tnesses for that designated seven-and-a-half-hour tinme franme nor
presented any alibi defense at trial. After the defense notion for
a judgnent of acquittal was denied at the end of the entire case,
the appellant was convicted of reckless endangernent. The
appel I ant subsequently filed 1) a notion to reconsider the notion

for judgnent of acquittal or, in the alternative, 2) a Mdtion for

New Tri al . Bot h noti ons were deni ed.
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Legal Sufficiency of the State’s Case
Unaffected by Amended Request for Alibi Witnesses

The appellant first contends that the trial court erred in
denying his notion for a judgnent of acquittal based on the failure
of the State to produce sufficient evidence that the crine
necessarily took place between 4:00 p.m and 11: 30 p. m on Decenber
10, 1997, the time of the crinme inferentially alleged by the State
by its response to the appellant’s request for greater specificity
in the State’'s discovery request. This contention goes to the
denial of the notion for acquittal made at the end of the entire
case, not to the denial of +the post-trial notion for a
reconsi deration of that earlier denial. There has been no appeal
fromthat |ater denial

The appel | ant contends that although he never requested a Bil
of Particulars under Maryland Rule 4-241, the State’'s fine-tuning
of its request for discovery “should be viewed as the functional
equi val ent of a response to an inplied Bill of Particulars.” The
appel l ant contends that the State was, consequently, required to
prove that the offenses did in fact take place between the hours of
4:00 p.m and 11:30 p.m on Decenber 10, 1997. The appel | ant
argues that because the State failed to do so, the evidence was
legally insufficient to support his conviction. W do not agree.

The issue of whether information provided by the State to a
defendant in a Bill of Particulars is binding on the State at tri al

is not before us. Al though the appellant was entitled, pursuant to
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Maryl and Rule 4-241, to request a Bill of Particulars in this case,
the dispositive fact is that he chose not to do so. The issue
regarding the tine of day the alleged offenses took place only
arose in the context of the State’s discovery notion pursuant to
Rule 4-263(d)(3), seeking the nanmes and addresses of potential
alibi witnesses. There is no question that had the State never
made such a request, the fact that the evidence was that the
assaults may have taken place in the norning rather than in the
eveni ng woul d have been conpl etely unexceptionable. Although the
victimcould place the attack within a period of a day or two, she
was vague as to the precise tine of day. The appellant, at the
time of the crinme, had been nmarried to the victimfor approxi mately
two years. At the tine of that marriage, he was a widower in his
early 60's. He net the victim who was approximtely forty years
his junior, when he “picked her up” on Al abama Avenue in the
District of Colunbia, where she was “cruising” as a prostitute.
Contributing to the vagueness of her testinony were the facts that
she had been addicted to crack cocaine and that she was taking
nedi cation for AIDS.® She could only fix the day of the crine by
recalling that it was approximtely two or three days before she
filed charges against the appellant on Decenber 11, 1997. As to
the tinme of day, all she could say was that the appellant’s attack

on her started in the norning and lasted, off and on, until

3 Between the trial and the sentencing, the victim died of pneumonia associated with AIDS.
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approximately 11 P.M A perfectly proper indictnment gave the State
anple latitude within which to place the tine of the crine.

We hold that the State’s narrowi ng of a question as part of
its request for alibi wtnesses under Rule 4-263(d) is not the
functional equivalent of an answer to a properly filed Bill of
Particulars. The State’s response to the appellant’s request that
the State narrowthe tinme frane in its demand for discovery did not
require the State to narrowits proof of guilt. W see no error in
the trial court’s denial of the appellant’s notion for judgnent of
acquittal based on the alleged insufficiency of the State’'s

evi dence.

The Motion for a New Trial:
A Poor Vehicle for Challenging Trial Error

The appell ant next contends that the trial court abused its
discretion in denying his Mtion for a New Trial because the State
msled himas to when the State’s evidence would show that the
al | eged offenses occurred. He contends that he was thereby m sl ed
into forgoing a potential alibi defense. Actually, the appellant
originally asserted three separate grounds for relief. He clained
that he was entitled to a newtrial on any of three theories:

1. the appellant’s “inability to prepare an
al i bi defense given the msleading
particul ars provided by the State”;

2. the State’s conduct during the trial in
“eliciting highly prejudicial evidence of
uncharged crines, failing to disclose

potentially excul patory material, and
repeatedly attenpting to inflane the jury
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by references to the defendant’s all eged
character and lifestyle”; and

3. the fact that “two critical defense
W t nesses refused to testify after being
threatened with serious bodily harm by
i ndi vidual s not known to them but whom
they believed to be connected with the
conpl ai ning w tness.”

Denonstrably, the latter two clains concern alleged tria
errors that should nore properly have been asserted by way of
di rect appeal. Al though nothing, including trial error, is
theoretically barred from consideration on a Mtion for a New
Trial, trial errors are not classic grist for the New Trial -Mtion
mil. If such alleged errors were not preserved for appellate
review by tinmely objection at trial, raising themin a Mtion for

a New Trial and then appealing the denial of that notion is not a

way of outflanking the preservation requirenment. Buck v. Cams

Br oadl oom Rugs, Inc., 328 Md. 51, 61, 612 A 2d 1294 (1992). The

non- preservation, noreover, is in and of itself an unassail able
reason for the trial judge to deny the New Trial Motion, should he,
in his discretion, choose to do so.

Even if preserved by tinely objection at trial, such clains of
trial error have far nore |likelihood of success on appeal than they
do by way of a Mdtion for a New Trial. On appeal, all a defendant
need do is persuade the appellate court objectively that an error
occurred--subject only to the State’s heavy burden of persuading

the court beyond a reasonabl e doubt that such error was harni ess.
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Presunptively prejudicial error can be established as a matter of
| aw and appell ate reversal of a conviction will follow

On a Motion for a New Trial, by contrast, even objectively
denonstrated trial error will avail a defendant naught unless he
can al so persuade the trial judge, subjectively, that the error had
a substantial |Ilikelihood of causing an unjust verdict. Just
because trial error is established as a matter of law, the trial
judge need not necessarily “feel” that the ultinmate verdict was
unjust. In sharp contrast with the issue of harmess error in the
appel l ate context, where a heavy burden is on the State, in the
context of a Motion for a New Trial the burden is on the defendant
to show a significant |ikelihood of prejudice and to energize the
trial judge s subjective conscience.

In any event, these two latter clains have not been pursued

and call for no further consideration here.

Preservation as a Factor,
But Not as a Requirement

The claim that the appellant was msled into forgoing a
possi bl e ali bi defense has been pursued, at |east obliquely, by way
of his Mdtion for a New Trial. The non-preservation of this claim
by way of a tinely objection at trial, however, poses a daunting,
al beit not an insurnountable, hurdle to his request for a new
trial. The issue was |ost, of course, as far as raising it on
direct appeal was concerned. It is clear, noreover, that raising

it in a Mtion for a New Trial and then appealing the claims
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rejection in that forumwll not serve to bring the claimback from
the dead for purposes of appellate review |If we will not |ook at
the non-preserved original, neither will we ook at its reflection

in the mrror of a New Trial Motion. In Buck v. Cam s Broadl oom

Rugs, Inc., 328 Md. at 61, Judge McAuliffe was very clear on this
poi nt :

The defendant is correct in arguing that
ordinarily a party will not be permtted to
rai se on appeal an error to which he has not
i nterposed a seasonable objection at trial.
Accordingly if Judge Murphy had deni ed Buck’s
nmotion [for a new trial] in this case [based
on such non-preserved clain], Buck would not
have been permitted to argue those matters on
appeal .

What is fatal to a claim on direct appeal is, even if not
quite fatal, at |east seriously conpromsing to the sanme claimon

a Motion for New Trial. Judge McAuliffe further explained, 328 M.

at 62:

We agree with the internedi ate appellate
court that the failure of the noving party to
object to an alleged error or inpropriety at
trial 1s a significant factor to be consi dered
by the trial judge when that error is later
argued in support of a notion for new trial.
A nmotion for new trial should not be an
opportunity to “sandbag” an opponent, nor
ordinarily to correct oversights that m ght
have been renedied at trial if seasonably
not ed.

(Enmphasi s supplied). See al so Banegura v. Taylor, 312 M. 609

625, 541 A 2d 969 (1988)(“Banegura’s failure to object to rulings,
instructions, and argunents during the course of the trial my be

taken as a waiver of error, precluding the assertion of those
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issues in a nmotion for newtrial.”); MIller Bldg. Supply v. Rosen,

305 Md. 341, 503 A 2d 1344 (1986)(“MIler did not except to the
conpensatory damage instructions. There was no abuse of discretion

in denying the motion [for a new trial].”); Brinand v. Denzik, 226

Md. 287, 291-93, 173 A . 2d 203 (1961).

Had the appellant raised the problemof his still enbryonic
alibi defense at trial, as he well could have and shoul d have, the
trial judge could have asked for a proffer as to who precisely the
alibi wtnesses would be and as to what they probably would say.
When the claimwas only advanced as a still unexplored possibility
in the New Trial Mdtion, however, the trial judge had no way of
knowi ng whether the lost alibi defense was truly a matter of
substance or was nerely an opportunistic will-o -the-wisp. At the
trial, noreover, the appellant, fully aware of the State's proof as
of the end of the State’s case, could readily have asked for a
continuance of a few hours or even a day or so in order to check
out the possible alibi. Al that was apparently involved was the
appel l ant’ s enpl oynent attendance record at his place of work a few
bl ocks fromthe appellant’s hone.

To the extent to which the State’s proof showed that the crine
occurred at a tinme after the close of enploynent, the appellant’s
argunment does not even assert any prejudice--surprise and
di sappoi nt nent, perhaps, but no prejudice. Even now, the appell ant

does not suggest any lost alibi defense for the after-work hours.
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The fact that the appellant’s claimmay suffer a credibility
gap, however, does not foreclose his raising of the claim Because
a Motion for a New Trial appeals to the trial judge s subjective
“sense” or “feel” as to whether a verdict was unfair or unjust, he
may consider anything he wants to, preserved or unpreserved.

Again, Buck v. Camis Broadloom Rugs, Inc., 328 M. at 62,

expl ai ned:
To some of this conduct Buck | odged
obj ections, and sone of the objections were
sust ai ned. In other instances, Buck did not
object. . . .W see no reason why the tria

j udge shoul d not have consi dered the possible
cause of a verdict which he found to be
against the weight of the evidence, even
t hough plaintiff’'s counsel had not objected to
all of the argunents to which the judge |ater
referred.

(Enphasi s supplied).

The non-preservation of the claimin this case could well
serve as an unassailable reason for the trial judge, in his
discretion, to reject the claimand to deny the notion. Banegura

v. Taylor, supra; MIller Bldg. Supply v. Rosen, supra; Brinand v.

Denzi k, supra. It does not serve, however, as a legal bar to the
trial judge' s consideration of the claim |Indeed, in the Buck v.

Camis Broadl oom Rugs, Inc. case itself, the Court of Appeals

affirmed the granting of a new trial by the trial judge on the
basis of a conbination of alleged trial errors, sonme of which had

not been preserved for review on direct appeal.

Maryland Rule 4-331
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Al beit of common law origin,* the Mtion for a New Trial
followng a crimnal conviction in Maryland now falls under the
unbrella of Maryland Rule 4-331.° The Rule is titled “Mtion for
new trial” and, in pertinent part, covers three post-trial
si tuations:

(a) Wthin ten days of verdict. On Mtion of
the defendant filed within ten days after a
verdict, the <court, in the interest of
justice, nmay order a new trial.

(b) Revisory power. The court has revisory
power and control over the judgnent to set
asi de an unjust or inproper verdict and grant
a new trial:

(2) in the circuit courts, on notion filed
within 90 days after its inposition of
sent ence.

Thereafter, the court has revisory power and
control over the judgnent in case of fraud,
m stake, or irregularity.

(c) Newy discovered evidence. The court may
grant a new trial or other appropriate relief
on the ground of newly discovered evidence
whi ch could not have been discovered by due
diligence in tine to nove for a new trial
pursuant to section (a) of this Rule:

4 There is no constitutional right under the Due Process Clause, federal or state, to file a Motion
for New Trial. It is exclusively a common law form of post-trial relief now recognized by the Maryland Rules.
State v. Giles, 239 Md. 458, 467, 212 A.2d 101 (1965); Brown v. State, 237 Md. 492, 498-99, 207 A.2d 103
(1965); Pinkney v. State, 9 Md. App. 283, 286, 263 A.2d 871 (1970).

5 Its civil counterparts are Maryland Rules 2-533 and 2-535. Art. 27, § 594 also deals with the

timing and the forum for a hearing on a Motion for New Trial in a criminal case.
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(2) in a circuit court, on notion filed
within one year after its inposition of
sentence or the date it receives a nmandate
i ssued by the Court of Appeals or the Court of
Speci al Appeal s, whichever is later.

By way of overview, Love v. State, 95 MI. App. 420, 426, 621

A 2d 910 (1993) |ooked at subsections (a), (b), and (c) and
obser ved:
The Mdtion is avail able on three progressively

narrower sets of grounds but over the course
of three progressively |onger tine periods.

Subsection (b):
The Vestigial Remains of
The Motion in Arrest of Judgment

As we narrow our focus, we nmay dispense, as far as this case
is concerned, with any further consideration of subsection (b),
dealing with the “revisory power” of the trial court. |In order to
understand the total schene of Rule 4-331, however, it behooves us
to have sonme understandi ng of where subsection (b) canme from and
how it fits into the total picture. At first glance, one is hard
pressed to distinguish between “order[ing] a newtrial ... in the
interest of justice” under subsection (a) and “set[ting] aside an
unjust or inproper verdict” under subsection (b). Shoul d not

“unjust or inproper” verdicts, ipso facto, be set aside in the

“interest of justice”? Wiy is there a ten-day limtation on
seeking the first form of relief but a ninety-day w ndow of
opportunity through which to seek the second? Wy is the ten-day

period nmeasured fromthe rendering of the verdict while the ninety-



-15-
day period is neasured from the inposition of the sentence? It
requi res an al nost Sherl ockian exercise in detection to figure out
what subsection (b) is all about. Better that the attenpt be made
now, however, than twenty-five years from now, as the clues are
fast fading.

The three substantive provisions dealing with post-trial
relief now contained in Rule 4-331(a), (b), and (c) were, prior to
July 1, 1984, in all essential characteristics (there have been
nmodest changes in filing deadlines) the three largely verbatim
provisions of forner Rule 770a, b, and c. In noving fromRule 770
to Rule 4-311, to be sure, subsections (b) and (c) did flip
positions. Wat had been Rule 770b becane Rule 4-331(c); what had
been Rul e 770c becane Rule 4-331(b). Oherw se, nothing nmuch was
changed in the 1984 reorgani zation of the Rules.

Rule 770, in its turn, had cone into existence on July 1,
1977, as part of a major revision of the Maryland Rul es of Cri m nal
Procedure, then known as the Chapter 700 Rules. The Court of
Appeal s’s action in rescinding and reenacting all of Chapter 700
had followed a three year study of the Crimnal Rules by the Rules
Committee itself and by a select commttee of consultants.

The new (as of 1977) Rule 770 was an anmal gamation of earlier
Rule 759 and parts of earlier Rule 764. The pedi gree of subsection
770a is easy to establish. It came with no essential change
straight from Rule 759a, which had provided, in essentially

verbatimterns, that the trial judge “may grant a newtrial ... in
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the interest of justice.” It was sinply the enbodinent in the
Maryl and Rul es of the conmmon | aw Motion for New Trial.

Nor is there any problem wth recognizing the pedigree of
subsection 770b (now 4-331(c)). It cane, w thout any substanti al
change, straight from Rule 764b3, which had provided for an
ext ended 90-day (now one year) tinme period within which to file for
a new trial on the ground of newy discovered evidence. The
provision creating an extended filing time in the case of newy
di scovered evidence had first been pronulgated by the Court of
Appeal s in 1965. |Its curious placenent in then Rule 764 instead of
in then Rule 759, where it mght seem to have nore properly
bel onged, is probably explained by the fact that its 90-day filing
time corresponded to Rule 764b’s 90-day filing tine for a notion
for reduction of sentence.

It is the pedigree of 1977's new Rule 770c (now Rule 4-331(b))
that is nore obscure. At first glance, it bears a surface
resenbl ance to former Rule 764a, dealing with the correction of an
illegal sentence at any tine, and to former Rule 764bl, dealing
with the reduction or downward nodification of a sentence within 90
days. The resenblance, however, 1is deceptive. Those two
subsections of the parent Rule 764 were transferred by the 1977
revision to then new Rule 774 and are now, post 1984, Rul e 4-345.
The transfer of those sections exhausted the provisions of then

Rule 764. Nothing fromthat rule is unaccounted for. Earlier Rule
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764 cannot, therefore, account for the parentage of 1977's new Rul e
770c.

By process of elimnation, the only remaining eligible parent
for new Rule 770c (now Rule 4-331(b)) is predecessor Rule 759b
The change in wordi ng between predecessor Rule 759b and successor
Rul e 770c, however, was sweeping enough alnost to obscure that
parent age beyond hope of future recognition, The subhead of
subsection 770c (and of current Rule 4-331(b)) was “Revisory Power
of Court,” leading the unwary to an instinctive but incorrect
analogy to fornmer Rule 764, which had also been titled “Revisory
Power of Court” (as its true and legitimte descendant, Maryl and
Rule 4-345, is still titled). Rule 770c's true predecessor, Rule
759b, was, by contrast, titled “Mtion in Arrest of Judgnent,” an
archaic term of art that dropped utterly out of our Maryland
I exicon with the Chapter 700 Rul es Revision of 1977. The name may
have di sappeared but the vestige that remains of that venerable
post-trial remedy lives on, albeit in virtual obscurity, as Rule 4-
331(b). It is what is left of the Motion in Arrest of Judgnent.

The function of Rule 4-331(b) is that of “set[ting] aside an
unjust or inproper verdict.” That focus on the verdict, as opposed

to other flaws or errors, was always one of the concerns of the
comon | aw Motion in Arrest of Judgnent and was its only remaining

concern in Maryland after 1852.
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As conpl enentary post-trial renedi es, predecessor subsections
759a, a Mdtion for New Trial, and 759b, a Mdtion in Arrest of
Judgnent, lived side by side under the common unbrella of “Motions
After Verdict.” Nunmerous early Maryland cases discussed the two
post-trial notions together, generally as they contrasted the
absolute unreviewability of a judge's discretionary ruling on a
Motion for New Trial with the limted reviewability of a judge’s
ruling on a Mtion in Arrest of Judgnent under the abuse of

di scretion standard. Quesenbury v. State, 183 M. 570, 572, 39

A 2d 685 (1944); WIlson v. State, 181 Md. 1, 8, 26 A 2d 770 (1942);

Bosco v. State, 157 Md. 407, 146 A 238 (1929); Mers v. State, 137

Mi. 482, 487-88, 113 A 87 (1921); Mller v. State, 135 Ml. 379,

382, 109 A 104 (1919). In Pinkney v. State, 9 M. App. 283, 292,

263 A 2d 871 (1970), Judge Oth also contrasted the two post-trial
noti ons substantively:

Rule 759 not only contenplates a notion
for a new trial but by 8 b provides for an
arrest of judgnent in crimnal causes. “Upon
motion of a party or on its own notion the
court shall arrest judgnent only for an error
apparent on the face of the record, and which
could not have been reached by notion to
dism ss or grant appropriate relief before or
during the trial.” The basic distinctions
between a notion for a new trial and a notion
for arrest of judgnent are that the fornmer is
predi cated wupon matters extrinsic to the
record and is not, as a general rule,
appeal able, while the latter is predicated
upon matters intrinsic to the record and is
appeal abl e.

(Enphasi s supplied).
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The Mdtion in Arrest of Judgnent has |ong been recognized in
federal crimnal practice and is provided for by Crimnal Rule of

Procedure 34. In United States v. Sisson, 399 U S. 267, 280-83, 90

S. . 2117, 26 L. Ed. 2d 608, 619-20 (1970), the Suprene Court
descri bed how the notion is concerned only with matters “on the
face of the record” (the pleadings, the formof the verdict) and
not with the evidence or the trial proceedings:

An arrest of judgnent was the technical term
describing the fact of a trial judge refusing
to enter judgnent on the verdict because of an
error appearing on the face of the record that
rendered the judgnent invalid. ... For the
purpose of this case the critical requirenent
is that a judgnent can be arrested only on the
basis of error appearing on the ‘face of the
record, and not on the basis of proof offered

at trial. This requirenent can be found in
early English comon law cases. ... Once
transported to the United States, this
essential limtation or arrests of judgnment

was explicitly acknow edged by this Court.
This venerable requirenent of the common | aw
has been preserved under the Federal Rules of
Crimnal Procedure, for the courts have
uniformy held that in granting a notion in
arrest of judgnent under Rule 34, a district
court must not | ook beyond the face of the
record. ... Therefore, ... a decision based
on evidence adduced at trial cannot be one
arresting judgnent.

(Enphasi s supplied).

In IV Wharton’s Crimnal Procedure (12'" ed. by Charles E.

Torcia, 1976), 160-61, the Mdtion in Arrest of Judgnent is
characterized as “the post-trial counterpart of the pre-trial

demurrer” and then further descri bed:
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[A]s with the denurrer, the notion in arrest
of judgnent nmay be utilized only where the
clained defect is apparent on the face of the
record, i.e., the indictnment or information

pl ea, verdict, and sentence, as distinguished
fromthe evidence introduced at the trial

The nmpst common grounds for a notion in
arrest of judgnment are lack of jurisdiction
and failure of the indictnent or information
to state a crine.

(Enmphasis supplied). See also Hochheinmer, Crines and Crim nal

Procedure (2d ed., 1904), 208-009.

The distinction made by Pinkney v. State, United States v.

Si sson, Wharton, and Hochhei ner between, on the one hand, errors

apparent “on the face of the record” or “intrinsic to the record”
and, on the other hand, “matters extrinsic to the record” is a
difficult one to grasp for the nodern practitioner who thinks of
“the record” as enbracing a trial transcript with all of the
evidentiary rulings and containing all of the evidence. 1In United

States v. Sisson, however, Justice Harlan gave us the benefit of an

earlier linguistic usage:
In early days the “face of the record”
sinply included the material found on the
“judgnment roll.” In a crimnal case today it
has been thought to include “no nore than the
indictnment, the plea, the verdict . . . and
t he sentence.”
399 U.S. at 281 n. 10 (citation omtted).
Hal fway through the N neteenth Century, the Mdtion in Arrest
of Judgment |ost nmuch (but not quite all) of its utility when the

Maryl and Legi slature in 1852 passed what becane Art. 27, Sect. 533
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(later 553), providing that a judgnment could not be arrested “for
any matter or cause which m ght have been a subject of demurrer to

the indictnent, inquisition or presentnent.” Simmons v. State, 165

Ml. 155, 168-69, 167 A 60 (1933) (“The scope of a notion in arrest
of judgnent has been narrowed. ... Thi s enactnment prevents the
guestions raised on the denurrer to the indictnment and plea of

l[imtation from being considered on the notion.”); MCurdy v.

State, 151 Md. 438, 440-41, 135 A 161 (1926) (“Upon these
authorities, it is the settled law of this state that nothing can
be made the basis of a notion in arrest of judgnent which is the
subj ect of denurrer.”).

That drastic curtail nment of the scope of the notion under
Maryl and | aw, but apparently not el sewhere, elimnated as a basis
for a Motion in Arrest of Judgnment any attack on the adequacy of
the charging docunent and left only an attack on the facial
adequacy of the verdict, the tell-tale concern of what is now Rule
4-331(b). That reduction in the scope of the notion pronpted the

observation by G nsberg and G nsberg, Gimnal Law and Procedure in

Maryl and (1940), 412:

The notion in arrest of judgnent has thus
| ost nmuch of its effect, and it seens that
today the only possible ground for filing such
a notion would be a defect in the verdict.

(Enphasi s supplied).
It is thus appropriate that the fornmer Mdtion in Arrest of

Judgnent speaks only, in its vestigial formas Rule 4-331(b), of
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“set[ting] aside an unjust or inproper verdict.” In that limted
regard, however, the fornmer comon |aw post-trial notion stil
retains sonme residual vitality.
The only three appellate decisions we have found dealing with
the nerits of Rule 4-331(b) are those of this Court in Mrphy v.

State, 100 Md. App. 131, 640 A 2d 230 (1994); Jones v. State, 111

Md. App. 456, 681 A 2d 1190 (1996); and Bates v. State, 127 M.

App. 678, 736 A 2d 407 (1999). In Mirphy, follow ng his conviction
for theft on an agreed statenent of facts, the defendant requested
the trial judge “to set aside the verdict” on the ground that the
evi dence was not legally sufficient to show that he had been guilty
of theft, as opposed to being guilty of a bad check |aw viol ation.
The trial judge denied the post-trial notion that we concl uded was
“apparently pursuant to Maryland Rule 4-331(b).”

W reversed the trial judge, holding that it had been an abuse
of discretion for himnot to have granted the notion. W did not
consi der, and were not asked to consider, whether such a notion was
even appropriate because it was based on the evidence produced at
trial rather than upon a defect “on the face of the record,” as was
traditionally required for a Mtion in Arrest of Judgnent. The
Mur phy opi ni on, however, shoul d not be construed as an expansi on of
what may be considered under Rule 4-331(b) because it was never
call ed upon to give any thought to that admttedly subtle nuance of

law. Wiat we said in Love v. State, 95 MI. App. 420, 423, 621 A 2d

910 (1993) about a Motion for New Trial pursuant to Rule 4-331(a)
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is equally true about what is left of the Mdtion in Arrest of
Judgnent pursuant to Rule 4-331(b):

Every concei vabl e wong occurring in the

course of a crimnal trial does not
necessarily give rise to a corresponding
remedy. A fortiori, it does not always

trigger the particular renmedy invoked by the
def endant who has arguably suffered the w ong.
The Mdtion for New Trial is one of the post-
trial renmedies. It is by no neans, however, a
never-failing panacea, avail able whenever and
however outraged justice nay beckon. It is
designed to correct sone, but not all, flaws
that may have marred a trial.

The defendant in Miurphy should have raised the issue of the
| egal insufficiency of the evidence before the trial judge rendered
his verdict and, if that availed himnot, should have raised the
i ssue on direct appeal. We are not countenancing the use of a
post-trial notion to avoid those procedural neglects.

Murphy v. State did remain true to the traditional distinction

that a Motion in Arrest of Judgnment (even in its vestigial formas
Rul e 4-331(b)) is reviewable on the ground of abuse of discretion
even though a discretionary ruling on a Motion for New Trial was
not, at least historically, so reviewable.

In Jones v. State, 111 M. App. at 463-87, we affirnmed the

trial judge' s refusal to set aside a verdict under Rule 4-331(b) on
the ground that it violated the defendant’s right not to be placed

twice in jeopardy. |In Bates v. State, 127 Ml. App. at 692-700, we

reversed a trial judge for refusing, under Ml. Rule 4-331(b), to

set aside an inconsistent verdict, where it was clear that the
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reason for the inconsistent verdict had been an erroneous jury
instruction.?®

We do note one subtle problemw th respect to Rule 4-331(b).
Because we seem to have lost sight of the historic pedigree of
subsection (b) as the present-day descendant of the Mtion in
Arrest of Judgnent, we simlarly have lost or are rapidly |osing
sight of the historic limtation that such a Motion only permtted
a verdict to be set aside for flaws that were apparent “on the
record” as that term of art was traditionally understood. In

Murphy v. State, we set aside a judgnent because of the |ega

insufficiency of the evidence, a ground that was not historically

cogni zable on a Motion in Arrest of Judgnment. In Bates v. State,

to the extent to which our holding that verdicts were inconsistent
was dependent on a jury instruction, we |ooked to a matter
“extrinsic to the record,” sonmething that could not traditionally
have been done on a Motion in Arrest of Judgnent. The holding in

Jones v. State, on the other hand, that a verdict offended the

Doubl e Jeopardy C ause dealt with an issue that would have been
hi storically cognizable on the face of the record on a Mdtion in

Arrest of Judgnent.

Subsection (c):
Newly Discovered Evidence

6 In Skok v. State, 124 Md. App. 226, 241-44, 721 A.2d 259 (1998), we held that a defendant
had not timely filed a motion to set aside a verdict under Rule 4-331(b) and that he had not exercised the
due diligence required to invoke the “fraud, mistake, or irregularity” exemption from the filing requirement.
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W may also dispense wth any further consideration of
subsection (c). If tinely discovered within ten days of a verdict,
new y discovered evidence may be urged as one of the standard
reasons for granting a newtrial “in the interest of justice” under
subsection (a). Prior to 1984, the filing deadline had been three
days after the verdict. In 1965, the Court of Appeals concluded
that that three-day filing deadline, under then Rule 759a, was far
too austere to accommbdate nost instances of newy discovered
evi dence. Rat her than touch Rule 759, however, the Court of
Appeal s anended Rule 764, dealing with the trial court’s “revisory
power,” by providing, in new subsection 764b3, that a Mdtion for
New Trial based on new y discovered evidence could be filed within
90 days (the filing deadline was extended to one year in 1978)
after the inposition of sentence or the receipt of a nmandate by
either of Maryland s appellate courts. It is to be noted that the
filing deadline for a regular New Trial Mtion ran fromthe time of
the verdict (it is basically a pre-sentence procedure) whereas the
extended filing deadline provided for newy discovered evidence ran
fromthe tine of the inposition of sentence (it is, by definition,
a post-sentence procedure).

Al though the tinme constraints are different, there is no
substantive difference between what is material and persuasive
new y di scovered evi dence under subsection (c¢) and under subsection
(a). Subsection (c) exists for the exclusive purpose of providing

a nore extended period of one year within which newy discovered
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evi dence may be urged upon a trial judge as a reason for granting
a new trial. Under subsection (c), however, it is strictly
required not only that the evidence be newy discovered but that it
be both 1) material and 2) evidence which “could not have been
di scovered by due diligence in tine to nove for a new trial

pursuant to section (a).” Love v. State, 95 MI. App. at 428-29,

observes with respect to this subsection:

This is a formof relief available over a far
nore extended period of time, one year rather
than the ninety days available under
subsection (b) or the ten days avail abl e under
subsection (a). There is, noreover, the
possibility of two triggering events--the
i nposition of sentence or the receipt of an
appel l ate mandate--for the running of the one-
year clock, and a defendant is permtted to
t ake advantage of the nore favorable. Thi s
formof relief, on the other hand, rests upon
a far nore narrow substantive base.

Let it be carefully noted that the exclusive
predi cate for new trial relief under
subsection (c) is not nerely “newy discovered
evidence.” It is, rather, “newy discovered
evi dence whi ch could not have been di scovered
by due diligence.” Even if, for stylistic
reasons, we occasionally resort to the
conveni ent shorthand form of “new discovered
evidence,” it is nonetheless inplicit that an
i ndi spensable part of the definitional
predicate for this form of relief is the
further and invariable proviso: “which could
not have been di scovered by due diligence.”



-27-
The appellant’s Motion for a New Trial in this case was not
based on newy discovered evidence and subsection (c) has no

bearing on the issue before us.

Subsection (a):
The Motion for a New Trial Generally

It is subsection (a) on which the appellant relies in this
case. Although tightly constrained by the tinme limt that it nust
be filed “within 10 days after the verdict,” there are no limts on
t he substantive content of what nay be urged under subsection (a)

as being “in the interest of justice.” As Love v. State, 95 M.

App. at 427, commented:

The Ilist of possible grounds for the
granting of a new trial by the trial judge
within ten days of the verdict is virtually
open- ended.

In State v. Devers and Webster, 260 MI. 360, 374, 272 A 2d 794

(1971), the Court of Appeals quoted from Hochheinmer, The Law of

Crimes and Crimnal Procedure 8 184 at 209-210 (2d ed. 1904), in

setting out an illustrative |ist of possible grounds:

The principal grounds for granting a new
trial are, that the verdict was contrary to
the wevidence; newy discovered evidence;
acci dent and surprise; msconduct of jurors or
the officer having them in charge; bias and
di squalification of jurors (disqualification
not entitling to a new trial, however, if
t here was opportunity to chal | enge) ;
m sconduct or error of the judge; fraud or
m sconduct of the prosecution, e.g., abuse of
ar gunent .
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Since that decision in 1971, the grounds for a new trial under
this subsection have, indeed, been further expanded. It was the

hol ding of State v. Devers and Wbster that a new trial could be

granted on grounds of evidentiary insufficiency only in the case
where the evidence was so legally insufficient, as a matter of | aw,
that it could not, even if believed totally and given maxi mum
wei ght, support the verdict. Since that tine, the decision in the

case of In re Petition for Wit of Prohibition, 312 M. 280, 539

A 2d 664 (1988), has overruled that limting provision of State v.

Devers and Webster and enpowered the trial judge to grant a new

trial when the verdict, in the subjective opinion of the tria
judge, is so against the weight of the evidence as to constitute a

m scarriage of justice. In re Petition for Wit of Prohibition

312 Md. at 326. That broader latitude is in keeping wth the

provi sion of subsection (a) that a judge may order a new trial “in

the interest of justice.”

The Reconvergence of New Trial Motion Law
In Criminal and Civil Cases

The principles of law controlling the granting of a Mdtion for
New Trial in a crimnal case (Rule 4-331)(a)) and in a civil case
(Rule 2-533) were always essentially indistinguishable. To be
sure, there are in civil cases little winkles, such as a new tri al
W th respect to damages but not as to liability, that are foreign
to the crimnal law, but in essential characteristics the two

bodi es of |aw were always veritable clones of each other.
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Both were well recognized common law forms of post-trial
relief. Neither was an appellate procedure concerned wth
objective rulings on questions of |law, each, rather, was addressed
to the subjective “gut feeling” of a trial judge that even an
i npeccably correct trial had sonmehow produced a badly flawed or
unj ust verdict. Each could be described, in the words of Judge

Oth in Devers and Webster v. State, 9 M. App. 366, 372, 264 A 2d

291 (1970), rev'd on other grounds, 260 M. 360, 272 A 2d 794

(1971), as:

the safety valve as to inproper verdicts which
is established by the rule as to new trials
and which is a raison d etre in giving trial
courts discretionary power as to the grant of
a new trial.

(Enphasi s supplied).

For that very reason, the trial judge s discretionary decision
to open or not to open the “safety valve,” in crimnal and civi
cases alike, was historically always considered absolutely
unappeal abl e except for the rare case where the trial judge had
fail ed even to exercise discretion. Both the crimnal notion and
the civil notion were subject to the sane filing deadlines. Both
notions were open-ended with respect to the reasons which the tri al
judge in his discretion could consider. Both notions circunscribed
new y discovered evidence with the sanme stern requirenents of
materiality and due diligence. Appel late opinions in crimna

cases routinely cited civil cases as controlling authority. Mack
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v. State, 300 Md. 583, 479 A 2d 1344 (1984); Pinkney v. State, 9

Md. App. 283, 291-92, 263 A . 2d 871 (1970). Conversely, civi
opinions routinely cited crimnal cases as controlling authority.

Buck v. Camis Broadloom Rugs, Inc., 328 Ml. 51, 612 A 2d 1294

(1992).

It was a jolting aberration, therefore, when State v. Devers

and Webster, 260 M. 360, 380, 272 A 2d 794 (1971), suddenly

announced:

The granting of a notion for a new tri al
in a civil case cannot be anal ogi zed, however,
for there, the trial judge my weigh the
evidence to determ ne whether the verdict is
determ ned by a preponderance of the evidence.

(Enphasi s supplied).

It had commonly been thought theretofore that a trial judge
had the discretion, in crimnal and civil cases alike, to grant a
new trial not because of the literal legal insufficiency of the
evi dence but, rather, because he felt that the weight of the
evidence heavily preponderated against a legally correct but

nonet hel ess unjust verdict. It was the holding of Devers and

Webster, however, that although that greater discretionary |latitude
remai ned available to a judge in a civil case, it was not avail able
to ajudge in acrimnal case. He was limted to ruling that the
evi dence was, as a matter of law, legally insufficient to support
the verdict. On the civil side, that woul d not have been a basis

for a Mtion for New Trial under what is now Rul e 2-533 but woul d,
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i nstead, have been the basis for a Judgnent Notw thstanding the
Verdi ct under what is now Rul e 2-532.

In that significant regard, the crimnal practice and the
civil practice diverged from each other for the next seventeen
years. More broadly, there was a general sense of uneasiness that
the crimnal-civil analogy |acked a firmfoundation, as that single

di visive sentence from Devers and Webster was regul arly repeated.

The seventeen-year estrangenment canme to an end, however, in 1988

when Inre Petition for Wit of Prohibition, 312 Md. 280, 539 A 2d

664 (1988), overrul ed Devers and Wbster and restored the crim nal

practice to the track it had traditionally shared with civil
practice.

Judge Adkins, 312 Ml. at 312-13, pointed out how raising the
issue of literal legal insufficiency on a Motion for New Trial is
redundant and, therefore, unnecessary:

[Why even allow evidentiary |lack to be raised
inanmtion for newtrial in a crimnal case?
Rule 4-324 provides for court review of
sufficiency of the evidence on notion for
judgnent of acquittal. I f sufficiency has
been reviewed pursuant to a Rule 4-324 noti on,
need the very sane question be reviewed again
on a notion for a new trial pursuant to Rule
4- 3317 The second stage of review hardly
seens necessary, unless the ability to raise
the issue by way of notion for new trial is
intended to permt a defendant to argue
sufficiency (and to raise it on appeal) even
t hough that defendant has not preserved the
i ssue by taking the action required under Rule
4-324. That hardly seens |ikely.
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(Enphasi s supplied; citations omtted). He went on to explain, 312
Md. at 313, how granting a new trial on the ground that the
evidence was legally insufficient would be an absurd contradiction
in terns:
Moreover, insufficiency of the evidence

is today a singularly inappropriate basis for

ordering a new trial, because if the evidence

was insufficient to go to the jury in the

first pl ace, double jeopardy principles
preclude a new trial.

(Enphasi s supplied). Self-evidently, one cannot award a new tri al
for a reason that denonstrably would not permt a newtrial. Burks

v. United States, 437 U S 1, 98 S. Ct. 2141, 57 L. EdJ. 2d 1

(1978); Geene v. Massey, 437 U.S. 19, 98 S. . 2151, 57 L. Ed. 2d

15 (1978); Mackall v. State, 283 M. 100, 387 A 2d 762 (1978).

Judge Adkins, 312 Md. at 325, then articulately contrasted the
phenonenon of 1) legal insufficiency with that of 2) being agai nst
t he wei ght of the evidence:

[T]here is a difference between a notion for
judgment of acquittal and a notion for new
trial based on weight of the evidence. The
former, if granted, results in acquittal and
the proper test is sufficiency of the evidence
to convict. Wight and credibility are not at
I ssue. The evidence nust be read from the
vi ewpoi nt nost favorable to the prosecution
and if so read any rational fact-finder would
find it sufficient, the notion nust be deni ed.
The latter, if granted, results only in a new

trial. As a consequence, a court has nore
latitude in considering it, and may take into
account factors such as credibility. To

conclude otherwise is to nake the two types of
notions essentially indistinguishable when the
issue is the extent of evidence presented to
the trier of fact.
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In the crimnal and the civil cases alike, the trial judge may
now grant a new trial if he feels that the great weight of the
evi dence strongly preponderates against the verdict. The civi
cases are once again reliable anal ogues for resolving crimnal New
Trial -Modtion questions and vice versa.

Reviewability in Flux

A threshold i ssue before us is whether we nay even undert ake
a reviewof the trial judge' s denial of the appellant’s Mtion for
New Trial. As we |look at the matrix of possible rulings that could
emanate fromRule 4-331, there is no sure and sinple answer to the
appeal ability/reviewability issue.

Al t hough, as we shall discuss, there is a real question as to
whet her review is appropriate of a trial judge' s actual exercise of
di scretion pursuant to subsection (a) or (c), there is no disputing
that the granting or denying of a notion to set aside a verdict
pursuant to subsection (b) is reviewable. Subsection (b) is what
presently remains of the venerable Mtion in Arrest of Judgnment and
atrial judge' s ruling on that notion was al ways revi ewabl e under

t he abuse of discretion standard. Quesenbury v. State, 183 M.

570, 572, 39 A 2d 685 (1944)(“It is . . . thoroughly settled that

.a notion to strike out a judgnent, as distinguished from a

notion for a newtrial, is appeal able.”) (Enphasis supplied); Duker
v. State, 162 Ml. 546, 549, 160 A. 279 (1932)(“A notion to strike

out a sentence or judgnent is a permtted proceeding, and an appeal
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to this Court lies from an order overruling such a

notion.”) (Enphasis supplied); Margulies v. State, 153 Ml. 204, 212,

137 A 896 (1927)(“[T]he action of the trial court on the [nption
to strike out the verdict and judgnent] should not be disturbed

unl ess the discretion of the court was abused.”); Mller v. State,

135 Md. 379, 382, 109 A 104 (1919)(“It is difficult to see in any
case which has been fully tried on its nerits the difference

between a notion to strike out a judgnent and a notion for a new

trial, except fromthe refusal to grant the forner an appeal nay be

entertained, and not, in this State, from such refusal as to the

latter.”)(Enphasis supplied); Dutton v. State, 123 M. 373, 378, 91

A 417 (1914)(“That the action of the Court in overruling the
notion for a newtrial is not subject to review by us is too well
settled to require or justify the citation of authorities, but its

action on the notion to strike out the judgnent and sentence is

revi ewabl e by us.”)(Enphasis supplied); Honmer v. State, 85 M.

562, 37 A 26 (1897). And see Murphy v. State, 100 Md. App. 131,

640 A 2d 230 (1994).

No Immediate Appeal
If A New Trial Is Granted

Anot her procedural pitfall to be aware of when considering
appeal ability/reviewability is to appreciate that when a trial
j udge grants, as opposed to denies, a post-trial notion, crimnal or
civil, under any of the provisions of Rule 4-331, there is no

i mredi ate appeal. That is for what should be the obvious reason
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that there is yet no final judgnent. 1In re Petition for Wit of

Prohi bition, 312 M. 280, 282-83, 539 A 2d 664 (1988); Dean V.

State, 302 M. 493, 499-500, 489 A 2d 22 (1985); Snyder v.
Cearfoss, 186 Mi. 360, 366-67, 46 A 2d 607 (1946) (“There has been
no final judgnent, and wuntil final judgnment the appeal is
premature. . . .It is generally recognized that the effect of
granting a notion for a newtrial is to | eave the cause in the sane
condition as if no previous trial had been held.”)

Once the new trial has been held, however, the earlier
decision to grant the newtrial, to the extent it is appeal able at
all, isripe for appellate review on the appeal then taken fromthe

ultinmate judgnment at that newtrial. Buck v. Canis Broadl oom Rugs,

Inc., 328 M. 51, 54, 612 A 2d 1294 (1992).

The Dubious Reviewability
Of An Exercise of Discretion

What is presently in flux is the issue of whether a trial
judge’s actual exercise of discretion to deny or to grant a new
trial under subsections (a) or (c), as opposed to his non-exercise
of discretion, is ever reviewable, no matter how conpelling the
circunstances. The settled Maryland |law until 1983 was that the
actual exercise of discretion on a Mtion for New Trial was
absol utely unreviewable. Since 1983, however, that granite-like
principle of unreviewability has been undergoi ng serious erosion.

The erosive forces, however, have not been conscious and

advertent decisions by rule makers or appellate judges to change
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the theretofore existing law. The erosion, rather, has been the
product of slack and carel ess | anguage in sone appellate opinions

and then of the cursory and uni nformed m sreadi ng of such | anguage.

The Non-Exercise of Discretion
Versus the Abuse of Discretion

As is frequently the case, |legal problens can turn out to be
primarily linguistic problens. The current problemis that the
term “abuse of discretion” has been applied to two very different
circunmstances in the context of post-trial notions and no clear
di stinction between the two uses has been maintained. |n |ooking
at the denial by a trial judge of a Mdtion in Arrest of Judgnent,
appellate courts wused the ®“abuse of discretion” standard to
appraise the trial judge' s actual exercise of discretion. 1In the
di stinct context of reviewing denials of a Mdtion for a New Trial,
however, the term of art “abuse of discretion” referred only to
those rare cases where the trial judge failed to exercise
discretion at all and not to any arguably erroneous discretionary
ruling.

When an appell ate court holds, therefore, that a trial judge
has not abused his discretion in denying a Motion for a New Trial,
it is deceptively easy to infer that the appellate court has,
i ndeed, reviewed the judge’'s actual exercise of discretion and
found it to be not wanting, whereas all the appellate court may
have really done was to find that the judge had not failed to

exercise discretion in the first instance. From such a subtle



-37-
m sreadi ng of what actually was decided, it is easy to concl ude
that all denials of a Mtion for a New Trial are not only
appeal abl e but also reviewable in all of their aspects, whereas the
settled | aw has al ways been that the nerit-oriented sub-issues are
absol utely unrevi ewabl e.
Historic Unreviewability

The Maryland |aw on the absolute unreviewability of a tria

judge’s discretionary decision to deny or to grant a new trial was,

for over a century and a half, never in doubt. Anderson v. State,

5 H &J. 174, 175 (1821), hel d:

[We are decidedly of opinion, that the
refusal of an inferior Court to grant a new
trial cannot be assigned for error. The
Mari ne | nsurance Conpany v. Hodgson, 6 Cranch,
281. The law has been considered as settled
in this country beyond all controversy; and no
case can be found in England where a superior
tribunal, acting on the transcript of the
record, or the record itself, brought before
themby a wit of error, has entertained such
a question.

In Archer v. State, 45 M. 457, 461 (1876), the Court of

Appeal s simlarly held:

[Tlhe ruling of the Grcuit Court upon the
motion for a new trial not being subject to
review by this Court, this appeal, so far as
that notion is concerned, nust be dism ssed.

In Stern v. Bennington, 100 Md. 344, 349, 60 A 17 (1905),

Chi ef Justice McSherry was equally enphatic in hol ding:

The notion asking the lower court to vacate
the verdict was a notion for a newtrial, and
froma ruling on that notion no appeal wll
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lie to this Court. This is so fully settled
as the law of Maryland that we would not be
justified in further discussing it.

See also Chiswell v. N chols, 139 Ml. 442, 444, 115 A. 790 (1921).

In Wllianms v. State, 204 M. 55, 66-67, 102 A 2d 714 (1954),

Chi ef Judge Sobel of f spoke for the Court:

[T]his Court does not entertain appeals from
rulings on notions for newtrial . . . In this
State a notion for a newtrial is addressed to
the discretion of the Court in crimnal as
well as ~civil <cases, and from an order
overruling such a notion no appeal wll Ilie.

2 Poe, Pleadings and Practice 8 349 (Tiffany's ed., 1925)

simlarly observed:

Motions for a newtrial are addressed to
the sound discretion of the court, and from
its action in granting or refusing them
whet her absolutely or on terns, no appeal wll
lie.

In Buck v. Camis Broadl oom Rugs, Inc., 328 M. 51, 55, 612

A .2d 1294 (1992), Judge MAuliffe neticulously collected a
representative group of simlar Mryland appellate holdings
covering the century from 1827 through 1924:

See also Giffith v. Benzinger, 144 M. 575,
597, 125 A. 512 (1924)(“the action of a trial
court in granting or refusing a new trial is
within the discretion of such court and wll
not be reviewed on appeal”); Washington & R

. Co. v. Sullivan, 136 M. 202, 211, 110 A
478 (1920)(“granting or refusing a new tria
is a matter resting in the discretion of a
trial Court, and its action thereupon is not
the subject matter of review upon appeal to
this Court”); Witconb v. Mason, 102 M. 275,
285, 62 A 749 (1905)(“It is well settled that
no appeal will lie froman order granting or
refusing a new trial nmotion for which is
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al ways addressed to the sound discretion of
the Court.”); Sittig v. Birkestack, 38 M.
158, 166 (1873)(“No appeal lies from the
refusal to grant a new trial, that being a
matter which in Maryland, rests exclusively in
the discretion of the court bel ow. ")’
Baltinmore v. Reynolds, 18 M. 270, 273
(1862) (granting of new trial unless remtted
or filed is an action within the discretion of
the lower court, and cannot be reviewed on
appeal ); wall v. wll, 2 H & G 79, 81
(1827) (“where the subject decided by the
inferior Court is left by law to their
di scretion, as in the refusal to grant a new
trial, it has been adjudged that a wit of
error will not lie”).

That well recognized principle of unreviewability of the
actual exercise of discretion was invariably recognized in the

crimnal cases as well as inthe civil cases. Wite v. State, 143

Md. 535, 540, 123 A 58 (1923); Myers v. State, 137 M. 482, 487-

88, 113 A 87 (1921)(“It is well settled that no appeal lies from
the action of the court in overruling a notion for new trial for
the reason that such a notion is addressed to the discretion of the
court, and its exercise of that discretion is not reviewable on

appeal .”)(C tations omtted); MIller v. State, 135 M. 379, 382,

109 A 104 (1919)(“It is difficult to see in any case which has
been fully tried on its nmerits the difference between a notion to
strike out a judgnent and a notion for a new trial except fromthe
refusal to grant the forner an appeal may be entertained, but not,
inthis State, fromsuch a refusal as to the latter.”)

Wth respect to the unavailability of review from a tria

judge’s actual exercise of discretion on a Mdtion for New Trial in
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a civil case, the case |law continued to speak in absolute terns.

Hartlove v. Bottling Co., 160 Md. 507, 509-10, 153 A 850 (1931);

Von Schlegell v. Ford, 167 Ml. 584, 593-94, 175 A. 589 (1934)(“It

i's undoubtedly true that the power of the trial court to grant a
new trial to correct what is clearly an unjust and unwarranted
verdict is a useful, indeed an essential, adjunct of the common | aw
system of jury trial, and that the failure of such a court to
exercise that power wisely and fearlessly in appropriate cases
i npairs the useful ness of that systemand tends to bring it into
di srepute, but, notw thstanding that obvious truth, it has |ong
been settled lawin this State that the exercise of the discretion
inplicit in the power will not be reviewed by this Court.”); Lynch

v. Baltinore, 169 Ml. 623, 633-34, 182 A 582 (1936)(“[S]ince the

case of the trial court in granting or refusing a notion for a new
trial is entirely discretionary, no appeal lies therefrom”); Riley
v. Naylor, 179 Md. 1, 9, 16 A 2d 857 (1940)(“The action of the
trial court in the exercise of this authority is not assignable as

error on appeal.”); Snyder v. Cearfoss, 186 M. 360, 366-69, 46

A 2d 607 (1946);(“The Rule is well settled in this State that the
action of a trial court in granting or refusing a notion for a new

trial is not appealable.”); B.J. Linthicums Sons v. Stack, 213 M.

344, 346-47, 131 A 2d 721 (1957)(“It is well settled that this
Court cannot review the ruling of a trial court on a notion for a

new trial.”); HIll v. Coleman, 218 Ml. 1, 2, 144 A 2d 694 (1958);
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Congr essi onal School of Aeronautics, Inc. v. State Roads Conmi n,

218 Md. 236, 254, 146 A.2d 558 (1958).
The ranks of the cases holding that no review w !l lie from
the actual exercise of discretion on a Mdtion for New Trial in a

crimnal case are simlarly unbroken. Margulies v. State, 153 M.

204, 210-13, 137 A 896 (1927); Bosco v. State, 157 M. 407, 410,

146 A. 238 (1929)(“[NJo appeal lies fromthe action of the trial

court in overruling a notion for a newtrial.”); WIlson v. State,

181 Md. 1, 708, 26 A.2d 770 (1942)(“It is well settled that the
grant or refusal of a notion for a newtrial is discretionary with
the trial court in crimnal as well as civil cases, and from an

order overruling such a notion no appeal will lie.”); Quesenbury v.

State, 183 M. 570, 572, 39 A 2d 685 (1944)(“It is elenmentary that
the ruling of the trial court on such a notion is not

appeal able.”); Newton v. State, 193 M. 200, 202, 66 A 2d 473

(1949) (“W have repeatedly held that a ruling upon notion for a new

trial is not reviewable.”); Haley v. State, 200 M. 72, 77, 88 A 2d

312 (1952)(“[T] here is no appeal to this Court fromthe refusal of

a newtrial.”); Auchincloss v. State, 200 Md. 310, 316, 89 A 2d 605

(1952)(“[I]t has long been established in Maryland that when the
nmoti on has been heard on the nerits the granting or refusal of such

a notion is not reviewable.”); Mdison v. State, 205 Md. 425, 433,

109 A 2d 96 (1954)(“It is a simlarly established rule in Maryl and
that the action of a trial court in overruling a notion for a new

trial is not reviewable by the Court of Appeals.”); Gvner v.
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State, 208 Md. 1, 4-8, 115 A 2d 714 (1955); H tchcock v. State, 213

Md. 273, 285, 131 A 2d 714 (1957); Thomas v. State, 215 M. 558,

561, 138 A 2d 878 (1958)(“No appeal lies fromthe refusal to grant
a newtrial, and this Court will not review the action of the trial
court in this respect since it is based on the exercise of his
di scretion.”)

In the face of this Macedonian phalanx of unswerving
authority, it is mnd-boggling that an appell ate opi nion, absent an
express change by anendnent to the Maryland Rul es or by deliberate
appel | ate decision, could think the law as to reviewability was
other than it has always been. The question for us, then, is
whet her there has been any conscious and del i berate decision, by
rule makers or appellate courts, to overturn this venerabl e body of
| egal precedent. The question is not whether there nmay have been
i nadvertent linguistic |lapses from a full appreciation of that
precedent (there have been), but has there been a know edgeabl e and
advertent decision to overturn that authority. There has not!

sl i ppage perhaps, but advertent change, no.

The Non-Exercise of Discretion
As An Issue Completely Distinct
From An Abuse in the Exercise of Discretion

There is a clear explanation, noreover, for the inadvertent
sl i ppage that has occurred. Wen considering the reviewability of
a trial judge's granting or denying of a Mdtion for New Trial, the

Court of Appeals, from as early as 1864, recognhized a critica
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distinction between 1) a trial judge' s actual exercise of
di scretion, which always had been and renai ned unrevi ewabl e; and 2)
the trial judge's failure to exercise that discretion, sonetines
mani fested by his refusal even to consider the evidence on which

the notion was based. In Browne v. Browne, 22 Ml. 103 (1864), the

appel l ant argued that his Mdtion for New Trial, based on affidavits
of jury m sconduct, was erroneously denied. The appellee countered
that the appeal from the refusal to grant a new trial was not
properly before the Court and should be dismssed. In refusing to
dism ss the appeal (the refusal to grant the new trial, however,
was subsequently affirnmed), the Court of Appeals, 22 Ml. at 112,
di stingui shed between the actual exercise of discretion and the
non- exerci se of discretion:

[Flrom the refusal of the Judge of the
Superior Court to grant a newtrial, it being
matter within his discretion, no appeal woul d
lie; provided that discretion had been
exercised after hearing the evidence; but it
is argued that the refusal to admt the
evidence offered in support of the notion, was
error in law, from which an appeal |ies;
because thereby the appellant was deprived of
t he exercise of the judgnent and di scretion of
the court upon the case as presented by the
proof, to which he had a legal right. This is
certainly a very nice distinction, but we are
not prepared to say it may not be a sound one,
and in sonme cases material to be observed.

(Enphasi s supplied).
The logic of the distinction emanates from the essential
nature of a Mdtion for New Trial. A Mtion for New Trial is an

alternative formof relief and not a nere prelimnary for a second
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round of appellate issues. Because a Motion for New Trial is
addressed exclusively to the subjective “sense of justice” of the
trial court, it is, by its very nature, not subject to second-
guessing by an appellate court.” On the other hand, a litigant is
entitled, as a matter of law, to have the trial court at |east
entertain the Motion for New Trial. A denial of that |egal right

is properly a matter for objective appellate review The

distinction is between HOW a trial judge's discretion is

exercised, which is unappeal able, and WHETHER a trial judge's

discretion is exercised, a matter which is appeal abl e.
The sem nal decision which both 1) recognized the exception to
the non-reviewability principle and 2) limted that exception to

cases where discretion had not been exercised was Washington,

Baltinmore & Annapolis Railroad Co. v. Kimrey, 141 Md. 243, 118 A

648 (1922). The appellant there based its Mdtion for New Trial on

" Perhaps the best explanation of why a trial judge’s actual exercise of discretion is, by its very

nature, unreviewable, is that provided by the Court of Appeals in State, to the Use of Scruggs v. Baltimore
Transit Co., 177 Md. 451, 454, 9 A.2d 753 (1939):

[T]he general rule in Maryland is that an appeal does not lie from the order
of the trial court in disposing of a motion for a new trial, as the
determination of the court is in the exercise of a sound discretion. The
discretionary power so reposed is a high prerogative to be exercised for the
purpose of assuring a sound, correct, and impatrtial judicial trial. . . . Since
the remedy is not of right, the combination of power and personal
responsibility reposed in the trial court tends to assure careful consideration
and a justified determination. The benefits contemplated by the remedy
would be largely frustrated if the procedure became dependent upon a
compliance with artificial and technical pleadings and practice and
evidence, which would become questions on appeal; and, so, the
aggrieved party is generally entitled to no more than an opportunity to a
court and a hearing.

(Emphasis supplied).
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new y di scovered evidence which undercut the plaintiff’'s proof of
injury. The trial judge refused to admt and to consider the newy
di scovered evidence. In reviewng and reversing the denial of a
new trial, the Court of Appeals, 141 M. at 250, first stated the
general rule that “the disposition of a Mdtion for a New Trial is
within the sound discretion of the trial court and is not a subject
of appeal,” and then stated the limted exception for a case where
di scretion is not exercised:

The exception now under consi derati on,
however, is not directed to the action of the
court in overruling the notion for a new
trial, but to its exclusion of evidence by
which its judgnment and discretion in regard to
the notion should ©properly have been
i nfluenced. The defendant was entitled to the
exercise of a sound discretion in the
di sposition of its notion. A discretion could
not be characterized as sound which wholly
di sregarded evidence by which its exercise
shoul d have been ai ded.

(Enphasi s supplied).

The Wash., B. & A R Co. v. Kimmey opinion then cited and

quoted with approval fromBrowne v. Browne, supra. It also quoted

with approval, 141 M. at 251, the opinion of the Supreme Court in

Mattox v. United States, 146 U S. 140, 13 S. . 50, 36 L. Ed. 917

(1892):

In Mattox v. United States, 146 U. S. 140,
the Suprene Court, in ruling upon an exception
to the exclusion of certain affidavits offered
in support of a notion for a newtrial, said:
“The all omance or refusal of a newtrial rests
in the sound discretion of the court to which
the application is addressed, and the result
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cannot be made the subject of review by wit
of error, but in the case at bar the District
Court excluded the affidavits, and, in passing
upon the notion, did not exercise any
di scretion in respect of the matters stated
therein.”

(Enphasi s supplied). The Wash., B. & A, R Co. v. Kimrey opinion

relied, in explaining the imted exception, on Corpus Juris:

In 3 CJ. 471, it is said: “The rule
that a discretionary ruling is not reviewable
on appeal does not apply where the decision
conpl ai ned of was not nade in the exercise of
di scretion, but was based upon a question of
power in the court bel ow, or upon sonme ground
of law not involving discretion.”

(Enphasi s supplied). The Court of Appeals concluded, “[T]he
defendant in this case had a right to have the Court consider the
depositions filed in support of its notion.” 141 Ml. at 251.

For decades, the Maryland case | aw recogni zed that the only
limted exenption from non-reviewability of a new trial decision
was in those cases where there had been “a denial of the right [of]

review” The Court of Appeals stated clearly in State, to the Use

of Scruggs v. Baltinore Transit Co., 177 M. 451, 454-55, 9 A 2d

753 (1939):

It is only where the action of the court has
in fact denied to the party sone substantia
ri ght, which goes not to form but [a]nounts
to a denial of the right, that a review is
entertained on appeal. The appeal in the case
of Washington, B. & A E. R Co. v. Kimey
exenplifies this point. In that decision, the
trial court had, by its action on a notion of
ne recipiatur, ref used, in effect, to
entertain the notion for a newtrial. Here no
such course was pursued. Since nothing is
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found to have been done in the case at bar
which was not in the exercise of the sound
di scretion of the court, the appeals will be
di sm ssed.

(Gtations omtted; enphasis supplied). Significantly, the Court
of Appeals in that case dism ssed the appeal

I n Snyder v. Cearfoss, 186 Ml. 360, 46 A 2d 607 (1946), the

Court of Appeals reaffirnmed the unreviewability of any actual

exercise of discretion and sunmarized the Kinmey and Scruggs

opinions as standing for a |limted exenption in the case where
discretion is not exercised. It pointed out, 186 M. at 368, that

the “all eged abuse of discretion in this case is not the refusal of

the Court to consider evidence, but the exercise of its power to

set aside the verdicts,” (enphasis supplied) and declined further
to consider the merits of the refusal to grant a new trial.

In B. J. Linthicumis Sons v. Stack, 213 Ml. 344, 346-47, 131

A.2d 721 (1957), the Court of Appeals reaffirnmed that the non-

exercise of discretion, as in the Kinmmey case, was the only known

exception to the non-reviewability principle:

It is well settled that this Court cannot
review the ruling of a trial court on a notion
for a new trial. The only exception to the
rule that appears in the adjudicated cases is
where the trial court refused to even consi der
new y di scovered evidence, and this was dealt
with as an abuse of discretion. See Wash., B.
& A R Co. v. Kimey, 141 M. 243.

(Citation omtted; enphasis supplied). See also Kirkpatrick v.

Zi mer man, 257 Md. 215, 262 A 2d 531 (1970); G abner v. Battle, 256

Mi. 514, 517-19, 260 A 2d 634 (1970).
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In the crimnal cases as well as the civil ones, reviewability

of a trial judge' s decision on the new trial issue was carefully
limted to those cases where discretion was not actually exerci sed.

G vner v. State, 208 M. 1, 6, 115 A 2d 714 (1955), thoroughly

reviewed the Kimmey decision, found that in the case before it
there had been no “refusal to receive and consider evidence
supplied by affidavit,” 208 Md. at 6, and dism ssed the appeal:

[T]here is no right of appeal from its

j udgnent . It follows that the notion to

di sm ss the appeal nust be granted.

208 Md. at 8.
In Thomas v. State, 215 Ml. 558, 561, 138 A 2d 878 (1958), the

Court of Appeals, having concluded that the trial judge “gave ful
consideration to the relevant facts,” further concluded that there
was, therefore, “nothing ... in this aspect of the case for us to
pass on.”

In Burley v. State, 239 Ml. 342, 344, 211 A 2d 714 (1965), the

Court of Appeal s recogni zed non-exerci se of discretion under Ki mmey
as the only exception to the general rule:

W recogni zed an exception to the general rule
where the trial court refused even to consider
newl y di scovered evidence relating to a notion
for a new trial. Wash., B. & A R Co. .
Ki mey, 141 Md. 243. The instant case cones
w thin the purview of the general rule.

Declining to extend abuse-of-discretion review to an actual

exercise of discretion, the Court of Appeals dism ssed the appeal.
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Fromits second year of operation, this Court also recognized
that the only exception to the unreviewability principle was in the
case where the judge ruling on a Mdtion for a New Trial failed even

to exercise discretion. |In Adans v. State, 4 Ml. App. 135, 140,

241 A 2d 591 (1968), we hel d:

The Court recognized an exception to the
general rule where the trial court refused
even to consider newy discovered evidence
relating to a notion for a newtrial. Burley
v. State, 239 Ml. 342, 344. But we think it
clear fromthe record before us in the instant
case that the trial court, in denying the
motion for a new trial did consider the
evi dence proffered and thus the instant case
conmes within the purview of the general rule.

(Gtation and footnote omtted; enphasis supplied).

In Angell v. Just, 22 M. App. 43, 321 A 2d 830 (1974), we

reversed a trial judge' s denial of a Mdtion for New Trial. Giting

and quoting fromWsh., B. & A R Co. v. Kimey, we concl uded, 22

Md. App. at 56, that the trial judge' s “denial of an opportunity

for appellant . . . to present newy discovered evidence”
constituted “an abuse of discretion.” And cf. GQunning v. State,
347 Md. 332, 351-52, 701 A.2d 374 (1997); Diaz v. State, ____ M.
App. _ , No. 199, Sept. Term 1999 (filed 11/2/99).

Ostensible Erosion or “Confusion”
Where None Truly Existed

If the current state of the law wth respect to the
reviewability of a trial judge' s actual exercise of discretion in

granting or denying a newtrial is, as it unfortunately appears to
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be, in a state of flux, if not indeed in a state of error, a heavy

responsibility nmust be borne by the opinion in Buck v. Canis

Broadl oom Rugs, Inc., 328 Md. 51, 612 A 2d 1294 (1992). After a

scrupul ously conpl ete and i npeccably accurate summary of a century
and a half of |aw establishing the absolute unreviewability of the
exercise of discretion, the opinion, 328 MI. at 56-57, purported to
recogni ze a series of “qualifications” that had ostensibly been
creeping into the theretofore absolute |aw of unreviewability.

It cited six cases for the devel opnent of the qualifying
| anguage and deduced from “the sonetimes confusi ng use of |anguage
in the past” an uncertainty in the law that did not truly exist.
Far from qualifying the rule as to the unreviewability of the
actual use of discretion, however, those cases did nothing nore

than recognize the limted exenption, illustrated by Wash., B. & A

R Co. v. Kimmey, for the case where there had been a non-exercise

of discretion.

The Buck v. Canis Broadl oom Rugs, Inc. opinion, 328 MI. at 56,

| ooked first to Leizear v. Butler, 226 M. 171, 178, 172 A.2d 518

(1961) as having stated the rule “with a qualification,” when

Lei zear v. Butl er stated:

[We find it firmy established in Mryl and
t hat whet her the claimbe of excessiveness or
i nadequacy the action of the trial court in

allowing or refusing a new trial wll rarely,if
ever, be reviewed on appeal .
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(Enphasi s supplied). A thorough reading of Leizear v. Butler wll

not support reading any erosive or qualifying significance into
such a randomturn of phrase. |In the very next sentence, Leizear

v. Butler cites first Chiswell v. N chols, 139 MI. 442, 443, 115 A.

790 (1921), and then 2 Poe Pl eadings and Practice (Tiffany s ed.,

1925), 8§ 349, for the proposition that from the granting or
refusing of notions for newtrial, “no appeal wll lie.” It goes

ontocite Baltinore & Chio R Co. v. Brydon, 65 Ml. 198, 222, 9 A

126 (1886), for the principle that a Mdtion for a New Trial is
addressed exclusively to the trial court and “with that, this Court

has nothing to do.” It then quoted with approval Riley v. Naylor,

179 md. 1, 9, 16 A 2d 857 (1940), for the proposition:

After a verdict is rendered, the court has the
di scretionary power to set aside the verdict
and grant a new trial, if in the interest of
justice. The action of the trial court in the
exercise of this authority is not assignable
as error on appeal .

(Emphasis supplied). Leizear v. Butler did not in any way erode

the absolute unreviewability of the exercise of discretion.

In then turning to Brinand v. Denzik, 226 M. 287, 292, 173

A 2d 203 (1961), the Buck v. Canmis Rugs opinion selectively lifted

a sentence conpletely out of its context. It |ooked to Brinand v.

Denzi k’s statenent that “the general rule that a notion for a new

trial was within the sound discretion of the trial court and its
ruling is ordinarily not revi ewabl e on appeal ,” (enphasis supplied),

as an apparent indication that such rulings are sonetines
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reviewable. 1In fuller context, however, the very next sentence of

the Brinand v. Denzik opinion nmakes it clear that Kimey' s non-

exercise of discretion is the “extraordi nary” situation that is the
only exception to the “ordinary” rule:

Appel I ant recogni zes the general rule that a
nmotion for a new trial is wthin the sound
di scretion of the trial court and its ruling
is ordinarily not reviewable on appeal. She
argues, however, that the trial court abused
its discretion in denying the notion on the
ground that the court’s alleged failure to
give due weight to the jury s tabulation of
damages in reality anounted to a failure to
exercise discretion at all, as in Wash., B. &
AL R Co. v. Kimmey, where the trial court
refused to consider evidence offered iIn
support of a notion for a newtrial, and thus,
in effect, refused even to entertain the
not i on.

226 Md. at 292 (citation omtted; enphasis supplied). There is

nothing in Brinand v. Denzik that renotely suggests that there

m ght ever be a review of the actual exercise of discretion.

Buck v. Camis Rugs then quotes a single sentence fromMartin

v. Rossignol, 226 M. 363, 366-67, 174 A 2d 149 (1961):

It is well settled that the denial of a
motion for a new trial is not appeal able, at
| east where the trial court fairly exercises
its discretion.

In the Martin v. Rossignol case itself, the decision of B. J.

Linthicums Sons v. Stack, 213 M. at 344, 347, 131 A 2d 721

(1957), is imediately cited as authority for that proposition and

the B. J. Linthicunmis Sons case, at the place cited, nmakes it clear

that the non-exercise of discretion under Wash., B. & A R Co. v.
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Kimmey is the “only exception to the rule that appears in the
adj udi cated cases.”

The Buck v. Canmis Rugs opinion then quotes fromCarlile v. Two

Quys, 264 Md. 475, 477, 287 A.2d 31 (1972) for its statenent that

“a trial judge’'s granting or refusing a new trial . . . is not

revi ewabl e on appeal except under the most extraordinary or compelling

circumstances.” (Enphasis supplied). The suggestion seens to be

that even the exercise of discretion mght be revi ewabl e on appeal
under “extraordinary or conpelling circunstances.”

That is by no neans what Judge Digges said for the Court of
Appeal s, however, in the Carlile opinion itself. He first
referred, 264 M. at 477-78, to the general principle that the
exercise of discretion is unreviewabl e:

There is probably no principle of |aw that
rests on nore decisions of this Court than the
concept that a trial judge's granting or
refusing a new trial--fully, partially,
conditionally, or otherw se--is not reviewable
on appeal except under the nost extraordinary
or conpelling circunstances. This is true
even though the trial judge's decision is
based on m stake or erroneous concl usions of
| aw or fact. Qur adherence to this rule is
unwaveri ng and we do not find any
extraordinary or conpelling circunmstances in
the present case which would permt a review
In fact, this Court, inits long history, has
never found such circunstances to exist.

(Enphasis supplied). Significantly, “extraordinary or conpelling
ci rcunstances” were considered not as the predicate for a decision

on the nerits but as the threshold necessary even to “permt a
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review. ” Judge Digges then austerely limted the exceptional
ci rcunstances that mght qualify as “extraordinary or conpelling”
and they <clearly did not apply to any actual exercise of
di scretion:

The only exceptions to this statenent (if they
can be ternmed exceptions) are: when the
action of the trial court was in effect a
refusal to even entertain or consider a notion
for a new trial, Wash. B. & A R Co. v.
Ki ey, 141 M. 243, 250, 118 A 648 (1922);
or when the trial court, in dealing with such
a notion, exceeded its jurisdiction, Brawner
v. Hooper, 151 Md. 579, 135 A 420 (1926).T8

(Enphasi s supplied).

The Buck v. Canmis Rugs opinion goes on to cite A S. Abell Co.

v. Skeen, 265 Mi. 53, 59, 288 A 2d 596 (1972), as standing for the

same proposition as Carlile v. Two @Quys. Indeed, it does and it is

subject to precisely the sanme limtation. As Abell clearly points

out, 265 Md. at 59-60:

8 It does appear that Brawner v. Hooper may have created an additional, albeit rarely applicable,

exception to the rule of unreviewability. Following a verdict in favor of the plaintiff and a Motion for a New
Trial, the trial judge indicated that he would grant the Motion for a New Trial unless the plaintiff agreed to
a Remittitur. The Court of Appeals agreed that that was proper. The trial judge further indicated, however,
that he would cancel and rescind the Remittitur and deny the Motion for a New Trial unless the defendant
agreed to abandon any possible appeal. The Court of Appeals held that in attaching such a condition to its
ruling on a new trial motion, “the Court exceeded its jurisdiction.” The Court of Appeals reversed the
judgment.

By logical extension, if a trial court entertains a Motion for New Trial that has not been timely filed,
that also might well be deemed a case where the Court “exceeded its jurisdiction.” It, unlike the actual
exercise of discretion, would clearly appear to be a reviewable matter. In a criminal case, at least, the issue
of a trial court’s exceeding of its jurisdiction in entertaining an untimely filed Motion for a New Trial would
have a difficult time making its way up to appellate review. If the trial court awarded a new trial, there would
yet be no final judgment for the State to appeal. If upon the new trial the defendant prevailed, the State
would be barred by the Double Jeopardy Clause from protesting. If, on the other hand, the trial court
considered but then denied the untimely filed Motion for a New Trial, the State would not care whether it had
won its case on the merits or by having the appeal dismissed. The issue of a trial court’s “exceeding its
jurisdiction,” however, might possibly make it up to appellate review in a civil context.



-55-

Recent |y, in Carlile v. Two QGQuys from
Harrison, we stated that “a trial judge' s
granting or refusing a new trial--fully,
partially, conditionally, or otherw se--is not
revi ewabl e on appeal except under the nost
extraordinary or conpelling circunstances.”
One of the rare exceptions to this genera

rule was found to exist in Wash., B. & AL R

Co. v. Kimey, where the trial judge, iIn
effect, refused to even consider a notion for
a new trial. The record there reflected the
circunstances surrounding the ruling and
consequently this Court reviewed that refusal.
Here, the record discloses nothing upon which
we can act.

(Emphasis supplied). The Court there did not review any actua

exercise of discretion. Finding no failure on the part of the
trial judge to exercise discretion in the first place, it concl uded
that “the record discloses nothing upon which we can act.” (Enphasi s

suppl i ed).

The Buck v. Canmis Rugs opinion cites Estep v. Estep, 285 M.

416, 421 n. 5, 404 A 2d 1040 (1979), for its footnoted reference to
the “general rule that orders granting a new trial are not
appeal abl e.” The quoted | anguage was not even on point in terns of
the possible reviewability of an exercise of discretion. It was
contrasting, rather, the general rule that the granting of a new
trial by a trial judge is not appeal able because it is non-final
fromthe very different finality rule that the granting of a new
trial by a reviewing court en banc is considered a final judgnment

and is, therefore, appealable. Estep v. Estep had nothing to say
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with respect to the issue then being considered in Buck v. Cams

Rugs or now before us.
A nore careful analysis of the creeping expansi on of what new
trial notion rulings were reviewable wunder the *“abuse of

di scretion” standard was that made by Judge Oth in Pinkney v.

State, 9 M. App. 283, 293, 263 A 2d 871 (1970). After pointing
out the general rule “that the appellate court cannot review the
ruling of a trial court on a Motion for a New Trial,” Judge Oth
noted that that traditional rule of unreviewability “has been
tenpered to a |limted degree.” After citing cases that had
seem ngly broadened reviewability by adding the proviso *absent
abuse of discretion,” he went on carefully to point out the [imted
content of that termof art “abuse of discretion” in the context of
appeals fromrulings on new trial notions:

Abuse of discretion as an exception to the
general rule, fromthe adjudicated cases, has
been applied only where the trial court
refused even to consider newy discovered
evidence as in W B. & A R Co. v. K mey,
141 M. 243, to which reference was nmade in
G vner v. State, 208 Ml. 1 and stated as an
exception in Burley v. State, 239 M. 342,
344. W stated the exception in Adans v.
State, 4 Md. App. 135, 140 but did not find it
applicable to the facts of that case. I n
El der v. State, 7 M. App. 368, 373 and
Stallard v. State, 6 M. App. 560, 563 we
stated what we deem to be now the general
rule--the granting of a newtrial lies wthin
the sound discretion of the trial court and is
not reviewable by this Court.

(Enphasi s supplied).
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As long as the pertinent evidence is considered by the trial
j udge, the “abuse of discretion” standard does not even apply to
the actual exercise of discretion on the ultimte nerits. The
erroneous belief that it does apply has arisen from the
linguistically slack use of that termof art to describe instances
of the non-exercise of discretion. Once that standard was in
circulation, its original limted use can all too easily and
i nadvertently be expanded into a far nore general use.

Before reaching its conclusion, 328 Ml. at 57, that “the
sonetimes confusing use of |anguage in the past” had rendered the
i ssue of what was reviewabl e under the abuse-of-discretion standard

“up for grabs,” the Buck v. Canmis Rugs opinion did have the benefit

of citing to the case of Wrnsing v. General Mtors Corp., 298 M.

406, 470 A .2d 802 (1984). Wernsing v. Ceneral Mdtors Corp. is

aberrational. It dealt with the inproper use of a dictionary in
the jury room The opinion concluded that the trial judge, in
ruling on a Motion for New Trial, had before himand considered all
of the pertinent evidence. On the ultimate nerits (the wei ghing of
probabl e prejudice), however, a Maryland appellate court for the
first tinme substituted its judgnment for that of a trial judge:

It is the function of the trial judge when

ruling on a notion for a newtrial to evaluate

the degree of probable prejudice and whet her

it justifies a newtrial. That judgnent wll

not be disturbed but for an abuse of
di scretion.
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Under the unusual facts of the case at
bar, we hold that there was an abuse of
di scretion.
298 Md. at 420. This is the only case, civil or crimnal, where a
trial judge' s actual exercise of discretion in denying a Mtion for
New Tri al has been reversed as an abuse of discretion.

On the issue of reviewability now before us, too nuch

significance should not be read into the Wernsing v. General Mdtors

Corp. decision for the opinion did not give any express
consideration to the reviewability question. It analyzed the issue
of the dictionary in the jury roomjust as it would have anal yzed
that issue on direct appeal froma trial ruling. On the | egal
nmerits of the issue, the opinion then reached for what it deened to
be the proper legal result, wthout any apparent thought for the
special problem of whether a trial judge' s actual exercise of
di scretion on a Motion for New Trial was even revi ewabl e.

In any event, with the benefit of the Wrnsing v. Cenera

Motors Corp. decision, Buck v. Camis Rugs noved on to its

concl usi on:

Not wi t hst andi ng the soneti nes confusing use of
| anguage in the past, we make it clear that
the correct statenent of lawin this area was
set forth by Judge Davidson for the Court in
Mack v. State, 300 MJ. 583, 600, 479 A 2d 1344
(1984):

The question whether to grant a
new trial is within the discretion

of the trial court. Odinarily, a
trial court’s order denying a notion
for a newtrial wll be reviewed on

appeal if i1t is clained that the
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trial court abused its discretion

However, an appellate court does not
generally disturb the exercise of a
trial court’s discretion in denying
a notion for a newtrial (Gtations
omtted).

Al t hough, as the defendant |earned earlier in
this case, an order granting a new trial is
not imedi ately appeal able because it is an
interlocutory order, an order granting a new
trial is ultimately revi enabl e when an appeal
is taken fromthe final judgnent. Thus, the
issue of whether Judge Miurphy erred 1in
granting a new trial is now properly before
the Court, for review under an abuse of
di scretion standard.

328 Ml. at 57 (enphasis supplied).

The single sentence from Mack v. State relied upon as “a

correct statenent of the law’ was not only dicta, it was wong. In
Mack, 300 MI. at 600, the dictum and its authority were thus
st at ed:

Odinarily, a trial court’s order denying a
motion for a new trial wll be reviewed on
appeal if it is clained that the trial court
abused its discretion. Kirsner v. State, 296
md. 567, 570-71, 463 A 2d 865, 867 (1983)
Colter v. State, 219 M. 190, 192, 148 A 2d
561, 561 (1959).

(Enphasi s supplied).

The two cases cited as authority for the proposition that
“Odinarily, a trial court’s order denying a notion for a new tri al
will be reviewed on appeal,” however, hold precisely to the

contrary. Colter v. State, 219 M. at 191-92, held sinply:

It is quite clear that an appeal will not lie
from an order denying a new trial, at |east
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where it is not claimed that there was an
abuse of discretion. Wlliams v. State, 204
Md. 55, 66, and cases cited; cf. Cay v.
State, 211 Md. 577, 587.

Colter cited Clay v. State, 211 M. 577, 587, 128 A 2d 634 (1957)

as authority. The total discussion in Cay consisted of the
fol | ow ng:
In any event, we think the notion anounted to

no nore than one for a newtrial, which is not
a proper subject for appeal.

(Enphasi s supplied).

The other authority cited by Colter was Wllians v. State, 204

Ml. 55, 66, 102 A 2d 714 (1954), fully discussed by Judge Smth in
Kirsner v. State, 296 Ml. 567, 570-71, 463 A 2d 865 (1983), the

second authority relied on for the WMack dictum The entire
di scussion by Judge Smth, 296 M. at 570-71, is in dianetric

contradiction of the proposition for which Mack cited it:

[We point out that in Colter Judge Henderson
al so said for the Court:

“I't Is quite clear that an appea
will not Iie froman order denying a
new trial, at |east where it is not
clainmed that there was an abuse of
discretion. WIllians v. State, 204
Ml. 55, 66, and cases cited. . . .”
ld. 191-92.

| t no doubt was a case such as
Washi ngton, B. & A R Co. v. Kimey, 141 M.
243, 250, 118 A 648 (1922), Judge Henderson
had in mnd when he referred for the Court to
“an abuse of discretion” insofar as denying a
new trial was concerned. There the tria
court was found to have failed to exercise its
di scretion.
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In Wlliams v. State, 204 M. 55, 102
A 2d 714 (1954), Chief Judge Sobel off said for
the Court:

“I'n this State a notion for a new
trial is addressed to the discretion
of the court in crimnal as well as

civil cases, and from an order
overruling such a notion no appea
will lie. Archer v. State, 45 M.

457 [(1876)]; MIller v. State, 135
wMd. 379, 382 [,109 A 104 (1919)];
Myers v. State, 137 M. 482, 487 |
113 A 87 (1921)]; Bosco v. State,
157 M. 407, 410 [, 146 A 238
(1929)]; Wlson v. State, 181 M. 1,
8 [,26 A 2d 770 (1942)]; Quesenbury
v. State, 183 Md. 570, 572 [,39 A 2d
685 (1944)]; Haley v. State, [200
M. 72, 77, 88 A 2d 312 (1952)].
Cf. Snyder v. Cearfoss, 186 Ml. 360,
367 [, 46 A 2d 607 (1946)].” 204 M.
at 66-67.

In Dutton v. State, 123 M. 373, 378, 91
A. 417 (1914), Chief Judge Boyd stated fl at-
footedly for the Court, “That the action of
the Court in overruling the notion for a new
trial is not subject to review by us is too
well settled to require or justify the
citation of authorities. . . .7 To simlar
effect see Produce Exchange v. New York P. &
NN R Co., 130 M. 106, 113, 100 A 107
(1917), and Patterson v. M & C.C. of Balto.
127 M. 233, 242, 96 A 458 (1915). The
|atter case cites for its authority Poe on
Pl eadi ngs and Practi ce. 2 J. Poe, Pleading
and Practice 8§ 349 (Tiffany ed. 1925), citing
a host of cases as its authority, states,
“Motions for a newtrial are addressed to the
sound discretion of the court, and fromits
action in granting or refusing them whether
absolutely or on terns, no appeal wll lie.”
The first case cited is Anderson v. State, 5
H & J. 174 (1821), where Judge Dorsey said
for the Court:

“But we are decidedly of opinion,
that the refusal of an inferior
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Court to grant a new trial cannot be
assigned for error.”

(Enphasi s supplied).
Wth respect to the Mack dictum no deference is due to such

a blatant msstatenent. It is beyond argunent that the Mack dictum

cannot be taken as setting forth “the correct statenent of the | aw

in this area.” If Buck v. Camis Rugs wanted to announce ex

cathedra that all rulings on new trial notions are now revi ewabl e
by an abuse-of-discretion standard, so be it. To predicate such a
change on Mack, however, was to build on sand.

Both Buck v. Canis Rugs and Pinkney v. State did comnmendably

address the subject of reviewability. Oher opinions are begi nning
to proliferate, however, that mnake the broadly conclusory
pronouncenent that rulings on New Trial Mtions are reviewable
under the abuse-of-discretion standard, with no analysis and with
no citation of authority unless to some other opinion nmaking the
same broadly conclusory pronouncenent.
Appealability vs. Reviewability

As we discussed earlier, many | egal problens turn out to be,
at root, linguistic problens. W earlier discussed how the phrase
“abuse of discretion” is a treacherous unbrella term neaning one
thing in the context of a Mtion for New Trial but sonething
slightly different in the context of a Mtion in Arrest of
Judgnent. Wien an unbrella termis used in a | egal opinion, there

is the ever-present danger that the author can have one precise
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connotation in mnd but that the reader can all too easily m sapply
what he reads to a situation inplicating a slightly different
connotation. Blatant error is never a problem It is subtle error
that is insidious.

The unbrella termthat has given rise to our present state of
confusion about the appellate reviewability of a trial judge’'s
exercise of discretion is the word “appealable.” It, too, is an
unbrella term At tinmes, it has referred to the basic
appeal ability of a judgnent and inplicates the very jurisdiction of
the appellate court. At other tinmes, it has referred only to the
reviewability of a specific sub-issue in the course of a
jurisdictionally proper appeal.

The earlier Maryland cases holding that a trial judge's
exercise of discretion in granting or denying a Mtion for New
Trial was not reviewable were careful to use the word “revi ewabl e”
in its various verbal forms. Some of the |ater cases, however
| apsed into a wavering back and forth between the use of
“revi ewabl e” and “appeal able.” None of the cases, of course, ever
intended to hold that a ruling on a Mtion for New Trial was
fundament al | y unappeal able for they al ways recogni zed that the non-

exerci se of discretion under the Wash., B. & A/ R Co. v. Ki mmey

exception was al ways revi ewabl e.
The | aw has al ways been that the denial of a Mdition for New
Trial is indisputably and i nmedi ately appeal able. By contrast, the

granting of a Motion for New Trial, depending upon the result of
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the new trial, mght be ultimtely, even though not inmediately,
appeal abl e. Upon such appeal, the issue of the non-exercise of
di scretion has al ways been revi ewabl e, but the issue of the actual
exercise of discretion has traditionally been unreviewable. The
general appealability of the judgnent inplies nothing with respect
to the specific reviewability of a particular sub-issue upon such
an appeal .

Had the case law nore carefully used specific terns such as
“reviewabl e” and “appealable” instead of the wunbrella term
“appeal abl e” wth its varying and, t her ef ore, conf usi ng
connot ati ons, there would have been no apparent erosion of historic
unreviewability and the Iaw would not be in its present state of

uncertainty.

Counterpoint:
Is the Wash.,B. & A. R. Co. v. Kimmey Exception
Now Swallowing the General Rule?

All of that having been said, it is quite possible that Buck

v. Canmis Broadloom Rugs, Inc., albeit analytically flawed, has

nonet hel ess brought us to where we ought to be. It nmay be easier
to assess everything by an abuse-of-discretion standard rather than
to get mred down in a sorting process of those sub-issues that are
revi ewabl e and those that are not.

On the crimnal side at |east, a heavy percentage of the
appeals fromthe denials of notions for a new trial involve, at

least in part, the Wash., B. & A R Co. v. Kinmey exception to the
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general rule of unreviewability. An overwhelm ng majority of such
appeal s involve clains of newy discovered evidence. Most such
appeals are concerned only secondarily with the trial judge’'s
ultinmate exercise of discretion. They are concerned primarily with
the threshol d question of whether the trial judge even consi dered
the newy discovered evidence, an issue always reviewabl e under

Wash., B. & A R Co. v. Ki mey.

Cosely intertwined with that question are such sub-issues as
1) whether the evidence was, indeed, newly discovered; 2) whether
the evidence is material; and 3) whether the evidence could not

have been tinely discovered with due diligence. Argyrou v. State,

349 Md. 587, 600-605, 709 A 2d 1194 (1998); Love v. State, 95 M.

App. 420, 621 A 2d 910 (1993). Al of those sub-issues invol ve not
subjective discretion but the legal question of whether the
evi dence was or should have been considered by the trial judge.

Those are sub-issues, therefore, that involve the Wash., B. & A. R

Co. v. Kinmmey exception to the general rule.

At a point, therefore, where the exceptions have becone so
nunerous that they threaten to swallow the rule--at the point where
the tail is wagging the dog--it is probably counterproductive to
parse too finely the decisional process. WMny of the appeals from
denials of a newtrial involve, noreover, at |east two sub-issues,
one of which was traditionally reviewabl e and one of which was not.
At a certain point, it is easier to live wth an occasional

Wernsing v. General Mtors Corp. than to nake the analysis too
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convoluted. The *“abuse of discretion” standard is probably now
appropriate in such a large percentage of these appeals from post-
trial rulings that we can confortably live with the standard as a
general rule.
Subsection (b):

Uniformty is also a consideration. In | ooking at appeals
under Rule 4-331 generally, appeals froma trial judge' s decision
whether “to set aside an wunjust or inproper verdict” under
subsection (b) have always been reviewable under the abuse-of-
di scretion standard. That, of course, is because subsection (b) is
the lineal descendant of the Motion in Arrest of Judgnent, rulings
on which were always revi ewabl e under that standard. It would be
confusing to have one rule of reviewability for subsection (b) but
a different rule of reviewability for subsections (a) and (c).
Subsection (a):

Even in focusing on subsections (a) and (c), noreover, over
the course of the last thirty years the |andmark appeals from
denials of a new trial have all involved sonething other than the
trial judge’'s actual exercise of discretion and were all,
therefore, reviewable under the abuse-of-discretion standard.
Under subsection (a), a reason for urging a new trial “in the
interest of justice” is that the verdict was agai nst the wei ght of

t he evi dence. The review in State v. Devers and Wbster, 260 M

360, 272 A 2d 794 (1971), was properly before the Court of Appeals
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under the abuse-of-discretion standard, as the Court there ruled
that the Court of Special Appeals had used an inproper standard in
reversing the decision of the trial court. Wat was at stake was
not a trial judge' s exercise of discretion but the very existence
of a criterion that could be used in the discretionary process.

When Inre Petition for Wit of Prohibition, 312 Md. 280, 539 A 2d

664 (1988), in its turn, overruled State v. Devers and Webster, it

opted for the nore generous wei ght-of-the-evidence criterion as an
avai l abl e basis for granting a new trial and held, therefore, that
t he exclusive use of the earlier, nore restrictive test would have
been an abuse of discretion.

Oddly, since In re Petition for Wit of Prohibition settled

the issue in 1988 that a trial judge s subjective “sense” that a
guilty verdict was agai nst the weight of the evidence could serve
as a basis for awarding a new trial, we have had no appel |l ate cases
challenging a trial judge' s exercise of discretion using that
st andar d. Even if the abuse of discretion standard were used
across the board, we are not being flooded with cases asking us to
review actual exercises of discretion that were traditionally
unrevi ewable. There is not only no flood of such cases, there is

not even a trickle.
Subsection (c):

Most of the appeals froma trial judge s denial of a Mtion

for New Trial are these days brought under subsection (c) and
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involve clainms based on newy discovered evidence. The two
| andmar k cases on that subject were properly reviewabl e under the
abuse-of -di scretion standard because they involved not the ultimte
exercise of discretion itself but the proper test to be enployed
when exerci sing discretion.

In the context of clains based on newly di scovered evidence,
the Court of Appeals first addressed the issue of how to neasure

the “interest of justice” in Stevenson v. State, 299 Ml. 297, 473

A. 2d 450 (1984). It analyzed at length, 299 Md. at 301-03, the
mnority view that a new trial should be awarded if the newy
di scovered evidence was such that “the jury m ght have reached a
different conclusion.” 299 MI. at 302 (enphasis supplied). | t
al so analyzed the majority position, 299 Md. at 303-04, that a new
trial should only be granted if the newy discovered evidence were
“so material that it would probably produce a different verdict if
a new trial were granted.” (Enphasis supplied). In the |ast
anal ysi s, however, the Stevenson Court concluded that because the
new y di scovered evidence did not satisfy the threshold standard of
materiality, “W need not decide which standard should apply.” 299
Ml. at 301.

In Yorke v. State, 315 Ml. 578, 556 A 2d 230 (1989), the

threshol d standard of materiality was satisfied and the issue that
had been avoided in Stevenson had to be squarely addressed. After
recapitulating the Stevenson analysis and both the mnority and

maj ority positions, Judge Oth observed:
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Al in all, we are constrained to
conclude that the courts generally play by ear
with an ad hoc approach whether the newy
di scovered evidence calls for a newtrial, no
matter what words they use to describe the
standard all eged to support the decision. It
seens that they actually Ilean on the
assertion, which has beconme a cliche,
regarding hard-core pornography nmade by
Justice Stewart, concurring in Jacobellis v.
Chio, 378 U.S. 184, 197, 84 S. Ct. 1676, 1683,
12 L. Ed. 2d 793 (1964): “I know it when |
see it.”

315 Md. at 586-87. After a thorough analysis of the respective
virtues and denerits of the conpeting standards, the Court of
Appeal s forged an internedi ate standard of its own:

We appreciate that it is inpossible to
formulate a litnus type test that would cone
up with a “yea” or “nay” as to whether the new
evi dence woul d change the verdict. W favor,
however, a standard that falls between
“probable,” which is less demanding than
“beyond a reasonabl e doubt,” and “m ght” which
is less stringent than probable. We think
that a workable standard is:

The newly discovered evidence may

well have produced a different
result, that is, there was a
subst anti al or signi ficant

possibility that the verdict of the
trier of fact would have been
af fect ed.

315 Md. at 588 (enphasis supplied).

If the abuse of discretion standard is now to be enployed
generally to review a trial judge' s actual exercise of discretion
inruling on a Motion for New Trial, it is here under subsection
(c), dealing with newy discovered evidence, that the inpact, if

any, would be felt. Alnost all of the appeals fromrefusals to
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grant a new trial involve clains of newy discovered evidence under
subsection (c). Since nost of theminvolve, in part at |east, not
just the ultimate exercise of discretion but the question of
whet her the trial judge considered the ostensibly newy discovered
evi dence, these cases would have been before us in any event, at
| east with respect to sone of the sub-issues.

To the extent to which the broad use of the abuse-of-
di scretion standard would subject to appellate review actual
exercises of discretion that were traditionally unrevi ewable, the
net effect may be a distinction wthout a difference. We have
found no case in which a trial judge's discretionary refusal to
grant a newtrial in a crimnal case has ever been deened to have
been an abuse of discretion. | f the defendant should now be
getting nore process than was traditionally due, he is sinply
| osing an appeal rather than having an appeal dism ssed.

In every reported appeal based on a claimof newy discovered
evi dence, the refusal of the trial judge to grant a new trial has

been affirned as a non-abuse of discretion. Argyrou v. State, 349

Mi. 587, 709 A 2d 1194 (1998): Wggins v. State, 324 Mi. 551, 570,

597 A 2d 1359 (1991); Yorke v. State, 315 Md. 578, 588-90, 556 A. 2d

230 (1989); Bloodsworth v. State, 76 Ml. App. 23, 43-45, 543 A 2d

382 (1988); Eades v. State, 75 M. App. 411, 419-25, 541 A 2d 1001

(1988); Brittinghamv. State, 63 MI. App. 164, 184-85, 492 A 2d 354

(1985); Ellison v. State, 56 M. App. 567, 581, 468 A 2d 413

(1983); Harker v. State, 55 M. App. 460, 474-75, 463 A 2d 288
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(1983); Crawford v. State, 37 M. App. 1, 15-17, 375 A 2d 240

(1977); Couser v. State, 36 M. App. 485, 494-96, 374 A 2d 399

(1977); Burkett v. State, 21 Ml. App. 438, 319 A. 2d 845 (1974);

Butler v. State, 19 M. App. 601, 613, 313 A 2d 554 (1974); VWite

v. State, 17 M. App. 58, 64-67, 299 A 2d 873 (1973); Jones V.
State, 16 M. App. 472, 475-79, 298 A 2d 483 (1973).
The Wash., B. & A. R. Co. v. Kimmey Exception
In our case, fortunately, we are spared the still perplexing
question of whether a trial judge s actual exercise of discretion
in denying a Motion for New Trial is properly reviewable. In our
case, it is clear that the judge failed to exercise discretion

Under Wash., B. & A R Co. v. Kimey, the non-exercise of

di scretion has al ways been revi ewabl e under the abuse-of-discretion
st andar d.

The appellant’s post-trial notion was actually two alternative
motions. The first of the two was a notion for the trial judge to
reconsider his wearlier decision, at trial, in denying the
appellant’s Motion for a Judgnent of Acquittal:

THE COURT: W are here today to address two
matters. The first is a notion for new trial
tinmely filed by M. Belcher on behalf of M.
Isley. M. Belcher, I'll be glad to hear from
you.

MR. BELCHER  Your Honor, actually ny notion
was a notion in the alternative; first to
reconsider the notion for |judgnent of
acquittal that was made during the trial, and
second, in the alternative for new trial.
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THE COURT: You're correct.
(Enphasi s supplied).

At the hearing on the alternative notions, the dom nant issue
for argunent and for consideration was clearly the |legal issue of
whet her the State’s anmended request for discovery operated, as a
matter of law, so as to restrict the State’'s proof of guilt. It is
clear, noreover, that counsel for both parties and the trial court
so intertwined the two alternative notions that they inadvertently
permtted the answer to the purely legal question to serve, as
well, as the answer to the discretionary newtrial ruling. Defense
counsel concentrated on the legal issue of the State’ s hei ghtened
burden of proof and the legal insufficiency of its case in view of
the restricted tine frane:

MR. BELCHER: | think the notion for judgnent
of acquittal is properly before the Court.

The sol e ground that |’ m asking your Honor to
reconsider it at this point is that the case
law that |I’ve cited in ny notion, and did not
have at ny fingertips during the trial shows
that by commtting thenselves to a certain
tinme during the day where these offenses
al l egedly took place, the governnent was bound
to prove that the offenses took place at those
tinmes, at the specific tinme, which as they
stated was, as the State stated was between 4

p.m and 11:30 p.m on or about Decenber 10,
1997.

They did not so prove. There’s no
evidence, taken in the light nost favorable to
t he governnent, from which a rational juror,

could infer. ... The wevidence was this
happened in the norning, in a fairly short
period of tine. It did not happen in the

afternoon. And under the Boire case from New
Hanpshire and other cases cited in ny notion,
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al t hough the governnent perhaps woul d not have
been required to file a bill of particulars
speci fying exactly when this happened, having
done so, they were bound to that particular
tine.

(Enphasi s supplied).

Responsively, the Assistant State’s Attorney focused on the

sane thene:

M SS GARDNER: [ T] he defense never requested a
Bill of Particulars, and that seens to be the
basis for the notion for new trial wth
respect to the particulars went forward on a
particular time or that occurred that day.

(Enphasi s supplied).

appel

resolution of that Ilegal issue ipso facto also resolved

In r

| ant,

esolving that high-profile contention against

the trial judge seened clearly to feel

di scretionary issue of whether to grant a new trial:

[ Blased upon their testinony concerning the
time proximty of these events the jury could
consider the testinony in total in ternms of
whet her or not the State had net its burden to
prove that the offenses in question occurred
on or about the tinme franme referenced in the
i ndi ct ment.

[ T] here apparently was not a request for

a Bill of Particulars and specifics regarding

the date. . . . | feel the facts justified the

Court’s denying the notion for acquittal then

and | feel the sane way now. . . . [T]he Court

is going to deny the notion for new trial.

(Enphasi s supplied).

Tri al

The appellant’s argunent in support of his Mtion for

was,

t hat

t he
t he

t he

New

however, no nere shadow of his argunent on the |ega
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sufficiency of the evidence. Al beit sotto voce, the appellant did
raise the independent argunent that he had been msled into
forgoing a possible alibi defense and that he was, for that reason,
entitled to a newtrial “in the interest of justice.”

It had to do wth our lack of notice about a

possi bl e alibi defense, because we’'re given a

certain time at which the offense supposedly

t ook place, nanely, the afternoon of Decenber
10t h.

Suddenly at trial we're given testinony
it happened in the norning. This prevented ny
client from developing alibi wtnesses which
he could have. He was working in the norning
just a few houses down from the |ocation at
which the crine allegedly took place.

(Enphasi s supplied).

As the appell ant now argues (although he was | ess than cl ear
in his enunciation of the distinction at the time of the new tri al
hearing), the State’'s response to the appellant’s demand that the
State fine-tune its earlier question may have msled the defense in
its preparation of the case even though the State's response did
not adversely affect the State’s burden of proof. |If the State's
action deliberately or negligently gave the defense such a false
sense of security that it caused the appellant to forgo presenting
an effective and available defense, that may well have been a
circunstance that could persuade a trial judge, in the exercise of
discretion, that “the interest of justice” required the granting of
a new trial. The resolution of that question was in no way

dependent on and in no way followed from the resolution of the
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first question concerning the |legal sufficiency of the State’s
evi dence.

Al t hough the sane set of pretrial circunstances--the State’'s
narrowi ng of the tinme frame in its request for alibi wtnesses--
gave rise to both of the appellant’s alternative contentions, the
respective legal consequences that arguably followed from that
sinple set of circunstances are not at all the sane. We have
already rejected the appellant’s substantive claimthat the State’s
fine-tuning of its request in any way limted its proof at trial or
had any adverse effect on the legal sufficiency of the State’'s
evidence of guilt. As a matter of law, it did not.

In the context of his Motion for New Trial, on the other hand,
t he appell ant argues for a very different possible consequence. He
argues that the State’s msleading narrowng of its request,
whet her deliberately or only inadvertently deceptive, lured him
into believing that there was no tactical necessity to prepare an
alibi defense for any time period other than that specified in the
State’ s anended request. | f, indeed, the appellant had a solid
alibi defense for the ultimately critical time period but was
prevented from devel opi ng and deploying it, he may thereby have
been denied a fair trial. That argunment he addressed, at | east
obliquely, to the trial judge s discretion by way of his Mtion for
New Tri al .

The resolution of the first of the alternative notions

i nvol ved nothing but the straightforward application of |[egal
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principles. The resolution of the newtrial question, by contrast,
requi red an exercise of discretion. The correct resolution of the
one issue was not ipso facto the necessarily correct resol ution of
the other. The whol e argunent about a |ost alibi defense may, of
course, be nothing but a post-hoc snokescreen, but the appellant is
at least entitled to have it consi dered.

We hold that the trial judge in this case erroneously failed
to exercise his discretion. The failure of the appellant to file
a Bill of Particulars, which the judge found to be dispositive on
the first issue, had nothing to do with the newtrial issue. The
fact that the State’'s fine-tuning of its request for alibi
wi tnesses had no legal effect in ternms of restricting its proof of
guilt does not nean that the fine-tuning, considered only as a
random event without literal |egal consequences, m ght not have had
t he adverse effect urged by the appellant. The subjective “sense”
of atrial judge in this regard would by no neans be controll ed by
the objective resolution of the strictly | egal question.

Because of the failure of the trial judge to consider this
argunment and to exercise his discretion with respect to it, the

appel lant was, in the words of Browne v. Browne, 22 Ml. at 112,

“deprived of the exercise of the judgnent and discretion of the
court . . . to which he had a legal right.” 1In the words of Wash.,

B. & A R Co. v. Kimey, 141 M. at 250, “The defendant was
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entitled to the exercise of a sound discretion in the disposition
of its nmotion.”

We are by no neans holding that the trial judge abused his
di scretion in denying the Motion for New Trial. W are hol ding,
quite distinctly, that he erroneously failed to exercise that
discretion. W adamantly refuse to apply the sanme phrase--"abuse
of discretion”--to both the arguably ill-considered but actua
exercise of discretion, on the one hand, and the total failure to
exercise discretion, on the other. There is a big difference
between 1) affirmatively deciding sonething wong and 2) failing to
make any decision at all. Those respective phenonena are so
di stinct that our vocabulary ought to be capabl e of naintaining,

rather than blurring, that distinction.

The Remedy for
The Non-Exercise of Discretion

Accordingly, we vacate the judgnment of conviction and remand
the case for further proceedings so that the trial judge may
exercise his discretion to determ ne whether, pursuant to Ml. Rule
4-331(a), the “interest of justice” requires the granting of the
appellant’s Mtion for New Trial. Let it be clear that this
l[imted remand in no way intimates in which direction we think the
trial judge should exercise his discretion. That is not in our
pl ace to suggest, even if we were conpetent to do so.

W were not at the trial and are ill-equipped to nake

subj ective assessnents of how it went. W did not observe the
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W t nesses and their deneanor. As Buck v. Canis Rugs pointed out,

328 Md. at 59:

[ TIhe exercise of . . . discretion depends
upon the opportunity of the trial judge . . .
to feel the pulse of the trial and to rely on
his own inpressions in determ ning questions
of fairness and justice.

(Enmphasi s supplied). See also Argyrou v. State, 349 Ml. at 600.

We have no “feel for the pulse” of whether the tinme of day
when the crinme occurred was truly a core issue. It may have been a
critical question; it may, on the other hand, be nothing nore than
an opportunistic afterthought. The appellant and the victimwere
married to each other. The real issue in this bizarre trial my
have been a “He said’” versus “She said’ credibility battle that had
little or nothing to do with the victims blurred nmenory of the
precise tine of day. The only pertinent defense nay have been, *“I
never did anything like that to ny wife at all,” and not, *“I
couldn’t have done it at that particular tinme.” W do not know how
the trial went in that regard and, even if we did, it is not our
call to make. W are sinply remanding so that the trial judge may
make his subjective determnation of whether this really mattered.
He remains absolutely free to exercise his discretion in either
di rection.

As we have fully discussed earlier in this opinion, the trial
judge, in his essentially unfettered discretion, nay also find
di spositive the non-preservation of this issue by tinely objection

at trial and the fact that the appellant m ght have been able fully
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to devel op any possible alibi defense if he really had one and had

he tinely sought a continuance in order to do so.

The Granting of a New Trial
Is Not a Sanction Against the State

As to how a trial judge weighs or neasures the “interest of
justice” in the context of ruling on a Motion for New Trial, there
is little guidance in the case law. One thing, however, is clear.
The neasurenment nust be made in terns of the inpact the phenonenon
in question had on the defense of the case. In the words of Judge

Oth in Yorke v. State, 315 Md. at 588, the pertinent question is

whet her “there was a substantial or significant possibility that
the verdict of the trier or fact would have been affected.”

The granting of a newtrial is not available as a sanction to
puni sh or to upbraid the State even if the State’'s conduct were
deened to have been negligent or even deliberately deceptive. (W
are not suggesting that it was.) It is only the inpact of the
State’s conduct on the course of the trial that mght have

pertinence.

The Burden of Proof
On A Motion For New Trial

One final factor remains to be entered into the equation.
Where the evidence and the argunent at a hearing on a Mtion for
New Trial is so frustratingly scant that the trial judge cannot
arrive at a definitive conclusion one way or the other, how does he

resolve his doubt? To wit, who |loses the nothing-to-nothing tie?



- 80-
In | aw, of course, there are no ties for we have created a device
called the allocation of the burden of proof for the precise
pur pose of breaking ties. That party to whomthe burden of proof
is allocated is, by definition, the |oser of a tie.

At a hearing on a Mtion for New Trial, the burden of
persuading the trial judge that such a renedy is called for is on
the defendant, as the noving party. |In the context of affirmng
the denial of a Mtion for New Trial on the ground of newy
di scovered evidence, Chief Judge Bell concluded for the Court of

Appeals in Argyrou v. State, 349 M. 587, 609, 709 A 2d 1194

(1998):
As the proponent of the new trial notion, the
petitioner had the burden of establishing,
anong other things, that the confession was
new y discovered evidence. The petitioner
sinply failed to carry it. Accordingly, the
trial court did not abuse its discretion when
it denied the petitioner’s notion for new
trial.
(Enmphasi s supplied). If the judge’'s mnd is in a state of

equilibrium the defendant has obviously failed to carry his burden
of proof and, therefore, |oses.
One Final Word
It follows from everything we have said that whatever the
trial judge does on remand will be essentially inpervious to
appel | at e second- guessi ng. If, followng the remand, this case
were to conme back before us and, even assum ng reviewability, were

we then to reverse an actual exercise of discretion by a trial



-81-
judge in granting or denying a Motion for New Trial in a crimnal
case in Mryland, such reversal would be the first in recorded

hi story.

JUDGVENT VACATED AND CASE REMANDED
FOR FURTHER PROCEEDI NGS | N ACCORDANCE
WTH TH'S OPINIQN, COSTS TO BE
Dl VI DED EQUALLY BETWEEN THE
APPELLANT AND PRINCE  CEORCGE S
COUNTY.



