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This is a |l ead paint poisoning negligence action instituted
by Carrie Holnmes on her own behalf and on behalf of her two
children, Antonio Jones, born August 1, 1983, and Erica Jones,
born Novenmber 1, 1985. Ms. Hol mes contends that her children
contracted lead poisoning as a result of living at 1229 North
Central Avenue, Baltinore Cty, Maryland (the “Prem ses”). MVs.
Holmes rented the Prem ses comencing in My 1984 and I|ived
there with her children until 1990.

Ms. Holnes's | andlords between May 1984 and March 1, 1987,

were Peter and Julia Ben Ezra (“the Ben Ezras”). From March
1987 until she vacated the Premses in 1990, her landlord was
Phillip Hanson ("“Hanson”). Consuner Managenent Corporation

managed the Prem ses for both the Ben Ezras and Hanson at all
tinmes here relevant.!?

On May 5, 1994, Carrie Holnmes filed a conplaint in the
Circuit Court for Baltinore City against Hanson and others,

alleging, inter alia, that the defendants had been negligent in

the upkeep of the Premses, causing injuries to Erica and

Phillip Hanson said in his deposition that Consuner Managenment Corporation
managed the property for himstarting at the tine that he purchased the property
in March of 1987. Later, he filed an affidavit saying that “Consumer Managenent
was not the managi ng conpany for nme when | first purchased the property. |Instead
BBG Realty was ny nmnagi ng conpany.” Because we are required to take the
evidence in the light nost favorable to the plaintiffs/appellants, we have
assuned, for the purposes of this appeal, that Consuner Managenent Corporation
was al ways the agent for Phillip Hanson.



Ant oni 0. ? Subsequently the conplaint was anended to allege
negligence against the Ben Ezras and Consuner Managenent
Cor por ati on.

After engaging in substantial discovery, Hanson, the Ben
Ezras, and Consuner Managenent Corporation each filed a notion
for sunmary judgnent. The notion filed by Consuner Managenent
Corporation was initially denied; however, Consunmer Managenent
subsequently filed a notion to alter or anend judgnent. In
Oct ober of 1997, Baltinore Cty Grcuit Court Judge John Carroll
Byrnes granted the notion for summary judgnent filed by Hanson
and the Ben Ezras. Shortly thereafter, he granted Consuner
Managenment's notion to alter or anend judgnent and granted
summary judgnent in its favor. Plaintiffs then filed their own
notion to alter or anend judgnent, which was deni ed. The
plaintiffs next dismssed a party who had been nanmed as a
def endant and served. After the dismissal, the plaintiffs noted
this tinmely appeal and present us with two questions:

1. Did the trial court err in granting the
notions for summary judgnent filed by
Consuner Managenent Corporation, Hanson,
and Ben Ezras?

2. Dd the trial court err in denying a

notion to alter or anend judgnment filed
by the appel |l ants?

2The conplaint also alleged that the defendants had viol ated the Consuner
Protection Act and that they were |iable under the theory of “strict liability.”
In this appeal, appellants contend only that the trial judge erred in granting
summary judgnment as to the negligence count.
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Al t hough appellants raised two issues, they present argunent in
their brief only as to the first. Therefore, the second issue

shall be deened waived. See Beck v. Mangels, 100 M. App. 144,

149 (1994); M. Rule 8-504(a)(5) (“[A] brief shall contain
[@a] rgunent in support of the party's position.”).
| . BACKGROUND FACTS

The facts that are necessary to dispose of this case all
concern the issue of whether the appellees ever received notice
that the | eased Prem ses contained deteriorated (i.e., cracking,
| oose, peeling, or flaking) paint. As will be shown infra, if
they received no such notice, all of the appellees were entitled
to a grant of sunmary judgnent in their favor. |In regard to the
notice issue, appellants relied in the trial court primarily on
the deposition testinony of Carrie Holnes and her brother, Harry
Hol nes.

A.  DEPOCSI TI ON TESTI MONY OF CARRI E HOLMES

Ms. Holnmes testified that, in addition to her two children,
her brother, Harry Holnmes, came to live with her at the subject
property for approximately two years. Although she was not sure
of the exact dates, she believed that he conmenced his residency
with her in 1984, shortly after he received his discharge from
the U S. Arny, and stayed until sonetime in 1986.

Bef ore she noved into the Prem ses, Ms. Hol nmes inspected the

home and found it to be in “fair” condition with “no chipped



paint, no nothing.”3 In her words, the house “was already
pai nted nice and clean all the way through.”

The Prem ses consisted of a two-story, three-bedroom row
house |located on the east side of Baltinore. During her
tenancy, Ms. Holnes “put all [of her] children in the mddle
room because sonebody kept breaking [into her] house, and [she]
got scared.”

Ms. Holnmes did not notice any problem with defective paint
until one nonth before her children were diagnosed with having
el evated lead levels; that diagnosis was made on Cctober 17,
1986.4 She admitted that she never reported to her |andlords or
to their agents that there was |oose, chipping, flaking, or
peeling paint on the Prem ses. Specifically, she testified as
fol | ows:

Q Did you ever tell anyone at your |and-
lord's about the problens with the paint?

A No.
Q | am asking at any tinme?
A No.
SRepair slips that were introduced into evidence show that on April 24

1984, which was before Ms. Hol nmes rented the Prem ses, the house was painted and
pl astered throughout.

“On Cctober 17, 1986, Antonio had a blood | ead | evel of 37ug/dL (an el evated
bl ood | ead | evel is considered any |level above 10 ug/dL). This level slightly
decreased to 33 ug/dL on Decenber 10, 1986, and 34 ug/dL on January 20, 1987
The | ead poisoning levels then began to increase to 38 ug/dL on April 2, 1987
Alnost a year later the blood lead level was still elevated and neasured 32
ug/ dL. Then, on July 25, 1988, the blood |lead level sharply increased to 62
ug/ dL. The nost recent blood |lead |evel neasurenent of 41 ug/dL was made on
COct ober 5, 1988.



Sonetine in Septenber 1996, M. Holnmes contacted Consuner
Managenent Corporation to ask for paint. She did not say why
she wanted the paint. On that occasion, M. Holnes talked to a
secretary at the nmanagenent conpany who said that they “don't
give out paint.” The secretary did not promse to send sonmeone
to paint the house, nor did Ms. Holnes ever paint the house on
her own.

Shortly after she was notified that her <children were
di agnosed as having |ead paint poisoning, Ms. Holnmes talked to
“a lady,” otherwise unidentified, at the managenent conpany's
of fice. Ms. Holnmes's deposition testinony in regard to this
conversation was as foll ows:

Q After the children were tested for |ead
pai nt poisoning for the first tinme in '86,
that is when you called the [|andlord,
correct?

A Yes.

Q \What did you say to the |andl ord?

A That ny clinic found, the doctor just
found out ny children had | ead. He said he
don't know how they got it. | called the
Heal t h Depart nent.

Q Do you renenber who you tal ked to?

A:  Sonebody on the phone.

Q Do you know if it was the m ddle-aged
man that you tal ked to before?

A:  They say that he had been deceased.



Q Was it a man or a wonan that you spoke
to?

A | think it was a | ady.
Q Do you renenber her nane?
A No.

Q Did you speak to anyone else other than
her ?

A: No, ma'am

Q Did you speak to anyone, or did you
speak to her other than that one tine, or
was it just that once?

A. Just that one tine.

Q \VWhat did she say to you?

A Wen | called for, |1 told her ny
children had | ead. She said she don't know
how the children got it. | said they get
tested at the clinic. That is how | knew ny
children have it. That is when | called the

heal t h depart nment.

Q D d you say anything else to the |lady at
that tinme?

A No.

Ms. Holnes called the Baltinore City Health Departnent (the
“Health Departnent”) to conplain about the Prem ses. The exact
date she did this is not showm in the record. The record does
show that on June 24, 1987, H L. Burley of the Health
Departnent inspected the Prem ses and found thirty-three areas
that tested positive for |ead-based paint. \V/ g Burl ey also
noted that sone of these areas contained flaking or chipping
pai nt . Ms. Holnes was given an information sheet by M. Burley

6



that set forth his findings. The follow ng day, she took the
i nformati on sheet to her attorney, Saul Kerpel man, and asked him
to send it td.t heDEROAIITHr@ TESTI MONY OF HARRY HOLMES

Harry Holnmes (“Holmes”) could not recall the exact dates
when he resided at the Prem ses. Nevert hel ess, he renmenbered

that he lived with Ms. Hol nes and her children “off and on [for]

four or five years maybe.” When questioned further,
Hol mes st at ed: “In the Eighties, that is all that | know, but
the specific tine and date | don't know . . . Maybe it was
"86, '87, in the Eighties.” Hol nes testified that when he

first nmoved into the subject property, the w ndow sills had
peeling paint and, overall, the Prem ses |looked to himlike a
“shack.” The house, which was cold, contained holes in the
wal I's, required stucco, sanding, and new doors and wi ndows. The
wi ndows needed caul king and there was a “plunbing problemin the
bat hroom ”

Hol mes recalled that about one year after he noved into the

Prem ses, a stranger cane to the row house and said he was there

“to paint.” The man did not tell Holnes his name or provide any
i dentification. In Holnmes's words, “[he] just said that he was
from mai ntenance, that is all. He was going to paint.” The

stranger |ooked to Holnmes like a “five and dinme drunk off the
street” and he “looked and snelled like a drunk.” Hol mes

further described the man as looking “like a street person,



corner guy, like the landlords know him |I|ike sonebody on the
corner.”
This inebriated stranger never actually did any painting
instead he nerely scraped the walls in the kitchen and |eft
after approxi mately one hour. The man never returned to paint.
Hol mes did not check with anyone to verify that the man was in
fact sent by the | andl ord.
Hol mes further testified at his deposition that he overheard
Ms. Holmes contact the |andlord on about six different occasions
while he resided with her. His testinony concerning these calls
was as follows:
Q Do you know if any of the problenms with
the plunmbing, or the w ndows, or the door
were reported to the | andl ord?

Yes.

How do you know they were reported?

Because she reported it, | believe.

Q > O >

How do you know?

A | believe, when we were sitting there
she called, 1 know she <called from ny
not her's house, | know she called from her
house.

| know that she called from the corner
store. You go across the street from the
corner store, and you call. That is where
you nake your calls from



Q So there were three occasions that you
heard your sister report problens to the
| andl or d?

A: No, there were quite a few occasions she

cal | ed.
Q How nmany tines did she call the
| andl or d?

A:  Personally you think —how many tinmes do
| think she call ed?

Q@ No. How many tines do you know she did?

How many tinmes did you see or hear her

report?

A:  About six times that | know.
In regard to his know edge of the content of his sister's
conversations with the landlord, the questions to Holnmes and his

answer s wer e:

Q Did you hear the conversation? Did you
over hear thenf

A No, | went to the tel ephone with her at
t he corner tel ephone.

Q Could you hear what she was sayi ng?
A: No, ma'am
C. OTHER EVI DENCE
On February 25, 1988, the Health Departnent sent a two-page
lead paint violation notice to Hanson. Since the violation
notice was sent to the Prem ses instead of to Hanson's residence
or business, the letter was returned to the Health Departnent

unopened with a stanped notation indicating that the addressee



was unknown. So far as the record shows, Ms. Hol nes's attorney
never notified the appellees of what the Health Departnent had
found when it inspected the prem ses on June 24, 1987.
II. STANDARD OF REVI EW

A trial court may grant sunmary judgnment only if “the notion
and response show that there is no genuine dispute as to any
material fact and the party in whose favor judgenent is entered
is entitled to judgnent as a matter of law” M. Rule 2-501(e).
In reviewing a summary judgnent notion, the trial court nust
consider the facts, and any reasonable inferences drawn from
those facts, in the light nost favorable to the non-noving

party. See Dobbins v. Washington Suburban Sanitary Conmin, 338

Mi. 341, 345 (1995); Richman v. FWB Bank, 122 M. App. 110, 146

(1998), aff'd, FWB Bank v. Richman, 354 Md. 472 (1999).

The non-noving party nust establish that a genuine dispute
exists as to a material fact by proffering facts that would be
adm ssible in evidence in order to defeat a notion for sunmary

judgnent. See Decoster Co. v. Westinghouse Elec. Corp., 333 M.

245, 261 (1994); Moura v. Randall, 119 Mi. App. 632, 640 (1998).

Hence, nere general allegations that do not show facts in detai
and with precision are insufficient to prevent the grant of

sunmary j udgnent. Beatty v. Trailmaster, 330 M. 726, 738

(1993). The trial court, however, wll not resolve disputed

i ssues of fact at the summary judgnent stage, because the court
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is concerned primarily with whether a dispute of material fact

exi sts. DeBusk v. Johns Hopkins Hosp., 105 M. App. 96, 102

(1995).
The appellate court determ nes whether there is a genuine
issue of material fact and whether the trial court was legally

correct. See Decoster, 333 MI. at 261; Richman, 122 M. App. at

147; Wodward v. Newstein, 37 MI. App. 285, 290 (1977).

I11. DI SCUSSI ON
A. | SSUE |

The pivotal issue here is whether the appellees received
notice sufficient to hold themliable for their failure to abate
t he | ead-based paint hazard present at the Prem ses. Appellants
argue that the evidence adduced during discovery supports the
conclusion that the landlords and the nanagenent conpany either
actually knew or should have known of the existence of a
defective paint problemat the Preni ses.

In a lead paint poisoning claim based on

negl i gence, a plaintiff nmust identify
adm ssi bl e evidence that, if believed, would
prove that the landlord . . . had actual

knowl edge or reason to know of chipping,
peeling, and flaking lead paint on the
prem ses . :

Brown v. Wheeler, 109 Md. App. 710, 718 (1996) (citing R chw nd

Joint Venture 4 v. Brunson, 335 M. 661, 673-676 (1994);

Bart hol onee v. Casey, 103 M. App. 34, 53 (1994)) (internal

citations omtted).
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The Court of Appeals has defined the term “reason to know
as follows:

Both the expression “reason to know and
“should know are wused wth respect to
exi stent facts. These two phrases, however,
differ in that “reason to know' inplies no
duty of know edge on the part of the actor
whereas “should know inplies that the actor
owes another the duty of ascertaining the

fact in question. “Reason to know neans
that the actor has know edge of facts from
whi ch a reasonabl e man of ordi nary

intelligence or one of t he superi or
intelligence of the actor would either infer
the existence of the fact in question or
would regard its existence as so highly

pr obabl e t hat hi s conduct woul d be
predi cated upon the assunption that the fact
did exist. “Should know' indicates that the

actor is wunder a duty to another to use
r easonabl e di li gence to ascertain t he
exi stence or non-existence of the fact in
gquestion and that he would ascertain the
exi stence thereof in the proper performance
of that duty.

State v. Feldstein, 207 M. 20, 33 (1955) (quoting Restatenent

of Torts § 12 cnt. a (1934)); see also Richwind, 335 MI. at 677.

If there is no proof that appellees either knew or had
reason to know of chipping, |oose, peeling, or flaking |ead
paint at the Prem ses prior to the date the children vacated the
Prem ses, the trial court's grant of summary judgnent would be

proper. Brown v. Dernmer, _ Ml. __ (No. 49, Sept. Term 1998,

slip op. at 21, filed Jan. 14, 2000). Thus, if appellees were
unaware of the deteriorated I|ead paint condition on the

Prem ses, their know edge of the danger that such a condition
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m ght create is irrelevant. Moreover, wthout the requisite
notice, appellees could not have had a reasonable opportunity to
remedy the probl em

Appel lants claim that the depositions of M. Holnmes and
Harry Hol mes contain testi nony sufficient to show
circunstantially that each of the appellees had know edge of
deteriorated paint.

Appellants maintain that Carrie Holnes's call to the
managenent conpany requesting paint was sufficient to alert the
Consumer  Managenent Corporation and the Jlandlord of the
defective condition. This argunment is wthout nerit. As Ms.
Hol nes described this call in her deposition, she could have
been requesting paint for nunerous reasons, none of which would
lead the appellees to infer that the Prem ses contained
deteriorated paint. For exanple, M. Holnmes may have wanted to
repaint her hone in order to cover stains or to alter the color
schene. According to her deposition testinony, M. Holnes did
not inform the agent of Consunmer WMnagenent Corporation wth
whom she spoke that she needed new paint because her existing
pai nt was either chipping, |oose, flaking, or peeling. Wthout
information in addition to a nere request for paint, the
managenent conpany had no way of knowi ng that the existing paint

(which, at nost, was three years ol d) had deteriorated.
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Li kewi se, Consuner Managenent Corporation's know edge that
the children had developed |ead poisoning did not give the
managenent conpany reason to know of deteriorated paint at the
Prem ses. M. Holnes did not accuse the | andlord of having been
the cause of the poisoning and Consunmer WManagenent Corporation
could not be expected to infer that the Prem ses contained
deteriorated paint from the fact that the children had been
poi soned by |ead paint. The children could have contracted | ead
paint poisoning from any nunber of |ocations other than the
Prem ses: for exanple, from lead paint at their playground or
in the honmes of friends, neighbors, or relatives.

Wiile there was a notice of |ead paint violations from the
Health Departnent that was sent to Hanson, that notice was
mailed to him at an incorrect address. There was no evidence
that Hanson received any actual notice. Li kew se, there is no
evidence that counsel for appellants ever sent the information
sheet prepared by M. Burley to the landlord(s), though he was
asked to do so by Ms. Holnes. In short, there is nothing in the
record to indicate that appellees were ever notified of the
Health Department's inspection or that they received a copy of
the violation notice before appellants vacated the Prem ses.

Appel l ants contend that their proof was sufficient to show
that the drunk nman who cane to the Premses to paint was the

agent of Consuner Managenent Corporation. Mor eover, according
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to appellants, notice of deteriorated paint received by that
agent was sufficient to place all appellees on notice.

“ITlhe law in this state is well settled that in the absence
of independent proof of facts from which agency may be inferred,
the existence of agency cannot be proved by the wunsworn

decl arations of the agent.” Tregellas v. American Ol Co., 231

Md. 95, 102 (1963). It is true that the drunk man did tell
Hol mes that he was “from mai ntenance,” but there was no evidence
to corroborate that representation. More specifically, there
was no testinony that either M. Holnes or her brother had
requested that their honme be painted prior to the tine of the
visit from the man “from mai ntenance.” In addition, there was
no indication that any of the appellees had sent a painter to
the Premi ses. Possibly the drunk stranger pretended to be “from
mai nt enance” in order to gain entry into the home to later
burglarize it, given M. Holnes's testinony that the Prem ses
had been broken into on nunerous occasions. Because agency was
not proven, whatever know edge the inebriated man my have
gained concerning the condition of the paint at the Prem ses
cannot be inmputed to the appell ees.

In sum appellants failed to produce evidence sufficient to
prove that appellees knew or should have known of deteriorated

paint at the Premses, and therefore, the trial judge was
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legally correct when he granted sunmary judgnent in favor of the
appel | ees.
B. |ISSUE II

As stated above, appellants have waived the argunent that
the trial court erred in denying the notion to alter or anend by
failing to argue this issue in their brief. See Beck, 100 M.
App. at 149. Nonethel ess, even if appellants had preserved this
i ssue, any argunent that it was error to deny the notion to
alter or amend woul d have fail ed.

Wth one mmjor exception, appellants' notion to alter or
anend judgnent was based on the sane evidence as their
opposition to the notion for summary |udgnent. Appel | ant s
attached to their notion a copy of an interrogatory directed to
Ms. Holnmes and her answer to that interrogatory. The addition
read:

Interrogatory No. 23: If you or anyone
acting on your behalf ever requested any of
the [d]efendants naned in your [c]onplaint
t hat any pai nting, pl astering and/ or
wal | papering be done on the prem ses known
as 1229 North Central Avenue, Baltinore,
Maryl and, state the details of each such
request including, but not |imted to the
identity of the individual receiving such
request, the purpose of which the paint,
pl aster and/or wall paper was to be used, the
pur pose for which the naterials were in fact
used, the date on which each such request
was nade, the date(s) in which the paint,
pl aster and/or wallpaper was obtained and
the date on which such painting, plastering
and/ or wal | papering was perforned.
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Answer : Both before and after ny children
were diagnosed with elevated lead levels I
had requested that the landlord take care of
the flaking and chipping paint. | had
conpl ai ned about the flaking paint numerous
times before the Health Departnent canme to
t he house and found |ead. The landlord knew
that the house contained lead paint, was
issued a violation notice, and still did not
repair the conditions while we were living
in the house after the violation notice had
been i ssued.

In Pittman v. Atlantic Realty Co., 127 Ml. App. 255, 267-68

(1999), we held that a party cannot defeat summary judgnent by
contradicting (through the wuse of an affidavit) unanbiguous
deposition testinony. Ms. Hol mes unequivocally stated in her
deposition that she never told anyone at the landlord s office
about problens with the paint. The question here is whether a
sworn interrogatory answer that contradicts deposition testinony
constitutes sufficient “new evidence” to conpel a trial judge to
alter or anend a prior order granting summary judgnent.

The standard enployed in reviewing the denial of a notion
to alter or anend judgnment is whether the |ower court abused its

di scretion. See Friends of the Ridge v. Baltinore Gas & El ec.

Co., 120 Mi. App. 444, 490 (1998).

[ Abuse of discretion] has been said to occur
where no reasonable person would take the
view adopted by the [trial] court, or when
the court acts wthout reference to any
guiding rules or principles. It has also
been said to exist when the ruling under
consi deration appears to have been nmade on
unt enabl e grounds, when the ruling 1is
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clearly against the logic and effect of
facts and inferences before the court, when
the ruling is clearly untenable, wunfairly
depriving a litigant of a substantial right
and denying a just result, when the ruling
is violative of fact and logic, or when it
constitutes an untenable judicial act that
defies reason and works an injustice.

Id. at 490-91 (quoting North v. North, 102 M. App. 1, 13-14
(1994)) (internal quotations omtted) (alterations in original).
Gven the extrenely broad discretion accorded to trial judges
called upon to review Rule 2-534 notions, and in light of our
holding in Pittman, the trial court clearly did not abuse its
discretion in denying the notion to alter or amend judgnent in

t he case.

JUDGMVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANTS.
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