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HEADNOTE:

CH LD SUPPORT —Where parent is sharing |living accommodations with
paranour, nonies paid by paranmour for the support of hinself and
his child cannot be inputed to parent as incone for purpose of
establ i shing anobunt of child support pursuant to the guidelines.
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The Circuit Court for Cecil County ordered appellee Jeffrey
Allred to pay his estranged wife, appellant Deidre Allred, $116. 39
a nonth in child support for the couple’s two mnor children. In

her appeal, Ms. Allred chall enges the anount of the award.

| SSUE
Ms. Allred argues, in essence, that the trial court erred in
attenpting to determ ne the appropriate amount of the award under
Maryl and child support guidelines,? by inputing to her as incone
t he anmount that her live-in boyfriend contributes toward househol d
expenses.
FACTS
Ms. Allred filed for a divorce fromM. Alred in Decenber of
1997. In April of 1998, before the divorce was granted, Ms.
Allred filed a conplaint for child support. The conplaint, filed
through the Cecil County Bureau of Child Support Enforcenent,
sought support retroactively to Decenber of 1997. The Allreds had
apparently agreed to share physical custody of their sons evenly,
with the children spending alternate weeks with each parent.
A hearing on the conplaint for support was held in Septenber
of 1998. Ms. Allred was the only witness at the hearing. She

testified on direct exam nation that her sole source of incone is

! See Maryland Code (1989, 1999 Repl. Vol.), 88 12-201 -
12-204 of the Famly Law Article. Al statutory citations herein
are to the current guidelines as set forth in the Famly Law
Article.



her job at a bank. There was no dispute that Ms. Allred earns
$1,213.33 a nonth fromher job, and M. Allred earns $5,873.67 a
nonth. The parties further agreed that M. Allred pays $130.26 a
nmonth for health insurance for the children, which nust be
subtracted from his total incone for purposes of determ ning the
anmount of child support. Ms. Allred argued that, based on these
figures, the child support guidelines require that M. Allred pay
$177.00 a week in child support.?

M. Allred countered that Ms. Allred receives additiona
income, by way of her boyfriend s contributions to household
expenses, which reduces the appropriate anount of the award. Upon
cross-exam nation by defense counsel, Ms. Allred reveal ed that she
shares a rented apartnment with her boyfriend, Tim Thonpson;
Thonmpson’s m nor son; and, on alternate weeks, her own two sons.
Both her name and Thonpson’s nane are on the lease to the
apartnment. Ms. Allred explained that she and Thonpson split the
bills for rent, electricity, cable, tel ephone service, and trash
renoval , although Thonpson sonetines pays nore.® She listed the
followng nonthly bills: $750 for rent; about $120 for
electricity; about $35 for cable; and about $100 for tel ephone

servi ce. At defense counsel’s request, the court took judicia

2 See § 12-204(e) of the Famly Law Article.

3 Although Ms. Allred testified that the her nane alone is on
the electric bill, no evidence was presented as to whose nane or
nanmes are on the other bills.
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notice of the fact that “nobst garbage collectors charge $60 a
quarter or $15 a nonth.”

M. Allred contended that the anmount of noney that Thonpson
contributed to pay the bills should be inputed to Ms. Allred as
i ncone for purposes of determning the appropriate amount of child
support under the guidelines. The court agreed, and st ated:

She has indicated on the stand, although they
may not pay equal proportions of the bills
t hat beconme due every nonth, | amof the m nd
right now, wunless it’s proven to nme in
concrete, fifty-fifty on electric, cable.
That’s the only rational way to go about it.
One nonth he may pay 75, she may pay 25. I
don't want to get into that. R ght now fifty-
fifty.

Based on the court’s position, M. Allred calculated that
$510. 00 —hal f the approxi mate total anount of the bills —should
be inmputed to Ms. Allred s incone. The court then determ ned that
the child support paynents wunder the guidelines should be
cal cul ated using $1,723.33 as Ms. Allred’ s nonthly income. At the
court’s instruction, the Cecil County Bureau of Child Support
Enforcement perfornmed the cal culation, which set the anount of

weekly child support paynents at $116.39 rather than $177.00. The

court signed an order to that effect.

DI SCUSSI ON
The Legi slature enacted the child support guidelines to ensure

that awards of child support are “based on specific descriptive and



numeric criteria . . . .” Voishan v. Palm, 327 M. 318, 322
(1992). The guidelines are prem sed on the concept that “a child
shoul d recei ve the sane proportion of parental incone, and thereby
enj oy the sane standard of living, he or she would have experi enced
had the child s parents renmai ned together.” Id.

Section 12-202(a)(1) of the Famly Law Article directs that,
“in any proceeding to establish . . . child support, . . . the
court shall use the child support guidelines set forth in this
subtitle.” Under 8§ 12-202(a)(2)(i), “[t]here is a rebuttable
presunption that the amount of child support which would result
fromthe application of the child support guidelines set forth in
this subtitle is the correct anpbunt of child support to be
awarded.” In order to rebut the presunption, the party opposing
the application of the guidelines nust present “evidence that the
application of the guidelines would be unjust or inappropriate in
a particular case.” 8 12-202(a)(2)(ii). If the court agrees that
the guidelines should not be applied, it “shall make a witten
finding or specific finding on the record stating the reasons for
departing fromthe guidelines.” § 12-202(a)(2)(iv)1l. See, e.g.,
Kri kstan v. Krikstan, 90 Md. App. 462, 473-74 (1992) (reversing a
trial court’s decision to reduce child support award to a figure
bel ow t hat provided in guidelines, and remandi ng case for further
proceedi ngs, where trial court failed to explain reason for

deviation from guidelines). As the |anguage of the provisions



makes clear, “[i]t is mandatory that the statutory guidelines be
used. No deviation from the cookbook nethodol ogy may be nmade.”
John F. Fader Il and Richard J. Gl bert, MRvLAND FAMLY LAW S 8-3 (2d
ed. 1995).

The schedul e of basic child support obligations set forth in
8§ 12-204(e) of the Famly Law Article is based on the conbi ned
adj usted actual incone of both parents. See § 12-201(e) (defining
conbi ned adj usted actual inconme as “the conbi ned nonthly adjusted
actual inconme of both parents”). “Actual income” is defined as
“income from any source,” including, inter alia, rent, salaries,
wages, and gifts. 8 12-201(c)(1) - (4). “Adjusted actual incone”
subtracts from actual incone (1) pre-existing child support
obligations that are actually paid, (2) alinony or nmaintenance
obligations that are actually paid, and (3) the actual cost of
heal th i nsurance coverage that is provided to the child or children
when the parents are jointly or severally responsible for providing
such coverage. 8§ 12-201(d).

Ms. Allred argues that Thonpson’'s contributions to the
househol d expenses are not actual inconme to her and, therefore,
cannot properly be used to conpute the conbined adjusted actua
incone on which the custody paynents are based. | ndeed, the
paynents in question are not included in the lists of exanples of
actual inconme set forth in 8 12-201(c)(2), (3), and (4). Wile

Thonpson pays rent, which is actual incone under § 12-201(c)(2),



he pays it to a landlord and not to Ms. Allred. Thonpson’s nane,
like Ms. Alred s, is on the apartnent |lease. Ms. Alred does
not sublet to him There is no suggestion that Thonpson assists in
paying the bills in exchange for work that Ms. Allred perforns,
such that the paynents m ght be considered salary or wages. Nor is
there any indication that the paynents are gifts to Ms. Allred.
M. Allred asserts that it is “appropriate to consider as
‘actual inconme’ to a parent the providing of rent free |odging and
other living expenses by a third party.” 1In doing so, M. Allred
relies heavily, as he relied below, on Petrini v. Petrini, 336 M.
453 (1994). In Petrini, the nother of a non-custodial father who
was required to pay child support provided the father with rent-
free housing and regularly paid his nedical and health insurance
bills. The trial court inputed the values of the housing and
paynents to the father as inconme for the purpose of determning the
appropriate anmount of his child support paynents, and the Court of
Appeal s affirned. The Court explained that the housing and
paynments were gifts under 8§ 12-201(c)(4), in that they were
“‘voluntary transfer[s] of property to another nade gratuitously or
wi t hout consideration.”” 1d. at 463. It added that the gifts had
“the effect of freeing up other inconme that may not have ot herw se
been available [to the father] to pay a child support award.” 1d.

at 464.



The paynents made by Thonpson cannot properly be considered to
be gifts to Ms. Allred. Unlike in Petrini, the paynents are not
grat ui t ous. Thonmpson and his son nake use of the apartnent,
electricity, cable, phone, and trash renoval service. Thus,
Thonpson’ s paynents are for his use and that of his son. Wile
Ms. Allred testified that she “would be in bad shape” w thout
Thonmpson’ s paynments, her testinony indicated only that she needed
a roommate in order to afford adequate housing for herself and her
children. It did not indicate that Thonpson assisted in any way
wi th the day-to-day support of the children by contributing funds
for food, clothing, or other expenses. The situation is sinply not
anal ogous to that in Petrini, where gifts to the non-custodi al
father nmeant that the father did not have to expend funds for his
own housing and nedi cal needs and therefore could use nore of his
actual incone to satisfy the needs of his children.

Wiile the lists of exanples set forth in 8 12-201(c)(2), (3),
and (4) are not exclusive, there is an additional reason to
concl ude that Thonpson’s paynents are not actual inconme to Ms.
Allred. Thonpson's contributions to the househol d expenses are the
equi val ent of contributions that m ght be nmade by a new spouse. In
Moore v. Tseronis, 106 M. App. 275, 284-85 (1995), a father argued
that his actual inconme was reduced after he was ordered to nake
child support paynents that were cal cul ated under the guidelines.

He requested that the paynents be reduced accordingly. As a



further basis for a reduction, the father pointed out that he now
had two children by his second wife to support. Wen the court
refused to reduce the paynents as much as the father requested, he
appealed to this Court. The father argued, inter alia, that the
trial court had erred by inputing to himthe potential incone of
his second wife. This Court rejected the argunment, pointing out
that the record did not support the assertion that the trial court
had consi dered the potential incone of the second wife. W added
that the definition of actual inconme “does not provide for
i nputation of a new spouse’s incone to a parent upon renmarriage.”
ld. at 284. Neverthel ess, we explained, “in determ ning whether
strict application of the guidelines wuld be unjust or
i nappropri ate because there are other children in appellant’s [newj
household that he is duty bound to support and, if so, how nuch of
a departure woul d be appropriate, the court may properly consider
the obligation of soneone else [(the second wife)] to contribute to
t he support of those other children.” Id. at 285.

In Moore, we cited Pennsylvania ex rel. Hagerty v. Eyster, 429
A. 2d 665, 669 (Pa. Super. 1981) for the proposition that, “if the
parent from whom support is sought remarries, the property interest
and i ncone of the new spouse may not be considered in determning
the parent’s economc status . . . .7 Hagerty in turn cited
Conmmonweal th ex rel. Travitzky v. Travitzky, 326 A 2d 883, 885 (Pa.

Super. 1974), in which the Superior Court of Pennsylvania expl ai ned
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that, although a new spouse’s assets may not be considered as part
of the parent’s financial resources, they may be considered in
determning the parent’s ability to pay child support. See
generally 27C C J.S. 8 677 at 305 (1986) (“[A]lthough a cohabitant
of a divorced parent is under no obligation to support the parent’s
child of a dissolved nmarriage, divorce courts have, in child
support determ nations, considered the financial benefits which
accrued to divorced parents fromcohabitants”). As Judge Fader and
Master Gl bert observe in the FaMLY LAWNMMNUAL, our comments in More
reflect that

the inconme of another spouse [or a cohabitant]

is not applicable in calculating the guideline

amount . However, from that point on, any

consi deration, including other noney that may

be available to a natural [parent] to run a

household, may be a factor in determning

whet her the presunption of correctness may be

overcone and a departure nmde from the

gui del i ne anount .
FAamM LY LAw ManuAL 8§ 8.4(1) at 58-59 (1998 Cum Supp.).

We hold therefore that the trial court erred by inputing as
gift income to Ms. Alred the anount that Thonpson paid toward the
bills for rent, electricity, cable, tel ephone service, and trash
renoval . The paynents were not actual income within the neani ng of

8 12-201(c) and should not have been considered in calculating the

basic child support obligation under 8§ 12-204(e).*

4 W are not suggesting that in the proper case, a court could
not inpute as gift income to a parent the parent’s roommate’ s
paynent of a portion of rent and expenses. |If, for exanple, the
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JUDGVENT REVERSED, CASE
REMANDED TO THE Cl RCU T COURT
FOR CECI L COUNTY FOR FURTHER
PROCEEDI NGS  CONSI STENT W TH
TH'S OPI NI ON.

APPELLEE TO PAY THE COSTS.

paynents exceeded the roommate’s fair share of the rent, they may
confer a benefit of the excess on the parent. Also, we are not
suggesting that the court could not consider a parent’s roonmate’s
paynment of a portion of rent and expenses in determ ning, under 8§
12-202(a)(2)(iii), whether application of the guidelines wuld be
unjust or inappropriate. O course, any such determ nation would
be required to be made by “a witten finding or specific finding on
the record stating the reasons for departing fromthe guidelines”
and would be required to state, inter alia, “how the finding serves
the best interests of the child.” § 12-202(a)(2)(iv)(2).
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| respectfully dissent.

In Petrini v. Petrini, 336 Mid. 453, 462 (1994), Chief Judge
Mur phy said for the Court: *“The types of ‘gifts’ that may be
i ncludable as part of a parent’s actual incone in a particular case
is wthin the court’s discretion, and should only be reversed if it
acted arbitrarily in exercising its discretion or if the judgnent
on the matter was clearly wong.” These people were eating out of
t he sane pot. The Court’s opinion, in ny judgnent, ignores the
fact that Ms. Allred was relieved of a part of her obligations.
In Petrini, the Court went on to say, “if a parent is relieved of
sonme of these expenses through outside contributions, it may be
appropriate under certain circunstances to increase the parent’s
actual income to account for such contributions.” 1d. at 464.

| do not believe the learned trial judge who sat in this case
bel ow abused his discretion or acted arbitrarily in exercising his
discretion. | likewi se do not believe he was clearly wong. Thus,

| would affirm



