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In this appeal fromthe Crcuit Court for Baltinore
County, we shall vacate the circuit court’s denial of an
energency notion filed on behalf of a Child in Need of
Assi stance (CINA), and remand for a pronpt evidentiary hearing
on the issue of what - if any - changes to the child s
previ ously approved placenent plan are in the child s best
i nterest.

I .

Norberto C., appellant, is a disabled child who was born
on Septenber 5, 1984. In 1989, the circuit court found himto
be a Child In Need of Assistance and “co-commtted [him to
the care of the Baltinore County Departnment of Social Services
[ (DSS)] and the Devel opnental Disabilities Adm nistration [of
the Maryl and Departnent of Health and Mental Hygiene,

appel l ees].” On June 28, 1993, he was placed in the foster



home of Delorise S. On May 26, 1998, Norberto was the subject
of a judicial review hearing required by Mil. Rule 11-115(d).
The record shows that the follow ng transpired at the

revi ew heari ng:

[DSS s COUNSEL]: This would be a review

heari ng today for Noberto [], a 13-year-old

young man conmmtted in 1989 to the

Depart ment of Social Services. Both of his

parents are deceased. He is currently in a

foster honme through the Mentor Program

He’'s jointly conmtted both with the

Department of Social Services and the

Department of Health and Mental Hygiene.

This is a youngster wth a nunber of
serious disabilities and he is going to
need supportive care throughout his life.
He is doing well in his current foster care
and we see no reason to change the status

guo in this case.

So it would be the recommendati on

today, which | believe is agreed to by al



parties, that he remain commtted jointly
with the Departnent of Social Services and
the Departnent of Health and Menta

Hygi ene, that the Court certifies his
current placenment with the foster parent,
Delorise [S.] shall be certified with the
Court as permanent foster care placenent
for himsuch that we will not need to

schedul e further reviews in this matter.

We're also asking Ms. [S.] be given
limted guardi anship for nedical and nental
health and education travel purposes.

She’s the one nobst appropriate to consent
to his needs if she’s providing for his

care.

[ NORBERTO S COUNSEL]: W would agree with

all those recommendati ons, your Honor.

And Roberto [sic] has been with the



sanme honme since 1993, when he |eft Mount
Washi ngton. And she has been very invol ved
wth his activities and nedi cal

appoi ntments and school placenent, even
when she didn’t have authority to sign his
i ndi vi dual education plan. The people who
had the authority were not attending. So
she is the ideal candidate for this

guardi anship responsibility. So we’d be

asking you to do that.

We al so ask for both commtnments to
continue, seeing there’s no representative

of DDS here today.

THE COURT: All right. Let’s continue the
dual commtnent to the Departnment of Health
and Mental Hygiene and the Departnent of
Soci al Services, have the permanent foster
care placenent, and grant limted

guardi anship for nental and nedical and

ment al heal th education travel purposes.



Al t hough a witten order of approval was never filed, the
pl an approved “on the record” was followed until January of
this year.

1.

On January 11, 2000, Norberto’s counsel filed on his
behal f a MOTI ON FOR EMERGENCY REVI EW HEARI NG AND STAY OF
CURRENT ORDER that included the foll owi ng assertions:

The issue for the hearing is whether

Nor berto should remain with his court-

desi gnat ed pernmanent foster parent Ms. [S.]
who also retains |imted guardianship for
medi cal , educational, nmental health and
out-of -state travel purposes. Upon
information and belief, the Baltinore
County Department of Social Services
intends to nove Norberto fromthe |icensed
home of Ms. [S.] on January 18, 2000.
Therefore this Petition seeks an energency
hearing to be schedul ed on or before that
date, or in the alternative, for a stay of
the current placenent pendi ng an energency
revi ew heari ng.

On June 28, 1993 Norberto was noved
fromthe M. Washi ngton Pediatric Hospital
to the home of Ms. [S.] located in Col unbia
Maryl and. Norberto was placed with M.
[S.] incident to a contract between BCDSS
and Mental Maryland (Mentor) that provides
speci alized foster care services. Wile
Ms. [S.] serves Norberto through a contract
with Mentor, she is a |licensed foster
parent through the Departnent of Soci al
Servi ces.

On May 26, 1998 this Court designated
Ms. [S.] as Norberto’ s pernanent foster
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parent. This designation of a particular
foster parent is authorized by CI § 3-8-
826.1(f) and is the preferred permanency
plan for children who, due to extraordinary
circunstances will be in long-termfoster
care. The goal of having a particular
foster parent designated as child' s

per manent foster parent is to provide a
stabl e permanent famly situation for a
child who will not be adopt ed.

Mentor is termnating its contract
with Ms. [S.] on January 18, 2000. BCDSS
plans to relocate Norberto to a tenporary
resi dence whil e another two-parent foster
care placenent is devel oped.

* * %

Norberto is a multiply handi capped,
vul nerable child who has a bond with M.
[S.], his caretaker over the past six
years. Norberto has nmade progress in her
home. Norberto’'s teacher of several years,
hi s school psychol ogi st and his
pedi atrician all support his remaining with
his current permanent famly, M. [S.].
Moving Norberto fromMs. [S.] is contrary
to his best interest. He stands to |ose
not only his hone and primary caretaker,
but al so possibly his school placenent and
primary care physician.

On January 14, 2000, DSS filed an Answer to Norberto’s
nmotion that, in relevant part, stated:

[NJeither the Court nor the Depart nment
of Social Services can nake Mentor, a
private provider and not a party to this
case, continue to utilize Ms. [S.] as the
provi der for Norberto. The Departnent of
Soci al Services has contracted with Mentor
to provide specialized foster care services
for Norberto. |In the past they have chosen
to provide this service through Ms. [S.]
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who was not |icensed through the Departnent
of Social Services. Now that Mentor has
determined that M. [S.] is no |onger able
to nmeet their standards for providing care
for Norberto, neither this Court nor the
Department of Social Services can tell them
that they nmust do otherwise. There is in
effect no way for the Court to grant the
relief to which this Mtion alludes.
VWHEREFORE, your Petitioner prays that
this Court deny the request For Enmergency
Revi ew, deny the request to issue an O der
requiring Mentor to continue the child s
pl acemrent with Ms. [S.] and for such other
and further relief as the nature of this
cause may require.
(Enmphasis in original).

On January 18, 2000, the circuit court held a hearing on
the enmergency notion. Norberto s counsel advised the court
that he had “just |earned that Norberto was renoved from [ Ms.
S.”s] hone this norning... and sent to a ... hone in
Hagerstown,” and that he had “five witnesses that are here
ready to testify” in “dispute” of DSS s “clains [that
Norberto’s renoval] is based on... safety and sanitation
concerns and... that Delorise [S.] does not have the present
ability to lift and maneuver Norberto because of his size and
weight.” DSS s counsel argued that “the relief which is being
requested is sonmething that | believe the Court is not in a

position to... render,” and in support of that argunent,

st at ed:



The Departnent of Social Services
has... provided for [Norberto s] care
through the utilization of the foster hone
provi ded by an organi zati on which is known
as Mentor. The foster parent is not
I icensed by the Departnment of Soci al
Services in Baltinmore County but, rather,
is a purchase of care arrangenent through
the Mentor. Mentor has nade a
determ nation that their foster parent,
Mss [S.], is no longer able to care for
this young man.

| f [contract care providers |ike
Mentor] make a determ nation their foster
parent is unable to care for the child
we’'re not in a position to tell themthat
they’re wong, that they have to continue
using that foster parent. |[If they don't
choose to utilize that foster hone we
cannot make them and we cannot utilize it
either. So there isn’t, actually, any
mechani smthat 1’maware of that can
require Mentor, which is a private concern
not a party to this case, to continue to
utilize a foster parent that they deened is
I nappropriate. ... we're not saying that
Mss [S.] hasn’t provided good care to the
child in the past and that there isn't
really a connection between the two of
them but the consensus is that she’'s no
| onger able to neet his needs due to
changi ng circunstances and, as such, they
feel that they cannot continue utilize
[ sic] displacenent [sic].

Having said that, | sinply don't
understand how [ Norberto’s notion can] be
granted, since this is a private provider
and not really subject to the Departnent of
Soci al Services’ demands, nor the direction
of the Court. And | say that with all due
respect to the Court, because | believe
that the law and the case law is very clear
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on that.

So even if your Honor were inclined,
after hearing evidence, to think that M ss
[S.] was an appropriate placenent for the
child, and the Departnent, and DDA and
Mentor were wong, | don’t believe that the
Court has the authority to grant the relief
whi ch is being requested here. The only
way that | believe that the relief could be
granted would be for the Court to, if you
will, rescind the commtnent and grant
custody to Mss [S.], which is a
possibility. But | don't really think it’s
realistic here.

(Enphasi s added).
Nor berto’ s counsel made the follow ng response to that
argunent :

In 1998 on the recommendati on and the
approval of Departnent of Social Services
and with the approval of Mentor the Court
granted what’s call ed pernanent foster care
status to Mss [S.]. And in that... court
order they not only said that she had the
status of pernmanent foster care, but

that... her honme was designated as the hone
in which Norberto should live. An on top
of all of that, ... the Court also granted

what’'s called |limted guardi anship for
nmedi cal -nental heal th, educational and out
of state purposes to Mss [S.]. So this is
not just any old foster care situation;
this is a permanent foster care situation
under a pernmanency plan that’s been
approved by this Court.

* * %

[ M. Code Ann., Cs. & Jud. Proc. § 3-
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826.1(f)(1)(ii)] says the Court is not
required to hold a review hearing every six
months if the Court at the permanency

pl anni ng hearing or at a subsequent review
hearing... determnes that the child should
be continued in permanent foster care or
kinship care with a specific caregiver who
agrees to care for the child on a permanent
basis. That's the situation that we have
her e.

What |’ m suggesting is that we have a
court order and... circunstances have
changed in the view of DSS and, therefore,
it’s incunbent upon themto cone before the
Court as to why that permanency plan shoul d
be changed. They have not done that. What
t hey have done is just nove Norberto.

* * *

In terns of relief we have already
made several alternative suggestions to DSS
about this particular case. If we can al
agree that Norberto should be with Delorise
[S.] in her honme, there are other ways to
provi de services that she requires in that
home ot her than through specialized foster
care. W could find another specialized
foster care situation for Norberto; we
could al so ask the agencies to cone
toget her and to create another plan.

The circuit court denied Norberto's notion w thout
recei ving evidence, explaining:

Well, | don’t think that what’ s been
done [is] violative at all of the court
order. And you filed your Mdtion for
Enmer gency Revi ew which | now deny under
the current status of both the statute and
t he case | aw. ..

: | don’t have any authority to
interfere with what Mentor has done with
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this child. That’s ny ruling. | have no
authority.

Thi s appeal foll owed.

[T,

Appel l ees first argue that this appeal is noot. There is
no nerit in that argunent. The circuit court obtai ned
jurisdiction over Norberto, and “that jurisdiction continues
until [Norberto] reaches 21 years of age unless term nated
sooner.” Ml. Code Ann., Cs. & Jud. Proc. 3-806. Moreover,
a case that involves “frequently recurring issues of public
i nportance... ought to be decided.” Rutherford v. Rutherford,
296 Md. 347, 352 (1983).

Appel | ees next argue that, because the circuit court
“properly declined to consider ordering placenent [of
Norberto] with a specified caregiver who is not approved for
pl acenent,” that court was correct in its conclusion of |aw
that it did not “have any authority to interfere with what
Ment or has done with this child.” Accordi ng to appell ees,
the circuit court has no nore authority over the placenent of
a child adjudicated to be a CINA than it has over the

di sposition of a child adjudicated to be delinquent.! There

lAppel | ees enphasi ze that, when a juvenile court conmits
a delinquent child to the custody of the Departnent of
Juvenil e Services, the court does not have authority to order
that the child be placed in a specific facility. In Re
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is no nerit in that argument. Having requested that the
circuit court (1) approve Norberto’s placenment with Ms. S.,
and (2) entrust Ms. S. with guardianship responsibility for
Nor berto’ s nedi cal care, DSS cannot now claimthat the court

is powerless to determne what is in Norberto’'s best interest.

The circuit court has an obligation to provide for the
delivery of specific services and treatnment for a child who
has been adjudicated a CINA. Inre Danielle B., 78 M. App.
41, 69 (1989). The General Assenbly has w sely provided that
once juvenile court has approved of the permanency plan for a
CINA, that court nust “[c]hange the permanency plan if a
change in the permanency plan would be in the child s best
interest” and nust “[e]valuate the safety of the child and
t ake necessary neasures to protect the child.” M. Code Ann.,
CGs. & Jud. Proc. 8§ 3-826.1(f)(2)(v) and (vi).

“[1]t has |long been recognized in Maryl and t hat
‘substance rather than the formof the pleading is the
controlling consideration.’”” Payne v. Payne, 132 M. App. 432,
439 (2000) (citing Lapp v. Stanton, 116 M. 197, 199 (1911)

(internal citations conmtted). The disposition of this

Denetrius J., 321 Md. 468, 481 (1991). Norberto, of course,
has never been adjudi cated a del i nquent.

13



appeal should not turn on the court’s authority to provide the
exact relief requested in the WHEREFORE cl ause of Norberto’s
enmergency notion, on the fact that the decision announced by
the circuit court on May 26, 1998 was not thereafter reduced
to witing, or on the contractual relationship between DSS and
Ment or . 2
The emergency notion that was denied in this case
asserted facts that established the need for an evidentiary
hearing to determ ne whether “a change in [his] permanency
plan was in [Norberto s] best interest.” W shall therefore
(1) vacate the order denying Norberto’s enmergency notion, (2)
remand this case to the circuit court for an evidentiary
hearing,® and (3) direct that the hearing required by this
opi nion be held as pronptly as is reasonably practicable.
JUDGMENT VACATED; CASE

REMANDED FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT

2 Because this Court does not issue advisory opinions, and
because an evidentiary hearing is necessary to establish the
rel ati onshi ps between (1) DSS and Mentor, and (2) Mentor and
Ms. S., we shall not now address the issue of what the circuit
court can require of DSS and/or Mentor. It is not premature,
however, for us to declare that the circuit court has both the
authority and the duty to termnate Mentor’s involvenent with
Norberto if term nation of that involvenent is in Norberto's
best interest.

3 At the conclusion of that hearing, an aggrieved party
will have a right to appellate review of whatever appeal abl e
order is entered by the circuit court.
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WTH THI'S OPI NI ON.
APPELLEES TO PAY THE COSTS.






