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Appel  ant Hones GO | Conpany, Inc., appeals fromthe decision
of the Circuit Court for Mntgonery County granting sunmary
judgnment in favor of appellee, Maryland Departnment of the
Environnent (“MDE’), pertaining to appellant’s petition of
appeal of MDE s administrative decision. Appellant presents the
followng question for review, which we have re-phrased and
consolidated for clarity:

Did the trial court err in granting appellee’ s Mtion

for Sunmary Judgnent regarding appellant’s petition of
appeal of MDE' s adm nistrative decision?

We answer “no” to this question and expl ain.
Fact s

Appel  ant owned and operated gas stations in Mryland, and
was cited by appellee for oil contamnation at two of its gas
stations - - one in Upper Marlboro and one in Hyattsville.
Appel | ant was ordered to renedy these environnmental concerns and
i npl enented plans to do so. After successfully cleaning up the
sites, appellant received notices of conpliance from NDE for
both sites. In 1995, appellant applied to appellee for
rei mbursenent of costs associated with the renoval and off-site
treatment of contam nated soil at these sites, pursuant to the
Maryland Ol Contam nated Site Environnental Cl eanup Fund
(“Fund”) of Title 4, subtitle 7 of the Environnent Article. The
Fund was created by the CGeneral Assenbly in 1993 and anended in

1996. The parties agree that the 1996 anendnment does not



directly affect this case, as this action is based on events
occurring prior to 1996. Following is a reproduction of the
relevant portions of Title 4, subtitle 7 of the Environnent
Article, as it read prior to the 1996 anendnent:

8 4-701 provides relevant definitions:

(a) In general. -- 1In this subtitle the follow ng
wor ds have the neani ngs indi cat ed.

(b) Cl eanup. -- "Cl eanup” nmeans abat enent
contai nment, renoval, and disposal of oil and the
restoration of the environnment.

(c) Fund. -- "Fund" neans the Ol Contamnated Site
Envi ronnental C eanup Fund.

(d) Gl. -- "Ol" has the neaning provided in § 4-401

(g) of this title.
(e) Site rehabilitation. --

(1) "Site rehabilitation”™ means cleanup actions
taken in response to a release from an underground oi
st orage tank.

(2) "Site rehabilitation” includes investigation
eval uati on, pl anni ng, desi gn, engi neering,
constructi on, or ot her services undertaken and
expenses incurred to investigate or clean up affected
soils, groundwater, or surface water.

(f) Third party claim -- "Third party claim neans
any civil action brought or asserted by any person
agai nst any owner or operator of any underground oil
storage tank for damages to person or property which

damages are the direct result of oil released from
tanks covered under this subtitle.
(g) Underground oil storage tank. -- "Underground oil

storage tank" has the nmeaning provided in § 4-401 (k)
of this title.

8 4-702 provides legislative findings and intent:
(a) Findings. - - The General Assenbly finds and decl ares

t hat :



(1) The storage of oil in underground oil storage
tanks is a mmjor cause of groundwater contam nation in
this State;

(2) Goundwater resources are vital to the
popul ati on and econony of this State; and

(3) The preservation of the State's groundwater
resources is in the public interest.

(b) Additional Findings. - - The General Assenbly
further finds that where contam nation of groundwater
has occurred due to |eaking underground oil storage

tanks, renedial mneasures have often been delayed for
long periods due to high costs of such renedial
measures. These delays result in the continuation and
intensification of the threat to the public health,
safety, and welfare, in greater danages to the
environment, and in significantly higher costs to
clean up the contamnation and rehabilitate the site.

(c) Intent. - - The GCeneral Assenbly intends this
subtitle to provide adequate financial resources and
i ncentives for t he expedi ti ous cl eanup and

rehabilitation of contam nated sites w thout del ay.

8 4-704 provides for the establishnment of the fund:

(a) Established. - - There is an Ol Contamnated Site
Envi ronnmental C eanup Fund.
(b) Uses. - - The Fund shall be used to:

(1) Reinburse an owner or operator of an
underground oil storage tank for site rehabilitation
costs incurred on or after COctober 1, 1993 resulting
from contamnation caused by releases from an
under ground oil storage tank;

(2) Provide funds for site rehabilitation
activities carried out by the Departnment or under the
Departnment's direction and control; and

(3) To the extent provided in the State budget and
in an anount not to exceed 3% of the revenues in the
Fund during the fiscal year, provide funds for the
Department’'s adm nistration of this subtitle.

(c) Exenmptions from subtitle. - - The provisions of
this subtitle do not apply to an underground storage
tank that is:

(1) Exenmpt from the requirenents of 8§ 4-409(b)(3)
of this title;



(2) Omed by a state, county, or rmunicipal
corporation; or
(3) Owned by a | ocal education agency.

8§ 4-705 is the rei mbursenent provision of the fundi%:

(a) Application. - - The owner or operator of an
underground oil storage tank may apply to the Fund for
rei mbursenent, on or after COctober 1, 1993, for usual,
customary, and reasonable costs incurred on or after
Cctober 1, 1993 in performng site rehabilitation.

(b) Deductibles; limtation. - - Any reinbursenent
fromthe Fund is subject to:

(1) For owners or operators of six tanks or fewer,
a deducti bl e of $15, 000;

(2) For owners or operators of nore than 6 but not
nore than 15 tanks, a deductible of $20, 000;

(3) For owners or operators of nore than 15 but
not more than 30 tanks, a deductible of $30, 000;

(4) For owners or operators of nore than 30 tanks,
a deducti bl e of $40,000; and

(5 Alimt of $125,000 per occurrence.

(c) Eligibility. - - To be eligible for reinbursenent
fromthe Fund, an owner or operator shall:

(1) Certify that the discharge is not the result
of a wllful or deliberate act;

(2) Submit a corrective action plan, schedule, and
cost estimate to the Departnent that shall include
provisions for the environnentally sound treatnent or
di sposal of contam nated soils that neet all federal
and State requirenents and standards; and

(3) Certify that the discharge is from a tank
regi stered under 8§ 4-411.1 of this title.

(d) False certification. - - if the owner or operator
knowi ngly submts a false certification under
subsection (c) of this section, that owner or operator
is not eligible for reinbursenent under this subtitle.
(e) Only cost-effective and reasonable expenses are
eligible. - - Only expenses that are cost-effective

1t should be noted that 8§ 4-705 (particularly the
deducti bl e anounts) was heavily anmended pursuant to the 1996
amendnent, but our reproduction does not reflect any of those
changes.



reasonabl e, and consistent wth a corrective action
pl an approved by the Departnent may be eligible for
rei mbursenent fromthe Fund.

(f) Cost of replacing or retrofitting tanks not
eligible. - - The cost for replacenent or retrofitting
of underground oil storage tanks and associ ated piping
is not eligible for reinbursenent, and the Departnent
may not incur these costs or expend noneys from the
Fund for these purposes.

In 1994, NDE adopted in Title 26, Subtitle 10, Chapter 14
of the Code of Maryland Regulations (“COVAR’) regulations to
assist in the Fund's inplenentation.? NDE established a nethod
to prioritize applicants to the Fund based upon environnental
risk and the total anount of an applicant’s underground storage
tanks within Maryland. The nost relevant provision of COVAR to
the dispute in this case is 26.10.14.05, which includes a
schedul e of eligible reinbursenment costs:

A The Departnent shall reinburse an applicant only

for the following site rehabilitation costs if they

are cost effective, reasonable, and consistent with an
approved application:

(1) Soi | handl i ng, i ncl udi ng excavati on,
transportation, and proper disposal - - up to $20 per
ton up to 100 tons per site;

(2) Soil treatnent - - up to:

(a) $30,000 per installation,
(b) $10,000 per vyear for operation and
nmoni t ori ng;
(3) Gound water punping and treatnent, and soi
treatment - - up to
(a) $45,000 per installation,

Portions of Chapter 14 were anended, effective 1997,
t hese anmendnents are not relevant in this case, as the parties
have agreed that the events that took place predate the
anmendnent .



(b) $17,500 per year for operation and
nmoni t ori ng;
(4) Gound water punping and treatnent, and soi
treatment - - up to
(a) $55,000 per installation,
(b) $17,500 per vyear for operation and
nmoni t ori ng;
(5) Well bailing or nonitoring, or both, - - upto
$12,500 per year for operation;
(6) Subsurface investigation - - up to $8, 000.
B. The Depar t ment may approve ot her site
rehabilitation costs for rei mbur senent i f it
determnes the costs are for effective and necessary
site rehabilitation activities.
COMAR, Title 26, Subtitle 10, Chapter 14
Appel lant clains that it “excavated and treated 2,131 tons
of contamnated soil from the Upper Marlboro site . . . at a
cost of over $105,000" and that it “excavated and treated 3,517
tons of contam nated soil from the Hyattsville site . . . at a
cost of over $175,000.” Interpreting its own regul ations, MXE
determined that the costs in question were for “soil handling”
and “soil treatnent,” and reinbursed appellant $32,263.08 for
t he Upper Marlboro site and $36,410.01 for the Hyattsville site.
These anobunts were established primarily as a result of the
maxi mum al |l owabl e reinbursenent limts for “soil handling” and
“soil treatnment” under §.05A of COVAR 26. 10. 14.
Appel l ant, dissatisfied with the anmount of the rei nbursenent

provided by appellee, requested that MDE reconsider its

determ nation and provide it with additional reinbursenent under



8§ .05B of COVMAR 26.10.14 for “other site rehabilitation costs

for reinmbursenent” that appellant claimed were “for effective
and necessary site rehabilitation activities.” MDE rejected
appel lant’s request, stating in a letter to appellant that it
bel i eved “that additional reinbursenent would be beyond the cost
allowed in the current regulations” and that “[t]he Departnent
has rei mbursed you under COVAR 26.10. 14. 05A(1) and A(2) for soil
r enoval and treat ment. COMAR  26.10.14B applies to
rehabilitation costs not |listed under Regulation .05A . . . .7
Appel | ant subsequently filed a notice of appeal with ME. In
response, MDE stated that “it would be inappropriate to allocate
addi tional funds. Under COVAR 26.10.14.04D, this decision is
final regarding reinbursenment matters.”

Appellant then filed a petition in the Crcuit Court for
Mont gonery County requesti ng j udi ci al review of MDE' s
rei nbursenent decision pursuant to applicable provisions of the
Adm ni strative Procedure Act (“APA’), or, in the alternative, a
wit of mandanmus ordering MDE to pay additional reinbursenents.
Utimately, the circuit court did not rule on the notion
regardi ng the mandanus petition but renmanded the case to MDE for
the issuance of a witten decision outlining NMDE s specific
findings of facts and conclusions of |aw upon which it had based

its denial of additional reinbursenents. MDE t hen appeal ed the



circuit court’s decision to remand the case. In an unreported
opi nion, Judge Rosalyn B. Bell wote for this Court, holding
that appellant did not have the right to judicial review under
the APA, and that its petition for mandanus failed to state a
cl ai m upon which relief could be granted. Regarding the right
to judicial review under the APA we stated that “we hold that
8 4-412(b) grants APA judicial review only for MXE decisions
i ssued pursuant to Subtitle Four, Title Four of the Environnment
Article.” Pertaining to appellant’s petition for mandanus, we
allowed for the filing of an anmended petition for mandanus, as
we st at ed:

[ Appel lant’s] allegations are nuch too sparse and
conclusory to support a claimthat MDE officials acted

arbitrarily and capriciously. Thus, Honmes cannot be
allowed to proceed on that pleading; if it wants
review of MDE s reinbursenment decision, it wll have

to re-file a pleading which contains nore specific
all egations entitling it to relief.

Maryl and Departnment of the Environnent v. Honmes G| Conpany,
I nc.,
No. 541, Septenber Term 1997 (filed July 24, 1998) (per
curiam

Appel l ant  subsequently filed an anmended conplaint in
mandanus. MDE responded by filing a notion for summary judgnent
on the ground that its reinbursenment decisions were consistent

with the reasonable interpretation of its own regulations.



MDE's notion for summary judgnment was granted by the circuit
court. Appel lant then noved to alter or anend the judgnent;
appellant’s notion was denied. This appeal foll owed.

It is appellant’s contention that the circuit court erred
in granting appellee’s notion for sunmary judgnment when materi al
facts were in dispute. Pursuant to Mil. Rule 2-501(e), “[t]he
court shall enter judgnment in favor of or against the noving
party if the notion and response show that there is no genuine
dispute as to any material fact and that the party in whose
favor judgnent is entered is entitled to judgnent as a matter of
law.” M. Rule 2-501(e). See, e.g., Miurphy v. Merzbacher, 346
Md. 525, 531, 697 A 2d 861(1996); Bowen v. Smth, 342 M. 449,
454, 677 A.2d 81 (1996); Rosenblatt v. Exxon Conpany, U S A,
335 Md. 58, 68, 642 A 2d 180 (1993); MGaw v. Loyola Ford,
Inc., 124 Md. App. 560, 572, 723 A 2d 502, cert. denied, 353 M.
473, 727 A. 2d 382 (1999).

In order for there to be disputed facts sufficient to render
sunmary judgnent inappropriate, “there nust be evidence on which
the jury could reasonably find for the plaintiff.” Seaboard

Sur. Co. v. R chard F. Kline, Inc., 91 M. App. 236, 244, 603

A.2d 1357 (1992). This Court has held that “[c]onclusory
denials or bald allegations will not defeat a notion for sunmary
j udgnent . ” Barber v. Eastern Karting Co., 108 M. App. 659,

9



672, 673 A 2d 744, cert. denied, 343 M. 334, 681 A 2d 69
(1996); see Seaboard Sur. Co., 91 Ml. App. at 243. Moreover, “a
mere scintilla of evidence in support of the non-noving party’s
claimis insufficient to avoid the grant of summary judgnent.”
Barber, 108 MI. at 672 (citing Beatty v. Trail master Products,
Inc., 330 Md. 726, 738, 625 A 2d 1005 (1993)).

Appel | ant contends that an actual controversy does exist on
two issues: 1) whether MDE's handling of appellant’s
rei mbursenment applications to the Fund was arbitrary and
capricious, because MDXE |imted reinbursenent to the anounts
specified in Section A of COVMAR 26.10.14.05, and refused to
rei nmburse appellant under Section B of that statute for other
remedi ation costs;, and 2) whether COMAR 26.10.14.05 is invalid
because it provides incentive for applicants to delay clean-up
of oil contamnated sites, contrary to the legislative intent.
By contrast, ME asserts that the notion for sunmary judgnent
was properly granted because there was no dispute as to any
facts, as its reinbursenent decisions were consistent with the
reasonable interpretation of its own regulations. W agree with
MDE, and find no nmerit in appellant’s argunent.

Wit of Mandanus

The nethod of review in this case is by nmeans of a wit of

mandanus. Therefore, we shall first address the threshold

10



guestion of whether this Court has the authority to issue the
extraordinary wit of nmandanus under the circunstances of this
case. “The common |law wit of mandanmus is an original action and

not an appeal.” Philip Mrris Inc., et al. v. The Honorable
Edward J. Angeletti, 358 Mi. 689, 707, 752 A 2d 200 (2000). See
Board of License Conmissioners for Anne Arundel County V.

Corridor Wne, Inc., t/a Corridor Wne & Spirits, et al.,

Mi.  (No. 7, Septenber Term 2000, filed Novenber 9, 2000),
slip opinion at 8. A wit of mandanus "is a summary renedy, for
the want of a specific one, where there would otherwi se be a
failure of justice. It is based upon reasons of justice and
public policy, to preserve peace, order and good governnent."

ld. at 708 (citations omtted). “[T]he authority to issue

mandanmus rests within the sound discretion of the court, but

that discretion nust ‘be exercised wunder the rules |ong
recogni zed and established at common [aw " Id. (citation
omtted). "We have acknowl edged that the power to issue an
extraordinary wit of mandanus is one which ought to be
exercised wth great caution.™ Doering v. Fader, 316 M. 351,

361, 558 A 2d 733 (1989). Al though the Maryland Constitution
only provides circuit courts with statutory authority to grant
mandanus, the Court of Appeals has stated that "we have

jurisdiction to issue to an inferior court perenptory wits in

11



aid of our appellate jurisdiction." Philip Mrris, 358 M. at

710-11. In support of this conclusion, the Court stated:

Wet her we have, as the highest court of this State,
an inherent superintending or supervisory power over
the courts below us in the judicial hierarchy, and
whet her any such power is inplicit in Article IV, 8§ 18
of the Maryland Constitution, are questions we reserve
for another day. W need not and do not address them
today because we hold that under the circunstances of
this case we have the power to issue a wit of
mandanus or a wit of prohibition in aid of our
appel l ate jurisdiction.

ld. at 710.

The Philip Mrris Court explained that mandanus is in aid
to appellate jurisdiction when the use of it is necessary to
enable the Court to exercise appellate jurisdiction. | d. at
711. The Court explained that mandanmus aided the appellate
process “by meking possible the review of a potentially
unrevi ewabl e question.” Id. For simlar reasons, it is within
the purview of this Court to issue wits of nandanus. See
Bozeman v. Disability Review Bd. of the Prince George’s County
Pol ice Pension Plan, 126 Mi. App. 1, 727 A 2d 384 (1999).

In Maryland comon | aw mandanus has been described as

a prerogative wit grantable where the public justice

of the State is concerned. It is a wit to prevent

di sorder, froma failure of justice, where the |aw has

established no specific remedy, and where in justice

and good governnent there ought to be one.

In re Wit of Prohibition, 312 M. 280, 307, 539 A 2d 664 (1988)

(citation omtted) (inner quotation marks omtted). A wit of

12



mandanmus will only be issued in extraordinary cases where that

“action is necessary to protect its jurisdiction or acconplish

substantial justice.” Philip Mrris, 358 Mi. at 718. The Court
ultimately granted mandamus in Philip Mrris, stating:

We sinply hold that, given the irreparable harm that
m ght otherw se be suffered by the |egal system and by
Petitioners, we may issue a wit of mandanus in aid of
our appellate jurisdiction in the present matter. | t
is appropriately within this Court's prerogative to
review the order of the Grcuit Court granting class
certification in this case so extraordinary because of
the imense anount of time and expense that both the
parties and the judicial system of this State wll
i ncur should the litigation proceed as a class action,
as well as the astronom cal nunber of persons in
Maryl and whose lives will be affected by our decision
ei t her way.

ld. at 722.

In Goodwi ch, the Court of Appeals stated that *“judicial
review is properly sought through a wit of nmandanus °‘where
there [is] no statutory provision for hearing or review and
where public officials [are] alleged to have abused the
di scretionary powers reposed in them’'" 1Id. at 146 (quoting
State Departnent of Health v. Wl ker, 238 M. 512, 522-23, 209
A 2d 555 (1965)).2% *“Thus, prior to granting a wit of mandanus

to review discretionary acts, there nust be both a lack of an

5The Wal ker Court further stated that "decisions contrary
to | aw or unsupported by substantial evidence are not within
the exercise of sound . . . discretion, but are arbitrary and
illegal acts."” Walker, 238 Ml. at 523.

13



avai |l abl e procedure for obtaining review and an allegation that
the action conplained of is illegal, arbitrary, capricious or
unr easonabl e.” Goodwi ch, 343 M. at 146. In Prince George's
County v. Carusillo, 52 M. App. 44, 50, 447 A . 2d 90 (1982), we
stated, "the wit wll Iie if no statutory provision for a
hearing or review exists and public officials are alleged to
have abused their discretion.” (Enphasis added.)

Regarding the first point of this two-step analysis, the
Court of Appeals has stated that “[i]Jt is well settled in this
State that a wit of nmandanus will not be granted where the
petitioner has a specific and adequate | egal renedy to neet the
justice of the particular case and where the law affords
[ anot her] adequate renedy.” Brack v. Wlls, 184 M. 86, 90-91,
40 A . 2d 319 (1944); see also Gsriel v. Ccean City Elections
Board, 345 M. 477, 497, 693 A 2d 757 (1997). Qur earlier
unreported opinion in this case stated that there was no nethod
of review available to appellant other than nmandanus. W wll
not now disturb that determ nation. Therefore, appellant has
met the first criteria, but, in order for mandanmus to be

appropriate under the facts of this case, appellant nust also

14



denonstrate that the second criteria has been net, nanely, that
MDE acted arbitrarily or capriciously.?

W find that MDE did not act arbitrarily or capriciously in
making its determ nation, and, therefore, we decline to grant
mandanus. Subsequently, we affirm the circuit court’s decision
granting summary judgnent in favor of MDE

I n Goodw ch, our Court of Appeal s opined:

Qur mandanus jurisprudence is illustrated both by
t hose cases in which we have granted the wit, as well
as those in which we have refused to issue it. For
exanpl e, in Mryl and- Nat i onal Capi t al Park and
Pl anni ng Conm ssion v. Rosenberg, 269 M. 520, 307
A.2d 704 (1973), we held that mandanus relief was
appropriate because there was no statutory provision
for j udi ci al review and because the Planning
Comm ssion acted arbitrarily and capriciously in
refusing to approve a plan for the subdivision of a
pi ece of property. 1d. at 529-31, 307 A 2d at 708-10.
In Wal ker, supra, mandanus was granted in the absence
of provision for hearing or review and where the
i ssuance of sewage disposal permts was arbitrarily
denied. 238 MI. at 522-23, 209 A 2d at 561. In Heaps,
supra, again we found mandanus relief warranted in the
absence of provision for judicial review and where the
Board of Trustees of the Enployees' Retirenent System
arbitrarily denied a pension claim by a nenber's
wi dow. 185 Md. at 379-86, 45 A 2d at 76-79.

In Bovey, supra, the petitioners sought a wit of
mandanmus to conpel the Director of the HCAO to inquire

“'n our prior unreported opinion in this case, quoting
Goodwi ch, we stated, “judicial reviewis properly sought
through a wit of mandanus ‘where there [is] no statutory
provi sion for hearing or review and where public officials
[are] alleged to have abused the discretionary powers reposed
in them’” Goodw ch, 343 Mi. at 146 (quoting Wal ker, 238 M.
at 522-23).

15



of potential arbitration panelists whether they had an
economc relationship with the health care providers
whose cases they would be deciding. W denied relief
on the basis that the Director was free to exercise
discretion in assuring the inpartiality of panelists;
therefore, mandanus would not lie to conpel him to
follow a specific procedure. 292 Md. at 649, 441 A 2d
at 338. W also stated that judicial review existed to
correct any such errors on the Director's part. Id. In
Stark v. State Board of Registration, 179 M. 276, 19
A 2d 716 (1941), we refused to grant mandanus reli ef
to a petitioner who sought to conpel the Board of
Regi stration for Professional Engi neers and Land
Surveyors to issue a license to him because the
record contained no evidence that the Board failed to
act or acted arbitrarily and, nore inportantly,
because he failed to exhaust his statutory right of
review |d. at 283-85, 19 A 2d at 719-20.

Goodwi ch, 343 Md. at 147-48.

1110

Heft,

In Heft v. M. Racing Commin, 323 M. 257, 274, 592

(1991), the Court of Appeals stated:

Under our deci sions, this is an admnistrative
exercise of judgnment which is not controllable by
mandanus. Bovey v. Exec. Dir., Health Cains, 292 M.
640, 649, 441 A . 2d 333, 338 (1982) ("the Director is
to bring his sound judgment” in applying certain
statutory criteria, and, therefore, "[m andanmus sinply
does not lie"); Brack v. Bar Association, 185 M. 468,
474, 45 A 2d 102, 105 (1945) (mandanus "will not be
issued if the . . . duty . . . [be] of a nature to
require the exercise of judgnent”); Brack v. Wlls,
184 wd. 86, 90, 40 A 2d 319, 321 (1944) ("When an act
depends upon . . . judgnent, the wit of mandanus w ||
not lie"); Fooks v. Purnell, 101 M. 321, 323, 61 A
582 (1905) ("when a matter is confided to the
judgment of a tribunal or official, no wit of
mandanmus would lie . . . to reverse a decision made in
pur suance thereof").

323 M. at 274.

16
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The Heft Court stated that the judgnent of an adm nistrative
agency is not controllable by mandanus when, as in the present
situation, it “involves the application of sonmewhat conplex
regul atory standards to the facts of a particular situation.”
| d. “A court cannot substitute its discretion for the
discretion of the [Departnent] where there is evidence that
reasonably justifies the [Departnent’s] finding, even though the
court may disagree with the [Departnent].” ld. at 273. Thi s
Court can only disturb an agency’s decision if it is |limted to
correcting errors of law and determnations which were

arbitrary, capricious, or unsupported by substantial evidence.

| d.
“Mandanus is an original action, as distinguished from
an appeal." 52 Am Jur.2d Mandanus § 4 (1970)
(footnote omtted). It is "not a substitute for appeal
or wit of error.” In re Petition for Wit of
Prohibition, 312 M. 280, 306, 539 A 2d 664, 676
(1988). It is, however, "an extraordinary renedy[,]"

| pes v. Board of Fire Conm ssioners of Baltinore, 224
Md. 180, 183, 167 A . 2d 337, 339 (1961), "that :
will not lie if [there is] any other adequate and
convenient renedy[.]" A S. Abell Co. v. Sweeney, 274
md. 715, 718, 337 A.2d 77, 79 (1975) (quoting
Appl estein v. Baltinore, 156 M. 40, 45, 143 A 666,
668 (1928)). Mandamus is generally used "to conpel
inferior tribunals, public officials or admnistrative
agencies to perform their function, or perform sone
particular duty inposed upon them which in its nature
is inperative and to the performance of which duty the
party applying for the wit has a clear legal right."
Crimnal Injuries Conmpensation Board v. Gould, 273 M.
486, 514, 331 A 2d 55, 72 (1975); see also George's
Creek Coal & Iron Co. v. County Conm ssioners, 59 M.

17



255, 259 (1883). The wit ordinarily does not lie
where the action to be reviewed is discretionary or
depends on personal judgnent. Board of Education of
Prince Ceorge's County v. Secretary of Personnel, 317
Ml. 34, 46, 562 A .2d 700, 706 (1989); In re Petition,
supra, 312 M. 305-06, 539 A 2d at 676; see also
Tabler v. Medical Mitual Liability Insurance Society,
301 md. 189, 202 n.7, 482 A 2d 873, 880 n.7 (1984);
Bovey v. Executive Director, HCAO 292 M. 640, 646,
441 A . 2d 333, 337 (1982); Maryland Action for Foster
Children v. State, 279 M. 133, 138-39, 367 A 2d 491,
494 (1977).

Goodwi ch, 343 MJ. 130, 145, 680 A 2d 1040 (1996).

Appel lant reliance on cases dealing with the appropriate
standard of review is msplaced. Appel lant cites Wite v.
North, 121 M. App. 196, 219, 708 A 2d 1093 (1998). That case
was reversed and renmanded by the Court of Appeals in Wiite v.
North, 356 Mi. 31, 736 A 2d 1072 (1999). That case, which did
not involve a wit of mandanus, is inapposite to the instant
case, as the Court of Appeals discussed only judicial review of
zoning matters and applied a “fairly debatable” test. Moreover,
appel l ant apparently |oses sight of the fact that nandanus can
be granted only if ME acted arbitrarily, capriciously, or
contrary to law. Any error short of this standard does not call
for the granting of appellant’s mandanus.

Di scussi on

Having articul ated the appropriate rule of law, we proceed

to the substance of appellant’s clainms. W observe that, where
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the classification of appellant’s costs was conpletely wthin
MDE' s discretion, we should not substitute our expertise for
that of an agency interpreting its own regulations. “Upon
appel late review, courts bestow special favor on an agency's
interpretation of its own regulation.” Dept. of Health and
Mental Hygiene v. Reeders Menorial Honme, 86 M. App. 447, 453
(1991). Recogni zi ng an agency's superior ability to understand
its own rules and regulations, a "court should not substitute
its judgnent for the expertise of those persons who constitute

the admi nistrative agency from which the appeal is taken". 1d.
(quoting Bulluck v. Pelham Wod Apartnments, 283 M. 505, 513,

390 A.2d 1119 (1978)).

Appel | ant contends that the manner in which NMDE applied its
regul ations was arbitrary, capricious and contrary to |aw In
order to disturb ME s decision, we would have to find this
contention to be true. In Hurl v. Board of Education, 107 M.

App. 286, 305, 667 A 2d 970 (1995), this Court stated:

I n or der to det erm ne whet her t he appel | ant
sufficiently alleged facts of "arbitrariness and
capriciousness,” we first nmust define what is nmeant by
those terns. "Decisions contrary to |aw or unsupported
by substantial evidence are not within the exercise of
sound adm ni strative discretion, but are arbitrary and
illegal acts.” Departnment of Health v. Walker, 238
Md. 512, 523, 209 A 2d 555 (1965). See al so Hackl ey v.
Cty of Baltinmore, 70 Md. App. 111, 116, 519 A 2d 1354
(1987). BLACK'S LAW DICTIONARY (6th ed. 1990)
(citations omtted) defines the term "arbitrary" as

19



i ncl udi ng sonet hing done "w thout adequate determ ning
principle,"” "nonrational," and "W || ful and
unreasoning action, wthout consideration and regard
for facts and circunstances presented”; and the term

"arbitrary and capri ci ous" as "Wl | ful and
unreasonable action wthout consi deration or in
disregard of facts or Jlaw or wthout determning
principle.”

Hurl, 107 Md. App. at 306.

In Hurl, we were addressing whether the Board of Education’s
actions had been arbitrary and capricious. W stated that “the
State Board regulations define decisions of a county board as
being ‘arbitrary’ where ‘contrary to sound educational policy’
and/ or where a ‘reasoning m nd could not have reasonably reached
the conclusion the county board reached.” [1d. |In that case, we
were unable to find any evidence that the Superintendent acted
arbitrarily or capriciously in any way in transferring
appel lant, a veteran teacher. W stated, “First, appellant has
not shown, nor have we found, anything to indicate that a
superintendent is forbidden from nmaking a transfer decision
based on his subjective professional judgnent. Second, even if
his or her subjective rationale is without nerit, that does not
mean the decision is arbitrary.” Id. at 309. W also stated
that appellant “had been given reasons for her transfer.
Al t hough the reasons were not to her liking, this does not nake

the decision itself arbitrary.” 1d. at 310.
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Simlarly, in the case sub judice, we find no inplication
t hat the agency (in this case MXE) acted arbitrarily,
capriciously, or illegally. Qur review indicates that ME acted
reasonably wthin its admnistrative discretion. From the
record before us, we find no reason to believe that MDE acted
unreasonably or wthout consideration and regard for the facts
and circunstances presented in this case. In our prior
unreported opinion in this case, we stated that appellant’s
pl eadi ng was “much too general to support a nmandanus claim” W
recogni zed appellant’s allegations that ME s refusal to grant
al | of the requested reinbursement was “unsupported by
conpetent, material and substantial evidence . . . is in direct
conflict with the clearly expressed intent of the legislature

exceeds the authority granted by the Statute . . . is
unreasonable in light of all of the facts and circunstances

7 Nonet hel ess, we found that appellant’s “allegations are
much too sparse and conclusory to support a claim that ME
officials acted arbitrarily and capriciously.”

W reach the same conclusion today. MDE revi ewed
appel lant’ s reinbursenent request. It decided to reinburse
appel lant an amount that it found to be correct and appropriate
according to the relevant statute and the regulations it had

adopted in furtherance of that statute. It responded to
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appellant’s letters, and at all times provided appellant with a
consi stent explanation as to how the reinbursenment anmounts were
determned in this case. MDE s findings and interpretations in
this case appear sensible, logical and wholly based on the
applicable rules and regulations. Nowhere do we find any reason
to believe that MDE acted arbitrarily or capriciously. MDE' s
decision was ultimately decided based on its discretion whether
to include appellant’s costs under § .05B, and we wll not
di sturb that finding.

Appel lant’s applications to the Fund for the two subject
sites were approved in 1994 and 1995, thus subjecting this
situation to the applicable statute as it was witten prior to
the 1996 anendnent.®> The nmaxi mum rei nbursenent anmpunt for any
site was, and is, $125, 000. Appel | ant owned and operated nore
than thirty underground storage tanks wthin Mar yl and;
therefore, pursuant to the statute, the applicable deductible
for each site was $40,000. As a result, the naxi mum rei nbursabl e
amount for each site was $85,000. This anmount was then subject
to the application of the category |limts as detailed in 8§ .05A

According to 8 .05A, a maxi num of $2,000 for soil handling and

SNei t her party contends ot herw se, and, in fact, the
timng of the events in this case justify this finding.
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a maxi mum of $30,000 for soil treatnent could be awarded to
appel l ant at each site.

MDE's determ nation of what type of costs appellant had
incurred was dispositive as to how nuch reinbursenment appell ant
would be entitled. Appellant contends that it should be
rei mbursed additional expenses under 8 .05B because its costs
represented “other site rehabilitation costs,” and thus should
not have been subjected to the limtations inposed by § .05A
Appel ant corectly states that, had MDE not classified
appel l ant’ s expenses under 8.05A, appellant’s expenses may have
been covered instead by 8.05B, which provides for much nore
i beral reinbursenent.

Section .05B provided that “the Departnent may assess ot her
site rehabilitation costs for reinbursement if it determ nes the
costs are for effective and necessary treatnent.” (Emphasi s
added.) MDE contends that, “even assuming that [appellant’s]
costs qualified for consideration under [8.05B], the relief
[ appel lant] seeks is sinply beyond the reach of mandanus,
because it would require the court to substitute its discretion
for that of [MDE].” MDE argues that “the perm ssive |anguage of
[ 8. 05B] conveys broad discretion to [ MDE] in determ ning whether
and, if so, how nmuch reinbursenent to award an applicant for

qual i fying costs.”
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On the other hand, Appellant argues:

Section .05B mmy reasonably be read as a *“savings

cl ause” that not only applies to activities not |isted

in 8 05A, but also supplenents “other costs” incurred

in connection with the listed activities. So read

the regul ati ons woul d provide reasonabl e reinbursenent

where site conditions demand or permt unusual or

i nnovative treatnent nethods, even if they also

involve activities listed in §. 05A

Appel lant attenpts to convince us that its activities
“listed in 8 .05A" should nonetheless be interpreted to qualify
for reinbursenent under §8.05B because they involve “unusual or
i nnovative nethods.” Applying this argunent, appellant contends
that its off-site biorenediation should not be classified as
“soil treatnent” under the statute, and thus should be
consi dered under 8§. 05B.

MDE addresses this contention in its brief, replying that
8. 05A(1) “deals expressly with excavation, transportation, and
proper disposal . . . [t]hese activities by their very nature
enconpass the renoval of soil fromthe site . . . 8 .05A(2) is
entirely neutral as to the location at which soil treatnent
takes place ...[f]inally, the term ‘on-site’ appears nowhere in
either provision.” MDE further explains that appellant’s
treatment of the soil was not distinct from the soil treatnent

described in 8 .05A. MDE asserts that its interpretation of the

term “soil treatnent” does not exclude the biorenediati on met hod
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used by appellant, that the soil was treated at a facility
licensed by ME, and that biorenediation is one of several
met hods used by the Ilicensed facilities to treat oi |
cont am nated soil. Consequently, MDE contends that there is no
merit to appellant’s argunent that its soil treatnment was not
performed pursuant to 8§ O5A, nor that it wused “unusual or
i nnovative treatnent nethods.” W agree.

Appel l ant asserts that MDE' s interpretation of the statute
is illogical and “unfathomable,” and takes particul ar exception
to 8 .05A(1), which limts reinbursement for soil handling
activities to “up to $20 per ton up to 100 tons per site,” or
$2, 000. Appel lant argues that “[a] rationale for the $2,000
limt does not appear on the face of the regulation” and that
“I[t]here has been no finding by the Agency that $20 per ton is
t he usual, customary, or reasonable cost for soil handling.”

Appellant’s contentions are sinply not persuasive. Thi s
Court is not the proper forum for appellant’s disagreenent with
the rationale and purpose of specific provisions of the
appl i cabl e regul ati on. Such concerns are not for the courts to
addr ess. | nst ead, appel | ant my wsh to direct its
di ssatisfaction with the practical consequences of this statute
to the legislature, thereby possibly working toward |ess costly

clean-up efforts in the future. COMAR 26.10.14.05 was a
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regul ati on established by MDE for purposes of inplenmenting the
| egislative intent of the Fund that was set forth by the General
Assenbly in Title 4, subtitle 7 of the Environnent Article.
Appel lant’s contention that MDE's regulations are not effective
at encouragi ng expeditious cleanups is beyond the proper scope
of our review?®

This power of review, whether authorized by statute or
assunmed inherently, cannot be a substitution of the
court's judgnent for that of the agency. In those
i nstances where an administrative agency is acting in
a manner which may be considered legislative in nature
(quasi-legislative), the judiciary's scope of review
of that particular action is limted to assessing
whether the agency was acting wthin its |ega

boundari es.

Fogle v. H&G Restaurant, 337 M. 441, 454, 654 A 2d 449 (1995).

State agencies often perform functions that are
| egislative in nature. Promulgation of new regul ations
by agenci es IS one of t hese so-cal |l ed
gquasi -l egislative activities. The regulation at issue
in the instant case was adopted by way of the
rul e-maki ng process. Agency regulations nust be
consistent with the letter and the spirit of the |aw
under which the agency acts. Furthernore, while it is
wel |l -settled that there nust be sufficient guidance
given when legislative authority is delegated to
agencies, we have held that "the nodern tendency of

®Appel | ant argues that “the regulation is inconsistent
with both the General Assenbly’'s stated intent and the
statute’s standards for reinbursenent.” Appellant also clains
that “the regul ation nust be struck as invalid because the
Agency may not | egislate under the guise of rule making by
i ssuing a regulation which is inconsistent with or out of
harnmony with, or which alters, adds to, extends or enl arges,
subverts, inpairs, limts, or restricts the act being
adm ni stered.”
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the courts is toward greater liberality in permtting
grants of discretion to admnistrative officials in
order to facilitate the admnistration of |laws as the
conplexity of governnmental and economc conditions
i ncrease.”

Id. at 453 (citations omtted) (footnotes omtted).

The "substanti al evi dence" standard of judicial
review, as set forth in 8§ 215(c)(2), nanely, whether
a reasoning mnd could have reached the factual
conclusion the agency reached, is inapplicable as our
prior cases indicate where the agency is acting in a
gquasi-legislative node in considering and adopting
regulations within the boundaries of its rule-nmaking
authority. See also Mntgonery County v. Wodward &
Lot hrop, Inc., 280 M. 686, 711, 376 A 2d 483 (1977).
It is thus "not the function of the courts to pass
upon the w sdom of the regulation, or to approve or
di sapprove it, if it does not exceed constitutional
l[imts." Gvner v. Conmssioner of Health, 207 M.
184, 192, 113 A . 2d 899 (1954).

|d. at 456.

In any event, our reading of the relevant |egislation
indicates that the legislature did not intend to provide
contam nators with full reinbursenent in their clean-up efforts.
It appears that the Fund is a neans of subsidizing a portion of
the clean-up costs associated with underground storage tanks;
nowhere is it stated or inplied that this Fund should provide
contam nators wth full rei nbursenent for their clean-up
efforts. The Fund was established to provide assistance and
adequate financial resources for these clean-up efforts. W are

sonewhat troubled by appellant’s assertions, as appellant too
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readily finds that it is entitled to reinbursenent for nerely
obeying the | aw. W note that there exist a nultitude of |aws
wWithin our society that require citizens and corporations to
spend | arge anmounts of noney in order to conply wth nunerous
social policies, wthout any provisions for any type of
governnent rei nmbursenment. Aside from rei nbursenent for clean-up
costs, the contamnator’s desire to be environnentally
responsible, to abide by the laws of the State, and to increase
the nmarketability of its property seem to be strong
encouragenment for conpanies in this predicanent to “clean up.”

Appel  ant points out that the 100-ton limt inposed by this
legislation pertaining to soil handling activities was
elimnated in the 1996 anendnment to this statute. Thi s
anendnment was established to be effective prospectively, for
applications filed after July 1, 1996, and therefore does not
affect the case sub judice. Appellant argues, however, that the
anmendnent itself indicates MDE s acknow edgnent that the 100-ton
limt was 1nappropriate. W do not assess whether this
contention is true and find it to be irrelevant. The limt was
in effect during the critical tinme pertaining to the facts of
this case. MDE had undoubtedly inposed this limt, as well as
the other limts wthin this legislation, in order to be certain

that enough noney would be available to assist a |arger nunber
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of applicants. Therefore, the limt was directly related to the
intent, and we do not concern ourselves with the fact that MDE
saw it necessary at a later tine to elimnate this limt.

Appel  ant contends that “the regulation can be harnonized
with the statute by reading 8 .05B to include costs not covered
by 8 .05A which are for effective and necessary activities,
regardl ess of whether the particular activities are also listed
in 8 .05A Appel l ant argues that, “[b]l]y giving § .O05A
preclusive effect, the Agency effectively renders 8 .05B a
nullity, since 8 .05A covers just about every activity involved
in site rehabilitation.” Appel l ant states that “[t]here is
hardly any activity left that can possibly qualify for 8 .05B
if B only applies to other ‘activities.’” It asserts that MDE
shoul d have | ooked outside of §.05A because its rehabilitation
system was innovative and not contenplated by the regulations.
It also posits that 8 .05B is a savings clause and should have
been applied in this case, and that MDE's refusal to do so was
“an abuse of discretion based on its illegal interpretation of
the regul ation.”

Appel l ant further asserts that MDE' s interpretation of the
regulation is inconsistent with the legislature’s stated intent,
and that the regulation, as interpreted by MDE, disadvantages an

appl i cant, who, i ke appel | ant, rehabilitates its site
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expeditiously, because the benefits wunder the statute are
reduced when an applicant rehabilitates its site within one
year. It avers that this is the case because, if an applicant
conpl etes the clean-up within one year, the applicant would not
be eligible for the full statutory benefit of $125,000. W find
this argunent wthout nerit. Appel | ant conpletely and
erroneously rules out the possibility that an applicant would
recei ve reinmbursenent under 8 .05B for additional activities not
listed in 8 .05A, therefore providing the applicant wth a neans
of receiving additional reinbursenent above and beyond what is
allowable within §8 .05A Thus, an applicant could indeed be
rei mbursed up to the linmt of $125,000 per occurrence, provided
t he appropriate deductible is paid.

MDE' s response to these contentions is that § .05B provides
rei moursenment only for site rehabilitation activities not
identified in § .05A As we have stated, the |anguage in 8§
.05B, as it was witten prior to the 1996 anendnent, provided:
“The Departnent may approve other site rehabilitation costs for

rei nbursenent if it determnes the costs are for effective and

necessary site rehabilitation activities.” W find that MDE s
interpretation of the statute appears to be in line with the
legislative intent. As the Court of Appeals recently stated in

Sacchet v. Blan, “the cardinal rule of statutory construction is
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to ascertain and give effect to the true legislative intent that
lies behind the statutory enactnent itself.” 353 Md. 87, 92,
724 A .2d 667 (1999); see also Catonsville Nursing v. Lovenan,
349 M. 560, 570, 709 A.2d 749 (1998); Jones v. State, 311 M.
398, 405, 535 A 2d 471 (1988). To determne the |egislative
intent, we primarily look to “the plain |anguage of the statute,
with the words given their ordinary and natural neanings.”
Sacchet, 353 M. at 92; see also Wack v. State, 338 M. 665,
672, 659 A 2d 1347 (1995).

When the words in a statute could be given nore than one
meani ng, “the court may consider the consequences resulting from
one neaning, rather than another, and adopt the construction
that pronotes the nobst reasonable result in light of the
obj ectives and purpose of the enactnent.” Fox v. Conptroller of
the Treasury, 126 Ml. App. 279, 285, 728 A . 2d 776, cert. denied,
355 Md. 612, 735 A 2d 1106 (1999) (citing Tucker v. Fireman's
Fund Ins. Co., 308 M. 69, 75, 517 A 2d 730 (1986)). “[A]ll
sections . . . nust be read together, in conjunction with one
another, to discern the true intent of the legislature.” Philip
El ectronics North America, et al. v. Wight, 348 M. 209, 216,

703 A . 2d 150 (1997); see also Vest v. Gant Food Stores, Inc.,
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329 M. 461, 466-67, 620 A . 2d 340 (1993); Ryder Truck Lines v.
Kennedy, 296 Ml. 528, 537, 463 A 2d 850 (1983).

As MDE explains in its brief, it “interpreted this |anguage
to allow, but not require, it to award site rehabilitation costs
for renedial activities not falling wthin the renedial
categories listed in section .05A." It further asserts that if
8 .05B “were used to pay site rehabilitation costs in anounts
exceeding the limts inposed by section .05A, it would render
section .05A a nullity.” W agree, and find this reasoning not
only very persuasive, but succinctly on point and dispositive in
this case. See Wight, 348 Ml. at 216 (“OF course, we seek to
avoid an interpretation which would lead to an untenable or
illogical outconme.”) (citations omtted).

CONCLUSI ON

W find that the court properly granted appellee’ s notion
for summary judgnent. We therefore affirm the judgnment of the

Circuit Court for Montgomery County in this matter.

JUDGVENT AFFI RMED. COSTS TO
BE PAI D BY APPELLANT.
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