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Appel lant, denn Lydell Meanor, was convicted by a jury in
the Grcuit Court for Howard County  of driving while
i ntoxi cated, driving under the influence of alcohol, and failure
to obey a traffic control device, and was sentenced to a term of
90 days, of which all was suspended in favor of two years
supervised probation wth special conditions. On  appeal
appel l ant presents us with the foll ow ng questions:

1. Did the trial court err in instructing
the jury, “If you find that at the tine
of testing, the Defendant had .10
percent or nore by weight of alcohol in
t he bl ood, t he Def endant was
i ntoxicated,” where M. Meanor was not
charged with the offense of driving
whi | e i ntoxicated per se?

2. Did the trial court err in denying the
nmotion to suppress the results of the
breath test?

Finding no error, we shall affirm the judgnments of the
circuit court.

Fact s

On 11 February 1999, appellant and a friend, Charles Dixon,
enjoyed nunerous alcoholic beverages at the Silver Shadows
nightclub in Colunbia, Miryland. As they were leaving the club
at about 2:30 a.m, it was decided that D xon would drive
because appellant had had “too nmuch to drink.” Shortly

thereafter, O ficer Mii of the Howard County Police Departnent

observed a car being driven erratically on Route 29, and stopped
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it. Both O ficer Mii and Sgt. Christis, who arrived on the
scene as Oficer Mii’s back-up, noticed an odor of an alcoholic
beverage emanating from Dixon’s breath, and that his speech was
slurred. After Dixon had perfornmed rather poorly on several
field sobriety tests and had blown into the tube, he was
arrested, charged with driving while intoxicated, and taken to
the police station. Before leaving the scene, the officers
several times warned appellant not to drive, and offered to
transport himeither to a pay phone or to the police station to
call for a ride. In addition, the officers offered to arrange
to have the car towed. Appellant insisted on remaining with the
car, however, and said that he would use his cellular phone to
call for a ride. Al though Oficer Mii left the scene, Sgt.
Christis drove a short distance and pulled off onto the shoul der
in order to keep appellant and the car in view Just as Sgt.
Christis expected, in no nore than twenty mnutes, the car
pulled onto the traveled portion of Route 29 driven by
appel | ant . Sgt. Christis followed and stopped the car, after
observing that it had crossed over the center |Iine. After
appellant had gotten out of the car and perfornmed poorly on
several field sobriety tests, he was arrested and issued a
Maryland Uniform Conplaint and CGtation form for vi ol ati ng

“21-902 Driving Wile Intoxicated & Under Influence Al cohol &
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Under Influence of Drugs and & Drugs & Alcohol & Controlled
Danger ous Subst ance.”

Not only was appellant offered a breathalyzer test, he was
read his rights froma “DR- 15 Advice of Rights form” Appellant
first refused to take the test, but l|ater changed his nmnd and
took the test. The test result was “[p]oint one three grans of
al cohol per two hundred ten liters of breath.”

After being convicted by a jury of driving while
i ntoxi cated, driving under the influence of alcohol, and failure
to obey a traffic control device, appellant was sentenced to a
term of ninety days in the county jail for driving while
intoxicated, after the remaining charges were nerged for
sentenci ng purposes. As we have noted, the term of ninety days
was suspended in favor of two years supervised probation wth
special conditions, and this appeal followed.

Di scussi on

The questions with which we are presented appear to be
guestions of first inpression in Mryl and. W have not been
directed to, nor have we found a reported Maryland case that
i nvolves driving while intoxicated per se, or one that involves
the failure of the 1994 DR-15 Advice of Rights form to nention
the Ignition Interlock System Program Although there have been

several cases involving the advice required to be given
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concerning the consequences of refusing to submt to a chem cal
t est for I nt oxi cati on, prescribed by 816-205.1 of t he
Transportation Article, we are concerned only, in the case at
hand, with use of the 1994 DR-15 form W now turn to these
i Ssues.
. Driving Wiile Intoxicated Per Se
Appel lant first contends that, as he was not charged wth

driving while intoxicated per se, the trial court erred in

instructing the jury, “If you find that at the tine of testing,
the defendant had .10% or nore by weight of alcohol in the
bl ood, the defendant was intoxicated.” W do not agree. Before

begi nning our discussion, we shall first review the offenses
wi th which appel l ant was char ged.
A

As we have noted, appellant was charged w th having viol ated

8§21-902 of the Transportation Article.? In filling out the

Maryland Uniform Conplaint and Citation form Sgt. Christis

circled violation nunber 33, which read, “821-902 Driving Wile

I ntoxi cated & Under [Influence Alcohol & Under Influence of

Drugs, & Drugs & Alcohol & Controlled Dangerous Substance.”

1 Unlessotherwise noted, all statutory referenceswill beto Md. Code (1977, 1999 Repl. Vol ., 1999
Cum. Supp.) Transportation Article.
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According to appellant, violation nunber 33 does not enconpass
driving while intoxicated per se. W disagree.

Section 21-902 of the Transportation Article is titled
“Driving while intoxicated, while intoxicated per se, under the
i nfluence of alcohol, or wunder the influence of a drug, a
conbi nation of alcohol and a drug, or a controlled dangerous
substance,” and includes the follow ng four subsections:

(a) Driving while intoxicated or intoxicated
per se. - (1) A person nmay not drive or
at t enpt to drive any vehi cl e whi |l e
i nt oxi cat ed.

(2) A person nmay not drive or attenpt
to drive any vehicle while the person is
i ntoxi cated per se.

(b) Driving while wunder the influence of
al cohol. - A person may not drive or attenpt
to drive any vehicle while under the
i nfl uence of al cohol.

(c) Driving while under influence of drugs
or drugs and al cohol. - (1) A person may not
drive or attenpt to drive any vehicle while
he is so far wunder the influence of any
drug, any conbination of drugs, or a
conmbi nation of one or nore drugs and al coho

that he cannot drive a vehicle safely.

(d) Driving while under i nfluence of
controll ed dangerous substance. - A person
may not drive or attenpt to drive any
vehicle while he is under the influence of
any controlled dangerous substance, as that
termis defined in article 27, 8§ 279 of the
Code, if the person is not entitled to use
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the controll ed dangerous substance under the
laws of this State.

According to appellant, although the citation he was issued
charged himw th violating 88 21-902(a)(1), (b), (c) and (d), he
was not charged wth violating 8 21-902(a)(2). Appel | ant
insists that driving or attenpting to drive any vehicle while
the person is intoxicated per se constitutes a separate offense
from driving while intoxicated, and nust be witten on the
citation in the section titled: “VI OLATION NOT LI STED ABOVE
CHARCE. ” In the State’'s view, however, “the definition of
‘intoxicated per se’ sets forth an evidentiary standard and does
not create a crime distinct from driving while intoxicated; it
is the same crinme proven by a scientific test of evidence.” W
agr ee.

The legislative history of 821-902(a)(2) denonstrates that
what once was “prima facie evidence of intoxication,”? is now
| egal Iy intoxicat ed. Prior to Cctober 1995, 821-902(a)provided
“Driving while intoxicated. — A person may not drive or attenpt
to drive any vehicle while intoxicated.” Courts and Judici al
Proceedings Article, 810-307 also provided in relevant part:

(e) Prima facie evidence of intoxication. -
If at the tinme of testing a person has an

2 See Md. Code (1974, 1995 Repl. Vol., 1999 Cum. Supp.) Courts & Judicial Proceedings Article
§10-307.
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al cohol concentration of 0.10 or nore, as
determined by an analysis of the person’s
bl ood or breath, it shall be prim facie
evidence that the defendant was driving
whi | e intoxi cat ed.

I n Cctober of 1995, subsection (e) of 810-307 was repeal ed,
and 821-902(a) was anmended to read as foll ows:

(a)(1) A person nmay not drive or attenpt to
drive any vehicle while intoxicated.

(2) A person may not drive or attenpt to

drive any vehicle while the person has an

al cohol concentration of 0.10 or nore as

measured by grans of al cohol per 100

milliliters of blood or grans of alcohol per

210 liters of breath as determined at the

time of testing.
1995 Md. Laws, Chap. 498. During the followng term the
Ceneral Assenbly anended 821-902(a)(2) to read, as it now reads,
“(2) A person may not drive or attenpt to drive any vehicle
while the person is intoxicated per se,” and enacted 811-127.1
which defines intoxicated per se as “having an alcoho
concentration at the tine of testing of 0.10 or nore as neasured
by grams of alcohol per 100 mlliliters of blood or grans of
al cohol per 210 liters of breath.” 1996 Md. Laws, Chap. 652.

Thi s 1996 anmendnent substituted “is driving while

i ntoxi cated per se” for “has an al cohol concentration of 0.10 or
nore as neasured by granms of alcohol per 100 mllinmeters of

bl ood or grams of alcohol per 210 liters of breath as determ ned

at the tinme of testing.” 1995 Ml. Laws, Chap. 652. Thus, the
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Ceneral Assenbly chose to add the |anguage, “A person may not
drive or attenpt to drive while the person is intoxicated per
se” to 821-902(a) to define a person who was driving a vehicle
whi | e i ntoxicat ed.

The ternms “driving while intoxicated and intoxicated per se”
are treated consistently throughout the Transportation Article.
For exanple, 827-101 provides that “It is a msdeneanor to
violate any of the provisions of the Maryland Vehicle Law ...~
and refers only to 821-902 (a),(b),(c), and (d). Section 27-
101(k) provides:

(k) Violation of 821-902(a). - (1) Except as
provided in subsection (q) of this section
any person who is convicted of a violation
of any of the provisions of §821-902(a) of
this article (“Driving while intoxicated or
i nt oxi cated per se”):

(1) For a first offense, shall be
subject to a fine of not nore than $1, 000,
or inprisonnent for not nore than 1 year, or
both ...

(2) For the purpose of second or subsequent
of fender penalties for violation of 821-
902(a) of this article provided under this
subsecti on, a prior conviction of §21-
902(b), (c), or (d) of this article, within
5 years of the conviction for a violation of
§21-902(a) of this article, shal | be
considered a conviction of 821-902(a) of
this article.

We enphasi ze that 827-101 refers only to “the provisions of

8§21-902(a) of this article (Driving while intoxicated or
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intoxicated per se),” then specifically refers to prior
convictions of 821-902(b), (c) or (d) in providing penalties for
subsequent convictions of violating 821-902(a). Mor eover, the
penalties for “Driving while intoxicated or intoxicated per se”
are precisely the sane, further indicating that 821-902(a)

i ncludes both driving while intoxicated and intoxicated per se.

We |l ook now to the violations |odged against appellant in
order to determne whether those violations include driving
while intoxicated per se. On the Uniform Conplaint and G tation
issued to appellant, he was sinply charged with violating 8§21-
902. Section 26-405 provides:

Lesser included offenses under 8821-901.1
and 21-902 - If a person is charged with a
violation of 821-901.1 of this article
(Reckl ess and negligent driving”) or 8§21-902
of this article (“Driving while intoxicated,
whi |l e i nt oxi cat ed per se, under t he
i nfluence of alcohol, or under the influence
of a drug, a conbination of alcohol and a
drug, or a controlled dangerous substance”),
the court may find himguilty of any |esser
i ncl uded of fense under any subsection of the
respective section. (Enphasis added.)

Mor eover, 8 26-405 permits one charged only with violating 821-
902 to be convicted of violating one or nore of its subsections.
As noted, these subsections include: “Driving while intoxicated,

while intoxicated per se, under the influence of alcohol, or
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under the influence of a drug, a conbination of alcohol and a
drug, or a controlled dangerous substance.”
Al t hough appellant was sinply charged with violating 821-
902, as trial began, the prosecutor said, “The State would ask
the Court to proceed on 821-902(a) and (b).” Wiile the verdict
sheet submitted to the jury listed driving while intoxicated and
driving while under the influence of alcohol, driving while
i ntoxi cated per se was not |isted. Accordi ngly, as appellant
was convicted only of driving while intoxicated and driving
whi | e under the influence of alcohol, there was no need to refer
to 821-902(a)’s separate provisions.

Appellant relies on Beckwith v. State, 320 Md. 410, 578 A 2d

220 (1990), to persuade us that he was not charged with 8§21-

902(a)(2). Beckwith was charged with violating 821-902(a), but

convicted of 821-902(b) and the Court of Appeals explai ned:

If the police officer had intended to charge
the greater of fense of driving while
intoxicated so as to enbrace the |esser
of f ense of driving whi |l e under t he
i nfl uence, nunber 34 would have specifically
covered that situation. The police officer
however, did not circle nunber 34. | nst ead,
nunber 35, charging only the greater offense
driving while intoxicated was circled, as
wel | as under scor ed. Under t hese
ci rcunst ances, a reasonable defendant would
conclude that he was being charged with the
greater offense and only the greater
of f ense.
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The chargi ng docunent expressly and clearly
showed how the greater offense of driving
while intoxicated was to be charged so that
it would include the Iesser offense of
driving while wunder the influence. The
defendant was not charged in this nanner.
Instead, the State charged the defendant
with driving while intoxicated in a way
which clearly appeared to exclude the |esser
char ge.

ld. at 415. Hence, Beckwith’s conviction of the |esser charge

was reversed.

Appellant’s reliance on Beckwith is m splaced. As not ed,
Sgt. Christis circled violation nunber 33, which includes all of
821-902's lesser included offenses. W do not agree that
driving while intoxicated per se was excluded. It was not
necessary for the officer to have specified that charge in the
section of the citation entitled “VI CLATION NOT LI STED ABOVE.”

We note that if appellant had been specifically charged with
violating 821-902(a)(2), driving while intoxicated per se, the
State would have been Iimted to the “all or nothing” approach
described in Insley v. State, 32 Ml. App. 46, 48, 358 A 2d 246
247 (1976) (By specifically charging a defendant with 821-902(a)
Driving while intoxicated, the State “forwent the right to drop
down to a |lesser charge, should its proof fail to result in a
conviction of the greater charge.”) The general charge is

permtted because it wuld be inpractical to require the
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arresting officer to make a roadsi de determ nation as to whet her
a suspected drunk driver is intoxicated or under the influence,
that is above or below .10 al cohol concentrati on.

Driving while intoxicated and driving under the influence
of alcohol *“differ only in the grade of proof required to
support a conviction,” See Thonpson v. State, 26 M. App. 442
450, 338 A 2d 411 (1975) rev’'d on other grounds, 278 Ml. 41, 359
A .2d 203 (1976). In enacting 821-902(a)(2), the GCenera
Assenbly provided a method of convicting an accused of driving
while intoxicated by a reduced “grade of proof”. Scientific
evi dence has been presented that the alcohol concentration in
the blood of an accused is 0.10 or nore, the State has
established that the accused was driving while intoxicated per
se.

In sum we hold that when an offender has sinply been
charged with violating 821-902, the offender nay be convicted of
viol ating 821-902 (a), (b), (c) or (d).

B

Appel l ant next contends that the trial court erred in
instructing the jury as follows: “if you find that at the tine
of testing, the defendant had a point one zero percent or nore
by weight of alcohol in the bl ood, the defendant was

intoxicated.” As we have just noted, driving while intoxicated
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per se is a lesser included offense under 821-902. The neaning
of “intoxicated per se” is “having an al cohol concentration at
the tinme of testing of 0.10 or nore ...” 811-127.1(a). As the
State had presented evidence that appellant’s breath test result
reveal ed .13 grans of alcohol per 210 liters of breath, it was,
therefore, proper for the jury to be instructed:

Now you’ ve heard evidence in this case that
the Defendant’s breath was tested for the
pur poses of det er m ni ng t he al cohol i c
content of the Defendant’s bl ood. The
affect of such results is as follows. | f
you find that at the time of testing, the
Def endant had point one zero percent or nore
by weight of alcohol in the blood, the
def endant was i nt oxi cat ed.

See MARYLAND CRIM NAL PATTERN JURY | NSTRUCTION (MCPJI) 4:10. 2. The
“Notes on Use” coments follow ng MCPJI Cr 4:10.2 suggest: *“Use
this instruction if the defendant is charged with ... driving

while intoxicated and/or driving under the influence of alcoho
under Maryland Transportation Code Ann. 821-902 (1992 & Supp.
1996), and the defendant took a blood or breath test.”3
Accordingly, there was no error.
1. DR-15 Advice of R ghts Form
Appellant also urges that the trial court should have

suppressed his breath test results because he was not properly

3 See Maryland State Bar Ass'n, Inc., Maryland Criminal Pattern Jury Instructions, 4:10.2, at
175 (1997). Thereisno suggested pattern instruction for driving while intoxicated per se.
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advi sed of his rights fromthe form DR-15 used by the arresting
of ficer. Form DR-15 was developed by the Mtor Vehicle
Adm nistration (“MVA’) for use in giving a driver charged with
driving while intoxicated and/or under the influence of alcoho
the rights to which he or she is entitled concerning the
possi bl e suspension of his or her driver’s license for refusal
to take a breath test as provided for in 816-205.1(b) of the
Transportation Article. Section 16-205. 1(b) provides in
rel evant part:

(b)(2) Except as provided in subsection (c)
of this section, if a police officer stops
or detains any person who the police officer
has reasonable grounds to believe is or has
been driving or attenpting to drive a notor
vehicle while intoxicated ... the police
of ficer shall

(i) Detain the person;

(i1i) Request that the person permt a
test to be taken; and

(rit) Advi se t he per son of t he
adm nistrative sanctions that shal | be
imposed for refusal to take the test,
including ineligibility for nodification of
a suspension or issuance of a restrictive
license under subsection (n)(1) or (2) of
this section, and for t est results
i ndicating an al cohol concentration of O0.10
or nore at the tinme of testing.

Subsection (n) provides:

Modi fication of suspensi on. - (1) The
Adm nistration may nodify a suspension under
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this section or issue a restrictive |icense
i f:

(i) The licensee did not refuse to take
a test;

(1i)The licensee has not had a |icense
suspended under this section during the past
5 years;

(rit) The licensee has not been
convicted under 821-902 of this article
during the past five years; and

(tv) 1. The Ilicensee is required to
drive a notor vehicle in the course of
enpl oynent ;

2. The license is required for the
pur pose of attending an al coholic prevention
or treatnent program or

3. It finds that the licensee has
no alternative neans  of transportation
available to or fromthe |icensee’'s place of
enpl oynrent and, wthout the |license, the
licensee’s ability to earn a living would be
severely inpaired.

(2) In addition to the authority to nodify a
suspension or issue a restrictive |I|icense
under par agr aph (1D or (4) of this
subsection, the Admnistration may nodify a
suspension under this section or issue a
restrictive license, including a restriction
that prohibits the licensee from driving or
attenpting to drive a notor vehicle unless
the licensee is a participant in the
I gnition I nterl ock System Program
establ i shed under 816-404.1 of this title,
if:

(i) The licensee did not refuse to take
a test;

(i1i) The licensee has not been convicted
under 821-902 of this article; and
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(tii) The license is required for the
pur pose of attending:

1. A noncol | egi ate educati ona
institution ... or,

2. A regular program at an institution
of postsecondary educati on.

(3) |If the licensee refused to take a test,
the Adm nistration may not nodi fy a
suspension wunder this section or issue a
restrictive license except as provided under
par agraph (4) of this subsection.

(4) In addition to the authority to nodify
a suspension or issue a restrictive license
under paragraph (1) or (2) of this
subsection, the Administration nmay nodify a
suspension wunder this section or issue a

restrictive license to a |l|icensee who
participates in the Ignition Interlock
System Program ... for at least 1 year.

In the instant case, Sgt. Christis read the following to
appel lant fromthe 1994 DR-15 form

You have the right to refuse to submt to
the test. Your refusal shall result in an
adm ni strative suspension of your Maryland
driver’s license or vyour driving privilege
if you are a non-resident. The suspension
by the Mdtor Vehicle Admi nistration shall be
120 days for a first offense and one year
for a second or subsequent offense. If you
refuse to submt to the test, you wll be
i neligible for a nodi fi cation of a
suspension or issuance of a restrictive
license. (Enphasis added.)

Appel | ant believes this to be both inadequate and
I haccur at e, because 816-205.1(b)(2)(iii) requires that an

accused be advised that, even if the test is refused, WA nay
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nodi fy suspension of the driver’s license or issue a restrictive
license if the offender agrees to a one year participation in
the Ignition Interlock System Program In other words
appel l ant believes the Form DR- 15 used by the arresting officer
should have included an explanation of §816-205.1(n)(4). In
addition, appellant believes 816-205(n)(4) renders i haccurate
the final enphasized sentence on Form DR- 15.

After closely review ng 816-205.1 together with the Form DR-
15 wused by the arresting officer, we conclude that the
provisions of 816-205.1(b)(2)(iii) were satisfied. Section 16-

205.1 requires appellant to be advised of “admnistrative

sanctions” for refusing the test. It does not require the
i nclusion of subsection (n)(4). It requires only the inclusion
of (n)(1l) and (2). Since the latter subsections describe

options unavailable to one who refuses the breath test, the DR-
15 form includes such “sanctions.” As the State correctly
points out, the “nere possibility that an offender m ght qualify
to participate in the Ignition Interlock System Prograni is a
privilege or a bonus, not a sanction.

Qur conclusion is supported by 816-205.1's |egislative
history, as well as the cases that interpreted 816-205.1 prior
to being anended in 1993 and 1998. Prior to being anended in

1993, 816-205.1(b)(2)(iii) required an arresting officer to:
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Advise the person of the admnistrative
sanctions that shall be inposed for refusal
to take the test and for test results
i ndi cating an al cohol concentration of O0.10
or nore at the tinme of testing.

In 1993, 816-205.1(b)(2)(iii) was anmended to require that an
arresting officer:

Advise the person of the admnistrative
sanctions that shall be inposed for refusa

to take the test, including ineligibility
for nodification of a suspension or issuance
of a restrictive license, and for test

results indicating an alcohol concentration

of 0.10 or nore at the tinme of testing.

(Enmphasi s added.)
1993 Md. Laws, Chap. 407. This anmendnent was in response to
Hare v. Motor Vehicle Admn., 326 MI. 296, 604 A 2d 914 (1992),
and Mdtor Vehicle Admin. v. Chanberlain, 326 Ml. 306, 604 A. 2d

919 (1992), in which the Court of Appeals considered the advice
i ntended by the legislature to be given a driver by an arresting
of ficer.

In Hare, the appellant insisted that he was required to be
advised by the arresting officer that if he refused to take the
test, he would not be entitled to nodification of suspension of
his license or to a restrictive license. 326 M. at 300. The
Court concluded that “[a] driver need not be told of every
concei vable incentive for taking a chemcal test[.] I1d. at 304.

I n Chanberlain, the Court said:
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Asi de from 816-205.1(b)(1), the critica

provi si ons of t he statute refer to
“adm nistrative sanctions that shall be
i nposed;” it is only those of which a driver
is required to be inforned. Mere potenti al
eligibility for nodification of suspension
or for a restrictive license is not an
“adm nistrative sanction that shal | be
i nposed.” Eligibility for nodification of
suspension or for a restrictive |I|icense

becones reality only if the driver neets the

statutory prerequisites, see 816-205.1(m

[ now subsection n] and , then, only if the

ALJ, in the exercise of discretion, finds

nmodi fication of suspension or issuance of a

restrictive |license appropriate.
326 Md. at 318. As the General Assenbly chose not to agree, an
arresting officer is now required to inform an accused that the
refusal to submt to the test wll affect the driver’s
eligibility for a nodification of suspension or a restrictive
license.

When Chapter 526 of the Acts of 1998 was enacted to expand

the wuse of the Ignition Interlock System Program 816-

205.1(b)(2)(iii) was anmended to its current |anguage:

Advise the person of the admnistrative
sanction that shall be inposed for refusa

to take the test, including ineligibility
for nodification of a suspension or issuance
of a restrictive |icense under subsection
(n)(1) or (2) of this section, and for test
results ...

(Emphasi s added.)
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Thi s anmendnent arose from changes to subsection (n) concerning

the Ignition Interlock System Program The follow ng enphasi zed

| anguage has been added to subsection (n):

(2) In addition to the authority to nodify a

suspension or issue a restricti
under paragraph (1) or (4)

ve |icense
of this

subsection, the Admnistration may nodify a
suspension wunder this section or issue a

restrictive license, including a

restriction

that prohibits the licensee from driving or
attenpting to drive a notor vehicle unless
the licensee is a participant in the

I gnition I nterl ock System

Program

establi shed under 8§16-404.1 of this title,

i f:

(3) If the licensee refused to take a test,

the Adm nistration may not

nodi fy a

suspension wunder this section or issue a
restrictive |license except as provided under

par agraph (4) of this subsection.

(4) In addition to the authority to nodify a

suspension or issue a restricti
under paragraph (1) or (2)

ve |icense
of this

subsection, the Admnistration may nodify a
suspension under this section or issue a
restrictive license to a licensee who

participates in the Ignition

System Program established under

of this title for at least 1 year.

| nterl ock
816-404.1

The MA now has authority to nodify a suspension or

i ssue a

restrictive license to a driver who has submtted to the test

under subsection (n)(1), (2) or (4) and

to a driver

refused the test only under subsection (n)(4). I n ot her

who has

wor ds,
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a driver whose license is suspended pursuant to 816-205.1 is
eligible for the Ignition Interlock System Program even if the
test is refused. Neverthel ess, participation in the Ignition
Interl ock System Program depends on whether an Adm nistrative
Law Judge determnes that the offender’s participation is
appropri ate.

As we see it, 816-205.1(b)(2)(iii)’'s amendnment did not
affect the Form DR-15 advice. An accused nust still be advised
by an arresting officer of the “admnistrative sanctions” for
refusing to submt to the test, and not of the full panoply of
possibilities left to the discretion of the WA The 1998
anmendnment to 816-205.1(b)(2)(iii) was the result of an anmendnent
to subsection (n). An arresting officer is not required to
explain an offender’s eligibility for the Ignition Interlock
System Program |If that had been the intent of the |egislature,
816-205.1(b)(2)(iii) wuld refer to entire subsection (n),
rather than to just two of its portions.

W now turn to appellant’s assertion that he was not given
accurate advice from the Form DR-15 used by the arresting
of ficer. We agree that 816-205.1(n)(4) renders inaccurate the
fol |l owi ng | anguage: “I'f you refuse to submt to the test, you

will be ineligible for a nodification of a suspension or
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i ssuance of a restrictive license,”* but we do not agree that it
requires suppression of the results of the breath test
adm ni stered to appellant. Under these circunstances, appellant
suffered no prejudice, nor does appellant claim that this
i naccurate information in any way interfered with his decision
to take the breath test.

After having been given Form DR-15 advice, appellant first
refused to take the breath test, then changed his mnd and took
it. The admi nistrative sanctions that apply to an offender who
refuses to take the breath test apply no |longer when the
of fender decides to take the test. Since the Interlock Ignition
System Program i s now avail able to an accused whet her or not the
test is taken, appellant suffered no prejudice.>®

JUDGVENTS AFFI RVED;, COSTS
TO BE PAI D BY APPELLANT.

* Thiswould explain why Form DR-15 was amended by the MV A in February of 1999. The new
Form DR-15 provides, “Y ou will beineligible for modification of the suspension or issuance of arestrictive
license; except in certain circumstances, atest refusal suspension may be modified and arestrictive license
issued, if you agreeto participatein the Ignition Interlock Program for at least 1 year.” We do not agree that
thischangeindicatesthat thisinformation wasrequired. It merely correctsan inaccurate statement following
the enactment of subsection (n)(4).

®> Even had appellant shown prejudice, we question whether he would have been deprived of the
process he was due. See Hare, supra, 326 Md. at 303, Darrikhuma v. State, 81 Md. App. 549, 568 A.2d
1150 (1990).



