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This matter, which is before the Court for the second tine,
has its genesis in the 1995 termnation of Dr. Frank Samuels,
appellant, from the position of Vice President of Academc
Affairs for Baltinore Cty Comunity College (“BCCC’ or the
“College”). Pursuant to Md. Code (1978, 1999 Repl. Vol.), 8§ 16-
503(b) of the Education Article (“E A"), BCCC “is an
institution of higher education of the State of Maryland.”?

In 1996, appellant filed a nulti-count conplaint in the
Crcuit Court for Baltimore City against Dr. James D
Tschechtelin, President of BCCC, the Board of Trustees of the
Col lege (the “Board”); the individual nenbers of the Board (the
“Trustees”);? and the State of Maryland, appellees herein. As
to all appellees, jointly and severally, Samuels challenged his
term nation, alleging breach of his enploynent contract (Count
l); breach of the inplied covenant of good faith and fair

dealing (Count I1); denial of procedural due process under the

1 BCCC was fornmerly known as the New Community Coll ege
Bal ti nore. See E.A. 8§ 16-503. See Gardiner v. Tschechtelin,
765 F. Supp. 279, 281-82 (D. M. 1991), for a discussion of the
hi story of BCCC.

2 In our discussion, we shall use the term “Board” to refer
collectively to the trustees as the governing body of the
College, see E A 8 16-504(a), and we shall wuse the term
“Trustees” to refer collectively to the individual nenbers of
t he Board.
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Fourteenth Amendnent to the United States Constitution and the
Maryl and Declaration of Ri ghts (Count L11); deni al of
substantive due process under the Fourteenth Anendnent to the
federal Constitution and the Maryland Declaration of Rights
(Count 1V); defamation (Count V); racial discrimnation, in
violation of 42 U S C § 1981 (Count VI); and racial
discrimnation, in violation of 42 U S C. § 1983 (Count WVII).
Over a three-year period, the circuit court disposed of the
entire conplaint through dism ssal and sumrary judgnent.

On appeal, Dr. Sanuels does not challenge the court’s ruling
in appellees’ favor as to Count VI. Moreover, with respect to
the other counts, appellant disputes the lower court’s rulings
only as to certain appellees. Dr. Sanuels presents four
guestions for our review, which we have rephrased and reordered:

l. Did the circuit court err in dismssing Counts

1l and IV as against Dr. Tschechtelin and the
Trustees under the Maryland Declaration of
Ri ght s?

1. As to Counts | and Il, did the circuit court err
in granting summary judgnment in favor of all
appel lees with respect to the clains for breach
of contract and breach of the inplied covenant of
good faith and fair dealing?

L1, Did the circuit court err in granting sumrary

judgnment in favor of Dr. Tschechtelin as to the
def amati on clai masserted in Count V?

V. Wth respect to Count VII, did the circuit court

err in granting sunmmary judgnment in favor of Dr.

Tschechtelin and the Trustees as to the alleged
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violation of 42 U S.C. § 1983?
For the reasons that follow, we shall affirmin part, vacate

in part, and remand for further proceedi ngs.

| . FACTUAL BACKGROUND
A. Mtion to Dismss?
Dr. Sanuels, who is African-American, earned his Ph.D. in
Soci ology in 1970. Prior to joining the BCCC adm nistration,
Dr. Samuels held various administrative positions with the Wayne
County Conmmunity College in Detroit, Mchigan and the M| waukee
Area Technol ogy College in Wsconsin. In 1991, Dr. Sanuels was
appointed Vice President of Academc Affairs for the College.
The appoi ntnent was evidenced by a Letter of Appointnment dated
Oct ober 29, 1991, from Dr. Tschechtelin to Dr. Sanuels. It was
signed and dated by Dr. Sanuels on Novenber 3, 1991, and
approved by the Board on or about Novenber 20, 1991. Att ached
as an exhibit to the conplaint, the Letter of Appointnent
stated, in pertinent part:
| am pleased to offer you an appointnment as Vice
President of Academic Affairs. | am confident that

you wll contribute significantly to our goal of
bui | di ng a nodel urban community coll ege.

3 In this section, we have limted our sunmmary to those
facts alleged in the conplaint and the exhibits attached
t her et o.
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Your appointnent, which is subject to approval by
the Board of Trustees on Novenmber 20, 1991, w Il begin
on February 3, 1992. . . . This appointnment is
subject to the policies and procedures of the Board of
Trustees of the New Community College of Baltinore,

i ncluding those governing the terns and conditions of

enpl oynment for admnistrators and professional staff

and the Maryl and State Departnent of Personnel.

Pl ease i ndi cate your accept ance of this
appoi ntmrent by signing in the space provided bel ow and
returning this letter (original copy) to the Human
Resources O fice wthin five days. You should retain
the copy for your files.

Dr. Sanuels contends that he also entered into a witten
enpl oynent contract with the Board (the “Enploynent Contract”)
in the Fall of 1991. The | ast page of the Enploynent Contract
stated, in typed text: “Approved by Board of Trustees 3/20/91.”
An unsigned copy of the Enploynment Contract, dated Novenber 21
1991, was attached as an exhibit to the conplaint.* It provided
that the appointnent was “subject to the authority of the Board
of Trustees and the President and the policies and procedures of
the College as they nay be established, nodified or amended from

time to tine.” Wt hout further elaboration, appellant alleged

that the Enploynent Contract was renewed for the 1993/1994 and

4 At his deposition, Dr. Samuels explained that he had

received two copies of the Enploynent Contract, signed and
returned one, kept the other for his records, but never received
a signed copy. Appel l ees disputed the wvalidity of the
Enpl oyment Contract, arguing, inter alia, that because the
Enpl oyment Contract was not executed by an agent of the State
there is no agreenent enforceable against the State.
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1994/ 1995 terns.

Referring to Dr. Sarnuels as the “Adm nistrator/Professional
Staff Menber,” the Enploynent Contract further provided, in
part:

2. Term
Unless otherwise termnated in accordance
with the policies and procedures of the College, the
term of this agreenent shall conmence on February 3,
1992, and term nate on February 2, 1993.

3. Not i ce:
The President shall give witten notice of
intent to offer a new appointnent 90 days before the

term nation date. Failure to provide advance notice
shall not entitle an enployee to renewal of the
contract.

4. Dismissal During the Termof the Contract:

A The Board nmay di smss the Adm nistrator/
Prof essional Staff Menber for cause at any tine on
recommendation of the President of the College
provided that the Adm nistrator/Professional Staff
Menmber is given at least thirty days witten notice of
the grounds for dismssal and afforded an opportunity
for reconsideration by the President.

B. The President of the College may
i medi ately suspend with pay an Admnistrator/
Professional Staff Menber who is recomended for
di sm ssal as provided herein.

C. An Adm ni strat or/ Prof essi onal St af f
Member who is dismssed by the Board shall have the
right to file a grievance with the Secretary of
Personnel for the State of Maryl and.

D. In the event that the Adm nistrator/
Prof essional Staff Menber is dismssed, this Contract
shall automatically termnate as of the effective date
of the dism ssal and the College shall have no further
obligation under this Contract.
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E. Nothing in this <contract shall be
construed to |limt the authority of the Board to
term nate this agreenent based on fiscal exigency.

* * *

7. Non-applicability of Tenure or Simlar
St at us:

It is specifically understood and agreed that the
Adm ni strative/ Professional Staff Menber shall not be
deemed to be granted tenure or simlar status by
virtue of entering into this agreenent.

* * *

10. Entire Agreenent:

This contract contains the conplete agreenent
between the Adm nistrator/Professional Staff Menber
and the Board. This agreenent shall be governed by
the laws of the State of Maryland and the policies and
procedures of the College and, as of its effective
date, shall supersede all other agreenents between the
parties. Any nodification of this agreenment shall be
in witing and signed by both parties; however,
nothing in this agreenent shall be construed to limt
the authority of the Board to establish, anend or
nodi fy the policies and/or procedures of the College.

On January 22, 1992, prior to the commencenent of Dr.
Sanuel s’s service, the Board adopted a “Revised Policy for the
Appoi ntment and Evaluation of Admnistrators and Professional
Staff” (the “Revised Policy”), which was attached as an exhibit
to the conplaint. The Revised Policy included a cover page that
di scussed its rationale, explaining that the Revised Policy
“creates a plan for the appointnent, evaluation, and retention
of adm nistrators and professional staff at [BCCC].” NMbreover

the cover letter indicated that the Revised Policy nmade severa
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“maj or changes,” including:

1. One-year contracts for adm ni strators and
prof essional staff will be replaced by letters of
appoi ntnment offered by the President and accepted
by the enployees before beginning work. The
appoi nt ment s will have no end dat e;
adm nistrators and professional staff wll serve
at the pleasure of the President and the Board of
Trust ees.

2. Sel f-assessnent and evaluation will be based on

the enployee[’s] performance in achieving their
goals that were approved in their previous
eval uati on.

Letters of appointnment will be offered to newy
hired adm nistrators and professional staff, effective
i mredi atel y. Currently enployed admnistrators and
pr of essi onal staff wi | | be offered letters of

appointnment at the end of their current contract
period, provided the College elects to continue their
enpl oynent .

The Revi sed Policy provided, in pertinent part:

1. DEFI NI TI ONS

a. Adm ni strators and Professional Staff

For purposes of this evaluation policy,
adm nistrators and professional staff are
full-time, permanent enployees, including
the Vice Presidents . . . . This policy
does not apply to the President, who is
eval uated by the Board of Trustees.

* * %
2. GENERAL POLI CY
a. Adm nistrators and professional staff nust
accept letters of appointnent offered by the
Pr esi dent before beginning work. The
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appoi ntnent s wi |
adm ni strators
serve at the pleasure of

the Board of Trustees.

have
and prof essional

dat e;
wi |
and

end
staff
the President

no

b. [ BCCC] wi | | conduct annual per f or mance
eval uati ons of adm ni strators and
prof essional staff in accordance wth the
policy and procedures stated in this
docunent .

C. Newly hired adm nistrators and professional

staff will be required to prepare, wthin
the first 3 nonths of their enploynent, a
list of 4 to 6 goals. These goals nust
represent specific, quantifiable objectives
appropriate t o t he
adm ni strative/ professional position; these
goals nust be approved by the enployee’s
supervi sor.

3. EVALUATI ON PCOLI CY

Adm ni strators and pr of essi onal staff will be

to
Each eval uation w |l
very good, [ good,

eval uated according
st at ed bel ow.
of excellent,
a. Adm ni strators and professional
evaluation results in a
w |
at the t he
t he

staff

of
as
t he

concl usi on
which 1s defined
Trustees accepts
term nation.

initial
staff

After the
pr of essi onal
with their

that will, if followed, res
i nproved performance within a

eval uati on,
who are

5

“very good” was not originally part of
was added by the President’s staff on or
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fair,

rating of
be given a thirty day notice of
eval uation
dat e

rated fair
supervisors to develop an action plan

and criteria
result in a rating
or poor.

staff whose first
fair or poor
term nation
process,
the Board of
recomrendation for

adm ni strators and
will work

ult in neasurably
reasonabl e period

the Revised Policy,
about January 6,

A note on the Revised Policy indicated that the rating of

but
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of time, to be determ ned by the supervisor. | f
t he next rating of an adm ni strator or
prof essional staff remains fair or descends to
poor, the enployee will be given a thirty day
notice of termnation at the conclusion of the
eval uation process, which is defined as the date
the Board of Trustees accepts the staff
recommendation for term nation.

C. After the initial evaluation, admnistrators and

prof essional staff who are rated poor wll be
given a thirty day notice of termnation at the
conclusion of the evaluation process, which is
defined as the date the Board of Trustees accepts
the staff recommendation for term nation.

The eval uation procedures referred to in the Revised Policy
included responsibilities for both the admnistrator/staff
menber and t hat i ndi vi dual " s super vi sor. The
adm nistrator/staff nenber was to perform a self-assessnent,
list goals for the successive evaluation period, and prepare a
current job description. The supervisor was required to rate
the admnistrator/staff nenber upon review of the naterials
prepared by the adm nistrator/staff nmenber and an interview.

After conpleting an evaluation, the supervisor was required
to submit his or her conclusions, along with the naterials
prepared by the admnistrator/staff nenber, to the supervisor’s
superi or. But , the Revised Policy nade clear t hat
“[e]valuations conducted by the President are not subject to

review.” In all cases other than a presidential review, the

eval uation materi al s wer e ultimately subm tted to t he
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appropriate vice president who, upon satisfaction of the
remai ni ng criteria, was “responsi bl e for t aki ng t he
recomendations to the President.” Under the heading
“ EVALUATI ON PROCEDURES, ” t he Revi sed Policy concl uded:

[4.] e. Consultation with the Adm nistrator or
Pr of essi onal St aff
The supervisor who perforned the evaluation
should discuss the evaluation wth the
adm nistrator or professional staff, give
t he enpl oyee an opportunity to nake conments
about the evaluation, have him or her sign
the evaluation and provide himor her with a

copy. The supervisor should then pass the
material s on to the appropriate Vice
President who will be responsible for taking

the recomrendati ons to the President.

g.!8 Reconsi deration by the President
Adm ni strators and pr of essi onal staff
recoomended for termnation nmay request
reconsi deration by the President.

h. Reconmendations to the Board of Trustees by
t he President
The President will nmake recomendations to

the Board of Trustees for termnations at
the next neeting of the Board. There is no
appeal to the Board of Trustees of the
President’s recomendati on.
As Dr. Sanuels’s supervisor, Dr. Tschechtelin conpleted a
witten evaluation of appellant on August 26, 1993, for the
period of Dr. Sanuels’s first 18 nonths at BCCC, from February

3, 1992 to June 30, 1993. Dr. Tschechtelin rated Dr. Sanuels as

¢ The paragraphs skip from “e” to “g” wthout any apparent

oni ssi on.
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“very good” and recommended a salary increase. The conpl ai nt
suggested that this was the only occasion Dr. Sanuels was
eval uated, “despite the [Revised Policy’'s] requirenents” of an
annual eval uati on.

Not wi t hst andi ng the favorabl e eval uation in August 1993, Dr.
Tschechtelin “notified Dr. Sanuels that he was termnated via
correspondence dated January 17, 1995," effective February 17,
1995. The termnation was allegedly wthout cause. Al t hough
the correspondence was not attached to the conplaint, appellant
clainmed it directed him*®“to renove his personal effects fromhis
office within 3 days and provided no further information wth
respect to appeals, reconsideration, or otherw se.” No nention
was nade of any action by the Board in connection with the
term nation.

According to the conplaint, Dr. Tschechtelin subsequently
made a defamatory statenent to Yvette Aldrich, a staff witer
for The Baltinore Afro-Anerican (the “Newspaper”), a newspaper
circulated in the Baltinore nmetropolitan area with a readership
of approxinmately 88,000 persons. The statenment was published in
an article on March 11, 1995, which attributed to Dr.
Tschechtelin the coment “that Sanuels had been term nated for
poor performance.” The article was not included as an exhibit

to the conplaint.
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On February 28, 1996, Dr. Sanuels filed suit, seeking
conpensatory and punitive damages and attorneys’ f ees.
Appel | ees answered on June 13, 1996, asserting, inter alia, five
affirmati ve defenses: (1) Dr. Sanuels failed to state a claim
upon which relief could be granted; (2) appellant’s suit was
barred by sovereign imunity; (3) the individual Trustees and
Dr. Tschechtelin were protected by qualified imunity; (4)

appel l ees’ actions were based on “reasonable factors other than

race, color or national origin”; and (5 Dr. Samuels “was
term nated because of poor performance and an unw |l lingness to
i nprove his performance.” Appellees’ answer was acconpani ed by

a notion to dismss all counts.

On August 30, 1996, appellees filed an anended answer that
included as an additional affirmative defense the contention
that Dr. Sanuels’s contract clainms (counts | and I1) were barred
by the statute of Ilimtations. Appel l ees again raised the
statute of Ilimtations in a “Reply Menorandum in Support of
Def endants’ Motion to Dismss,” filed on Septenber 20, 1996. In
a “surreply” filed in opposition to appellees’ reply nenorandum
appellant clainmed that appellees waived the defense of statute
of limtations because they failed to raise it in the original
answer . At a hearing on appellees’ notion to dismss, the

circuit court agreed with appellant’s waiver argunent as to the
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statute of limtations. In addition, the court determ ned that
there was a dispute between the parties as to the validity of
t he Enploynent Contract. But, by orders dated Decenber 23,
1996, and March 7, 1997, the circuit court (Dancy, J.) dism ssed
Counts 111, 1V, and VI against all appellees; Count V as agai nst
the State, the Board, and the Trustees; and Count VII as agai nst
the State and the Board. Accordingly, Count V, as against Dr.
Tschechtelin, and Count VII, against the individual Trustees and

Dr. Tschechtelin, remai ned vi abl e.

B. Mdtions For Summary Judgnent

On April 3, 1997, appellees filed their first notion for
summary judgnent with respect to those clains that the court had
not dismssed in its orders of Decenber 1996 and March 1997.
Appel | ees’ nmenorandum filed in support of their notion included
nunmerous exhibits, including an affidavit by Dr. Tschechtelin
dated April 3, 1997. There, Dr. Tschechtelin referred to the
August 26, 1993, evaluation nentioned in appellant’s conplaint.
The 1993 report, which was attached to Dr. Tschechtelin's
affidavit, highlighted various strengths and weaknesses of
appel lant, and said, in part:

Dr. Sanmuels is a man of strong academ c experience who

is quite famliar with issues related to faculty and

academc life. He expresses high expectations for

excel l ence anobng students and faculty. He is
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friendly, hard  wor ki ng, and commtted to the
phi | osophy of the conmmunity coll ege.

During the past year, he was instrunental in preparing
for the successful Mddle States self-study and
subsequent accreditation teamvisit.

He does a good job when he addresses student groups
and organi zations, encouraging them to do their best
and notivating themto work hard.

Anmong his major acconplishnents during the past nonths
are devel oping a program review and eval uati on policy,
i nproving the planning and budget devel opnent process
for the division, and assisting with the devel opnent
of a plan for assessing student | earning outcones.

He also initiated the updating and standardizing of
the course syllabus format for all College courses, a
part-tinme faculty handbook, neetings of the Academc
Advi sory Councils, plans for tech prep, and the
i ntroduction of Suppl enent al Instruction in the
devel opnent al area.

Dr. Sanuels needs to be nore “PR conscious.” In
addition to nmaking sure that the fundanmentals of sound
academc life are in place, he needs to be sure that
there are well publicized innovations that capture the
i mgination of people and that notivate sponsors to
provi de increased funding.

He needs to continue to work on the inprovenent of
teamwrk with his peers.

He needs to increase his informal interaction and
comruni cation with the faculty mnmenbers. | suggest
that he visit classes and departnment neetings. I
would also |like himto becone nore active and visible
in comunity activities and events.

His personal followup on projects the details of
their inplenentation [sic] needs to be inproved, as in
the case of the [Student Instructional Report] data in
faculty eval uati on.
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Dr. Sanuels needs to be careful to be objective in the
eval uation of persons in his division.

Dr. Tschechtelin’s report also docunented a nunber of goals
for Dr. Sanuels for the com ng year, including:

! Taking steps to inprove educational quality as
measured by trends in the student success
(retention to graduation), job placenent anong
graduates  of career progr ans, and academ c
success upon transfer.

Pronoti ng teammwork anong the Col | ege divi sions.

Assuring proper and timely admnistration of the
Student Instructional Report, wusing it in the
performance eval uation process, and working wth
faculty about how to use it to inprove
i nstruction.

Devel opi ng plans for two new career prograns.

Providing the oversight necessary to assure an
excellent self-study and team visit of the
Respiratory Technol ogy program

Coordinating the design and inplenmentation of a
facul ty devel opnent program

Evaluating the departnent chairs in their
adm ni strative capacity.

Making greater wuse of his personal conputer,
including using LAN mail, and checking it every
day.

As we noted, in the evaluation, Dr. Tschechtelin rated Dr.
Sanmuel s as “very good” and recommended a salary increase. The
|last page of the report <contains the signatures of Dr.
Tschechtelin and Dr. Sanuel s.

Not wi t hst andi ng t he positive characterizations of
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appellant’s work in the August 1993 report, Dr. Tschechtelin
averred in his affidavit that Dr. Sanuels failed to satisfy

nearly all of the goals in that report, including:

inmproving teammork wth his peers; inproving his
followup on projects and paying nore attention to
detail; assuring the proper and tinely inplenentation

of the Student Instructional Report in evaluating
faculty menbers; devel oping plans for two new acadenic
prograns; providing oversight to assure an excellent
sel f-study and successful visit of the accreditation
team for the Respiratory Therapy program and making
greater use of his personal conputer, including LAN
mail (e-mail).

According to Dr. Tschechtelin, Dr. Sanuels’s alleged
deficiencies pronpted Dr. Tschechtelin to draft a nmenorandum
targeting five areas of inprovenent. The nenorandum dated June
16, 1994, provided, in part:

There are several areas needing inprovenent that

| would like to discuss with you . . . . In the

interest of clear comunication, | have witten about

them that way we can discuss them at our next bi-
weekly neeting. | would like you to:

1. Get closer to the details of the Academc

Affairs Division. You need to be nore

involved in the key aspects of your

di vi sion, asking questions, and meking sure
that what your staff does nmakes sense to
you. For exanple, the budget proposal for
two new faculty nenbers in FY 1996 plus an
honors program at $10,000 does not seem
possi bl e for $82,000. | would like you to
make increasing use of data tables to help
gui de decisions, such as the replacenent of
faculty when a vacancy occurs.

2. Understand and apply the principles involved
in the new fiscal reality. I was
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Dr.

with a
one idea

di sappointed that your division,
budget of over $10 nmillion, had not
about how funds coul d be recycl ed.

3. Be Dbetter organized and follow up on
requests. Specifically, | want you to
maintain a list of the things that | have
asked you to do and to report on the status
of each of them when we have our bi-weekly
nmeet i ngs.

4. Lead the Academ c Affairs Division away from
“divisionisntf and toward a greater sense of

teammork. There are too many persons in the
Academic Affairs Division who regard it as
i nherently superior to the other divisions
of the Coll ege.

5. Take initiative to think through the roots
of key problens and challenges, outline the
alternatives that we have for addressing

them summarize this in brief witten form
and discuss it with me. An exanple of this
is the recent contention with the faculty

and the eval uation process in particular.

Tschechtelin further averred that he prepared this

menmor andum in anticipation of Dr.

for the 1993/1994 term
to the docunent

Tschechtelin’s points, and said:

On June 22,

Sanuel s’ s upcom ng eval uation

1994, Dr. Sanuels responded

with a seven-page nenorandum addressing Dr.

| am not soneone recently off the streets who need

[sic] close
agreed upon
acconpl i shnent ,
resources, and

supervi si on
obj ect i ves,
reporting

They w Il be acconplished.
conpr ehensi on, nmy professiona
deval ued. It is clear

bet ween nmysel f and t he

envi ronnent . [

-17-

Pr esent

deadl i nes and
the objectives wll

me wth clear,
tineline for their
reasonabl e
be acconpli shed.
For reasons beyond ny
standing is being

that we need to review the fit

current instituti ona

wel cone the opportunity to do so at



our next meeting.

Al though Dr. Samuels and Dr. Tschechtelin net on June 28,
1994, to discuss the nenoranda, Dr. Tschechtelin stated that he
saw little inprovenent during the ensuing three nonth period.
Accordingly, on OCctober 4, 1994, Dr. Tschechtelin infornmed
appellant that he “needed to make a change in the vice
presidency and that [Dr. Samuels] should Ilook for a new
position.” Dr. Tschechtelin offered to help Dr. Samuels find a
new job, and gave him the option of resigning. Because Dr.
Samuel s had not yet vested in the college’ s retirement program
Dr. Tschechtelin also told Dr. Sanuels that he could remain at
the College in a “professorial position.”

On Cctober 27, 1994, Dr. Sanuels told Dr. Tschechtelin that
he was convinced that Dr. Tschechtelin was notivated by “racial
di scrimnation.” Dr. Tschechtelin claimed that he was both
upset and surprised by the accusation, because “this was the
first tinme [ Dr. Sanuel s] had accused me of raci al
discrimnation.” On Novenber 10, 1994, Dr. Sanuels rejected the
vari ous options offered by Dr. Tschechtelin.

After detailing nore than a dozen alleged deficiencies with
respect to appellant’s performance, Dr. Tschechtelin recounted
t he foll ow ng:

At the Board neeting on Decenber 21, 1994, | informed
the Trustees of ny decision to recommend Dr. Sanuel s’
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termnation. At the neeting, | described the problens
with Dr. Sanuels’ performance and the series of
nmeetings that | had held with Dr. Sanuels. | also
reported that Dr. Sanuels had rejected nmy offers of a
faculty position or of assistance in finding a new

j ob. During this Decenber neeting, nenbers of the
Board questioned nme as to the procedural correctness
of his [sic] action, e.g., the steps | had taken to

di scuss the problens with Dr. Sanmuels in an attenpt to
find solutions.

Dr. Tschechtelin delivered a letter of termnation to
appel l ant on January 17, 1995, effective February 17, 1995. The
letter stated, in pertinent part:

| have carefully considered your work at the

Baltimore Gty Conmmunity College and have eval uated

your performance as poor. You have, anong other

t hings, not taken sufficient initiative for innovation

and change and have been out of touch wth inportant

details of the Academic Affairs Division. For these

reasons, | plan to recomrend to the Board of Trustees

that you be dism ssed from enploynent at the Coll ege,

effective February 17, 1995.

Ef fective imedi ately, you are relieved of further
responsibilities and placed on admnistrative |eave.

Pl ease renove your personal effects from your office

by the close of business on January 20, 1995.

The followng day, January 18, 1995, Dr. Tschechtelin
recoomended the dismssal of Dr. Sanuels to the Board at a
cl osed session. According to the mnutes of the Board neeting,
Dr. Tschechtelin “gave a chronology of his neetings with Dr.
Sanuels to discuss Dr. Sanuels’ performance evaluations and

areas needing inprovenent. Dr. Tschechtelin noted specific

areas where Dr. Sanuels did not exercise his |eadership and
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managenment responsibilities.” The mnutes also reflect that the
Board was advised that Dr. Samuels “was given an opportunity to
address the performance issues . . . and failed to nake
i nprovenent.” Moreover, the Board was told that Dr. Sanuels
di sagreed “with alnost all of the performance issues raised by

Dr. Tschechtelin and clainmed that [Dr. Tschechtelin’s] conments

were racially notivated.” In the <course of the Board s
di scussion of the matter, “it became apparent that the night
before the neeting, Dr. Sanuels had called . . . the African

Ameri can nenbers of the Board to request that he be permtted to
address them directly.” The Board denied Dr. Samnuels’s request
to appeal to the Board, noting a previously approved policy
governi ng such matters.

On March 11, 1995, the Newspaper printed a story reporting
Dr. Samuel s’s term nation, which said, in part:

The [BCCC] African American Issues Comittee,
charging that the firing of the school’s vice
presi dent of academc affairs was “politically
nmoti vated” and has worsened racial and gender tensions
at the school, has called for an investigation into
the dismssal as well as other areas of the school’s
adm ni strati on.

Dr. Frank Samuels, the highest ranking African
American at the <college, was given a letter of
termnation on Jan. 17, and three days to clear his
of fice and be off canpus.

The letter came from BCCC s president, Janes
Tschechtelin, and while the commttee said that it was
not questioning his right to term nate enpl oyees, “we
believe that the vice president was fired for the
wong reasons and that the manner in which he was
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fired destabilized the institution.”

When asked about the conplaint, Dr. Tschechtelin
said it would be unethical to discuss the details of
Dr. Samuels’ termnation because it is a personnel
matt er. However, he did state that after |ong
consideration the Board of Trustees concluded that Dr.
Sanuel s’ performance was poor.

* * *

Dr. Samuels told the AFRO that anong the probl ens
he encountered at the school, racism was one of the
| ar gest .

“When | was dism ssed, the president reached down
three levels to find a Wite male to replace ne.

Thus, bypassing the second in comrand, an African

American female with extensive experience at the vice

president’s level,” said Dr. Sanuels.

Dr . Sanuels also provided a |ist of 42
acconplishnents he made at Baltinore Gty Community
Col l ege which he feels proves that he was a strong
advocate for change.

(Enphasi s added).

In an attenpt to defeat summary judgnent, Dr. Sanuels
submtted a nunber of mat eri al s, including excerpts of
deposition testinony. We focus here on his undated affidavit
which provides a detailed and lengthy recapitulation of his
version of the central factual disputes.

In his affidavit, Dr. Samuels described his forner position
at BCCC and detailed his acconplishnents. Additionally, he
asserted that Dr. Tschechtelin told appellant on nunerous
occasions that appellant’s perfornmance was excellent. Dr.

Sanuel s conti nued: “Tschechtelin recognized ny contributions
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were so extensive that whenever | advised Tschechtelin of other
enpl oynment opportunities, including presidencies and vice
chancel |l orships at other institutions, Tschechtelin told ne that
| was an asset to the college and that he wanted ne to stay in
my position.” Appellant clainmed, however, that his relationship
with Dr. Tschechtelin began to sour after a faculty neeting in
May 1994. According to Dr. Sanuels, the faculty protested the
use of Student Instructional Reports in their evaluations, and
criticized Dr. Tschechtelin for budget cuts that resulted in the
loss of five teaching positions. Wien the neeting becane
“heated,” and one professor accused Dr. Tschechtelin of |ying,
Dr. Sanuels maintained that he “had to conme to Tschechtelin's
aid to reestablish decorum?” The followng paragraph from
appellant’s affidavit is pertinent:

It was clear to those present that Tschechtelin could
not maintain order and that the teachers responded to

and respected ne. After this meeting, Tschechtelin
conplained to ne that | was not “controlling the
faculty” and to stop “this divisionism” Tschechtelin
threatened to withhold raises fromthe faculty because
he thought them unappreciative. | advised him against
this course. After this neeting, where it was
apparent that I, an African Anerican, had nore
influence and respect in the College than he

Tschechtelin and ny relationship denonstratively
cool ed.

Dr. Sanuel s suggested that these incidents culmnated in the
June 16, 1994, nenorandum from Dr. Tschechtelin to Dr. Sanuels.
Appel l ant explained that he drafted his June 22, 1994, reply
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menor andum because he “was suspicious of the timng of
Tschechtelin’s nmenorandum” Upon neeting to discuss the
menor anda, appellant acknow edged that he and Dr. Tschechtelin
apol ogi zed and shook hands. Nevert hel ess, appellant “noted [a]
continuing deterioration” in hi s relationship wth Dr.
Tschechtelin, claimng that Dr. Tschechtelin becane increasingly
hostile and critical. Dr. Samuels attributed this behavior to
raci sm stating:

Tschechtelin did not becone hostile towards nme until

it becane obvious that |, as an African American, had

nore influence than he at a predomnantly African-

American institution. So long as | did not obviously

display ny abilities and so cast Tschechtelin into

shadow, Tschechtelin was pl eased W th and

conpl i mentary about my contributions.

After a court hearing on May 28, 1997, the circuit court
(Mtchell, J.) issued an order, docketed on June 18, 1997,

granting summary judgnent to appellees on the remaining parts of

counts V and VII, and on counts | and Il as against the Trustees
and Dr. Tschechtelin in their individual capacities. But, the
court denied appellees’ notion as to counts | and Il against the
Board and Dr. Tschechtelin in their official capacities. The

court said, inter alia, that appellees “did not tinely plead the
statute of limtations defense and it is waived.”
Thereafter, both sides filed notions for reconsideration.

In addition, Dr. Samuels filed a “First Amended Conplaint” on
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August 11, 1997,7 seeking to reinvigorate the contract clains

alleged in the initial conplaint and adding a third count for

wr ongful di scharge. On August 25, 1998, appellees noved to
dism ss or for summary judgnent. At a hearing on Decenber 8,
1997, the circuit court (Mtchell, J.) dismssed the additiona

count in the anmended conplaint and denied the notions to
reconsi der. These rulings are enbodied in an order of Decenber
8, 1997, as clarified and anended by an order of Decenber 15
1999. 8
After the disposition of the notions on Decenber 8, 1997

the defendants appealed the court’s ruling as to the contract
clains under the collateral order doctrine. They argued that
Dr. Sanuels’s contract clainms were barred by sovereign immunity
under M. Code (1984, 1999 Repl. Vol.), 8§ 12-202 of the State
Governnment Article (“S.G"). Dr. Sanuels filed a cross-appeal,
chal | engi ng the disposition of nbost of his clains. W held that
Dr. Sanuels’s contract clainms were barred by sovereign immunity

and declined to review Dr. Sanuels’s issues. Tschechtelin wv.

Samuel s, 124 M. App. 389, 400 (1999) (“Tschechtelin 17). In a

" Unl ess otherwi se noted, our references to the “conplaint”
shall be to the original conplaint.

8 The court’s order of Decenber 8, 1997, was inconsistent
with its oral ruling, because it incorrectly stated that certain
clains had been reinstated. That error was corrected in the
order of Decenber 15, 1999.
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per curiam order, the Court of Appeals reversed, concluding that
the appeal was premature. Accordingly, the appeal was
di sm ssed. Sanmuel s v. Tschechtelin, 353 Ml. 508 (“Tschechtelin
1),

On remand to the circuit court, appellees filed a second
nmotion for summary judgnment, relying on this Court’s reasoning
in Tschechtelin I. After a hearing on Septenber 27, 1999, the
circuit court (Cannon, J.) agreed, concluding that summary
j udgment should be “granted on Counts | and Il . . . for the
reasons stated by the Court of Special Appeals in Tschechtelin
[I] . . . and because the statute of Iimtations began to run on
January 18, 1995.”

We shall include additional facts in our discussion.

1. DI SCUSSI ON

A. Mtion to D smss

1. Standard of Revi ew
In reviewwng the trial court’s grant of a notion to di sm ss,
we assunme the truth of all well-pleaded facts in the conplaint
and reasonabl e inferences drawn therefrom See Mrris v. Osnose
Wod Preserving, 340 Md. 519, 531 (1995); Stone v. Chicago Title
Ins. Co., 330 M. 329, 333-34 (1993); Fick v. Perpetual Title
Co., 115 M. App. 524, 547 n.4, cert. denied, 347 M. 153
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(1997). Moreover, we mnust consider those facts and inferences
in the light nost favorable to appellant. See Bernman V.
Karvounis, 308 M. 259, 264-65 (1987); Parker v. Kowalsky &
Hi rschhorn, P.A , 124 M. App. 447, 458 (1999). If the
conplaint fails facially to disclose a legally sufficient cause
of action, then we nust affirmthe dism ssal order of the notion
court. See Lubore v. RPM Assocs., 109 M. App. 312, 322, cert.
deni ed, 343 M. 565 (1996); Hrehorovich v. Harbor Hosp. Cr.,
Inc., 93 M. App. 772, 785 (1992), cert. denied, 330 M. 319
(1993). This neans that we nust affirm the court-ordered
dism ssal if, even assumng the truth of the facts alleged, Dr.
Sanuels is not entitled to relief as a matter of |aw See
Lubore, 109 M. App. at 322.

2. Due Process Clains Against Dr. Tschechtelin and
the Trustees —Counts |1l and IV

Prelimnarily, we begin with a clarification of those issues
that Dr. Samuel s has abandoned on appeal. Counts Ill and IV of
t he conplaint asserted due process clains against Dr.
Tschechtelin, the Board, the Trustees, and the State, under the
Fourteenth Amendnent to the United States Constitution and
Article 24 of the Miryland Declaration of Rights. At oral
argunent, Dr. Sanuels conceded that the trial court properly

dism ssed the federal due process clainms under the Fourteenth
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Amendnent, because appellant had an alternative avenue for
relief under 42 U S.C. 8§ 1983, as asserted in Count VII, which
was duplicative of the federal constitutional claim Mor eover
Dr. Sanuels does not challenge the dismssal of the alleged
State constitutional violations in Counts Ill and IV as agai nst
the State and the Board.

Therefore, as to counts |1l and IV, we consider only whether
the court erred in dismssing the clains against Dr .
Tschechtelin and the Trustees for alleged violations of Article
24 of the Maryland Declaration of Rights. Article 24 provides
“[t]hat no man ought to be taken or inprisoned or disseized of
his freehold, liberties or privileges, or outlawed or exiled,
or, in any manner, destroyed, or deprived of his life, liberty
or property, but by the judgnent of his peers, or by the Law of
the land.”

Appel l ees counter that the ~court properly dism ssed
appellant’s clains. They aver that Dr. Sanuels failed to allege
facts showi ng the personal involvenent or individual actions of
the Trustees with respect to appellant’s termnation. Appellees
also maintain that “the record is devoid of evidence that

guarantees wunder either the due process or equal protection
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cl auses were violated.”®
We begin by reviewing the pertinent portions of counts |11

and | V.

COUNT 111
Procedural Due Process

* * *

37. Based upon Plaintiff’s Enploynent Contract
with the College and Plaintiff’s conpliance therewth,
Plaintiff had legitimte liberty and property
interests protected by the due process clauses of the
Maryl and Decl aration of R ghts and the 14th Anmendnent
to the United States Constitution.

38. These constitutionally protected interests
may not be termnated w thout procedural due process.
The fundanental requirenments of due process include:
the opportunity to be heard at a neaningful tine and
in a neaningful manner; a hearing conducted by an
inpartial tribunal; conpliance with the established
provisions of the Policy for the Evaluation of
Admi ni strative and Professional Staff; and a full and
fair opportunity to be heard on all pertinent issues
prior to a final determnation regarding termnation
of enpl oynent .

39. Despite the express provisions of Plaintiff’s

 We agree with appellees that appellant does not conplain
on appeal that he was denied equal protection under either
Article 24 or the Fourteenth Anmendnent. Therefore, we need not
consi der that issue. See Elects. Store, Inc. v. Cellco P ship,
127 M. App. 385, 395, cert. denied, 356 M. 495 (1999) (“[I]t
is not this Court’s responsibility to attenmpt to fashion
coher ent | egal theories to support appellant’s sweepi ng
clainms.”); Conaway v. State, 108 M. App. 475, 484 (“[l]n the
absence of argunment in the brief, the point need not be
considered by this [Clourt.”), cert. denied, 342 Ml. 472 (1996).
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Enpl oynment Contract and the policies and procedures of
the College wth respect to the evaluation and
termnation of admnistrative and professional staff,
Def endants failed to perform the required annual
evaluations of the Plaintiff, failed to provide
Plaintiff the opportunity to seek reconsideration of
the decision to termnate him and ot herw se
termnated the Plaintiff’s enploynment wthout cause.
These actions and/or omssions anong other things
denied Plaintiff procedural due process.

40. Likewi se, the Defendants individually owed
the Plaintiff the duty to conply with all of the
Col | ege’ s own rules, regul ati ons and policies,
i ncl udi ng t he policy of t he eval uati on of
adm nistrative and professional enployees as well as
to conply with constitutional due process requirenents

, the Defendants deprived the Plaintiff of his
due process rights by failing to perform the required
annual evaluations, failing to follow established
policies and procedures, failing to make a reasonable
determ nation of cause for dismssal, failing to
provi de Plaintiff t he opportunity to seek
reconsi deration of the recomrendation to termnate him
and otherwise in termnating the plaintiff other than
for cause.

COUNT |V
Subst anti ve Due Process

* * *

45. Based upon Plaintiff’s Enploynent Contract
with the College and Plaintiff’s conpliance therewth,
Plaintiff had legitimate property and liberty
interests protected by the due process clauses of the
Maryl and Declaration of Rights and the 14th Anmendnent
to the United States Constitution.

46. These protected interests my not be
termnated wthout substantive due process. The
protection of substantive due process include [sic]
the right to be free from deprivation of protected
liberty and/or property interests through arbitrary
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and capricious state action.

47. Defendants denied Plaintiff substantive due
process by, anmpong other things, failing to performthe
required annual eval uati ons, failing to mke a
determ nation of cause for dismssal, failing to
provi de Plaintiff t he opportunity to seek
reconsi deration of the recomendation to termnate his
enpl oynent, failing to termnate the Plaintiff for
cause and otherwse failing to conmply wth the
policies and procedures of the College and the
requi renents  of substantive and procedural due
process.

48. Likew se, the Defendants individually, owed
a duty to conply with all of the College’'s own rules,
regul ations and policies including the Policy for the
Eval uation of Admnistrative and Professional Staff,
as well as to conply with constitutional due process
requirenents.

Responding to these allegations through their notion to
di sm ss, appellees contended that appellant failed to state a
cl ai m upon which relief could be granted, stating:

3. Counts 111 (Procedural Due Process) and |V
(Substantive Due Process) fail to state a claim upon
which relief can be granted as to all Defendants, wth
respect to the clains based on the 14th Amendnent.
Were an alternate avenue of relief exists, a claim
cannot be brought based directly on the Constitution
Bivens v. Six Unknown Nanes [sic] Agents [of Fed.
Bureau of Narcotics], 403 U. S. 388 (1971). Counts II
and IV should also be dismssed because they are
duplicative to the due process clains in Count VII (8
1983) .

4. Counts 1IIl1 and 1V, alleging violations of
rights guaranteed under the Maryland Declaration of
Rights, fail to state a claimupon which relief nmay be
gr ant ed. Constitutional <clains are barred by the
doctrine of sovereign immunity and Counts IlIl and IV
hence  nmnust be dismissed wth respect to the
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institutional defendants. The Maryl and constitutiona
clains nust be dismssed as to the defendants nanmed in
their individual capacities because they fail to
all ege sufficient facts to support the clains that the
defendants were personally involved in the allegedly
vi ol ati ve conduct.

(Enphasi s added).

Al though it is clear that the circuit court dism ssed counts
1l and IV in their entirety, it does not appear that the court
actually <considered the State constitutional clainms under
Article 24. The court’s nenorandum acconpanying the order of
Decenber 23, 1996, provided, in relevant part:

The Def endant [ s] cont end| ] t hat t he
constitutional <claims wunder Counts 3 and 4 for
Procedural and Substantive Due Process should be
dism ssed for failure to state of [sic] claim since
they are based directly on the 14th Amendnent due
process clause of the U S. Constitution and these
cl ai ns can be asserted under 81983 and are
duplications of the <clains brought wunder Count 6
[sic], which is under §1983. It is agreed that these
counts should be dism ssed. Section 1983 clains
should be dismssed as to the college and as to the
State of Maryland. Dismssal is appropriate as to the
coll ege because it is a state entity. As to the
i ndi vi dual defendants, there [sic] qualified imunity
and the extent to which they possess it in this
i nstance woul d be a question of fact.

Neverthel ess, the corresponding order of the sane date said
not hi ng about counts |1l and IV. Rather, it stated:
ORDERED, that Defendant’s Mtion to Dismiss is
GRANTED, as to Counts V as to all Defendant[s] except
Tschechtelin, VI | (1983) as to the individual

Def endants, Count WVII (1981 and Maryland Declaration
of Rights), and it is further;
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ORDERED, that Defendants’ Mtion to Dismss is
DENI ED, as to all other Counts.

Recogni zi ng these and ot her inconsistencies, appellees filed
a notion to correct the order on January 2, 1997. That notion

al | eged:

1. The Menorandum states that Counts Il and [V
(counts based directly on U S. Constitution) should be
di sm ssed. The order does not refer to Counts Ill and
IV and should be corrected to include these two
counts.

2. The Order grants the Mtion to Dismss “as to
Count VIl (1983) as to the individual Defendants.”
Based on the text of the Menorandum that should be
corrected to “Count VIl (1983) as to the institutiona

def endants.”

3. The Order grants the Mtion to Dismss “as to
Count VIl (1981 and Maryland Declaration of Rights.)”
It is Count VI that states the claimunder 81981.

Based on a reading of the Court’s decision and
order, it appears that the Court intended to grant the

notion to dismss as to: Counts 111, IV and VI in
their entirety; Count V (defamation) as to all
def endant s W th t he exception of Jamnes D)

Tschechtelin; and Count VII as to all clains except
the 8 1983 clai ns agai nst the individual defendants.

By order of Mrch 7, 1997, the court adopted appellees’
proposed revisions and stated, in part: “ ORDERED, t hat
Def endants’ Mtion to Dismss is CGRANTED as to: Counts |11, 1V,
and VI (81981) in their entirety . . . .7

Under MI. Rule 2-322(c), a notion to dismss is treated as

one for summary judgnent if “matters outside the pleading are
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presented to and not excluded by the court.” See Geen v. H &
R Block, 355 M. 488, 501 (1999). There is no indication,

however, that the court considered any material outside of
appellant’s conplaint, including the exhibits attached and
i ncorporated by reference, or that it treated the notion as one
for summary judgnent. See Ml. Rule 2-303(d) (“A copy of any
witten instrument that is an exhibit to a pleading is a part
thereof for all purposes.”); Allied Inv. Corp. v. Jasen, 123 M.
App. 88, 95 n.2 (1998), rev'd on other grounds, 354 M. 547
(1999); Bell Atlantic-Ml., Inc. v. Mryland Stadium Auth., 113
Md. App. 640, 651 (1997); MlIntyre v. @Qild, Inc., 105 MI. App

332, 354 n.6 (1995). Therefore, our review of the propriety of
the dismssal of the State constitutional clains alleged in
counts IlIl and 1V depends on the content and adequacy of
appel lant’ s conpl aint, including the exhibits appended to it.

The College, along with its governing Board, is a State

agency afforded the protections of sovereign imunity.
Tschechtelin I., 124 M. App. at 398, rev'd on other grounds,
Tschechtelin 11, 353 Md. 508 (1999); E. A 8 16-503(b); cf. Board

of Trustees of Howard Community College v. John K. Ruff, Inc.
278 M. 580, 591 (1976) (concluding that the Board of Trustees

of Howard Community College “was an agency of the State” for
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pur poses of sovereign imunity). The State has wai ved sovereign
immunity in a contract action as to “a witten contract that an
official or enployee executed for the State or 1 of its units
while the official or enployee was acting within the scope of
the authority of the official or enployee.” S.G § 12-201(a);
see ARA Health Servs. v. Departnment of Pub. Safety & Corr.
Servs., 344 Md. 85 (1996).

Absent legislative waiver, the doctrine of sovereign
immunity precludes a damages action against the State for
all eged violations of Article 24. See Ritchie v. Donnelly, 324
Md. 344, 369 (1991). But, a public official who violates a
plaintiff’s Maryland constitutional rights may be personally
liable for conpensatory danages. See kwa v. Harper, M.

_, No. 129, Sept. Term 1999, slip op. at 38-39 (filed July 28,
2000); Ritchie, 324 Md. at 370; Clea v. Myor of Baltinore, 312
Md. 662, 680 (1988). Thus, an individual who has been deprived
of his liberty or property interests in violation of Article 24
“may enforce those rights by bringing a common |aw action for
damages.” Wdgeon v. Eastern Shore Hosp. Cr., 300 Md. 520, 538
(1984). Mor eover, punitive danmages against a public official
are recoverable upon a show ng of actual nalice. Clea, 312 M.
at 680. It is also settled that, in one conplaint, a plaintiff

may bring separate causes of action under 8§ 1983 and Article 24.
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W dgeon, 300 Md. at 534.1°

Both Article 24 and the Due Process Clause of the Fourteenth
Amendnent ! protect an individual’s interests in substantive and
procedural due process. See Ofice of People s Counsel .
Maryl and Pub. Serv. Commin, 355 MJ. 1, 26-27 (1999) (discussing
substantive due process); Roberts v. Total Health Care, Inc.,
349 Md. 499, 508-09 (1998) (discussing procedural due process).
Accordingly, our courts have |ong equated the Due Process C ause
and Article 24. See Commin on Med. Discipline v. Stillmn, 291
Md. 390, 414 n.9 (1981); Pitsenberger v. Pitsenberger, 287 M.
20, 27 (1980); Cty of Annapolis v. Rowe, 123 M. App. 267, 270
(1998) (stating that Article 24 “*protects due process rights
and is construed in pari materia with the federal Due Process

Cl ause (citation omtted)). Consequently, Suprenme Court
decisions interpreting the Due Process C ause “are practically

direct authority for the nmeaning of the Mryland provision.”

0 1 n an action under 42 U S.C. 8§ 1983, a State official can
be sued in his or her individual capacity, official capacity, or
bot h. In certain instances, the official my be entitled to
qualified imunity. See discussion of § 1983, infra. But ,
Maryl and does not recognize the official/individual dichotony
for violations of Article 24, and State officials are not
entitled to qualified imunity in a suit under that provision.
See kwa, slip op. at 38-39; Ritchie, 324 Md. at 373.

11 VWhen we refer to the “Due Process Clause,” we nean the
clause in the Fourteenth Anendment of the federal Constitution.
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Garnett v. State, 332 M. 571, 613 n.20 (1993); accord Owens V.
State, 352 MJI. 663, 669 n.3, cert. denied, 527 U S. 1012 (1999).

Counts Ill and IV inplicate what we have ternmed “categories”
of due process actions, nanely: (1) a procedural due process
claim prem sed on the deprivation of a property interest; (2) a
procedural due process claim premsed on the deprivation of a
liberty interest; (3) a substantive due process claim prem sed
on the deprivation of a property interest; and (4) a substantive
due process claim premsed on the deprivation of a |iberty
i nterest. To be successful in an action alleging denial of
procedural due process in violation of a property interest, a
plaintiff nust denonstrate that he had a protected property
interest, that he was deprived of that interest, and that he was
af forded | ess process than was due. See Ceveland Bd. of Educ.
v. Loudermill, 470 U S. 532, 538-41 (1985); Rowe, 123 M. App.
at 275-76. In Board of Regents v. Roth, 408 U S. 564 (1972),
the Suprene Court discussed what constitutes a protected
property interest:

To have a property interest in a benefit, a person
clearly nust have nore than an abstract need or desire

for it. He nust have nore than a wunilateral
expectation of it. He nust, i nst ead, have a
legitimate claim of entitlement to it. It is a

purpose of the ancient institution of property to
protect those clains upon which people rely in their
daily lives, reliance that nust not be arbitrarily
under m ned. It is a purpose of the constitutional
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right to a hearing to provide an opportunity for a
person to vindicate those clains.

Property interests, of course, are not created by
the Constitution. Rat her, they are created and their
di nensi ons are defi ned by exi sting rul es or
understandings that stem from an independent source
such as state |aw-rules or understandi ngs that secure
certain benefits and t hat support cl ai s of
entitlement to those benefits.

Id. at 577; see Bannum Inc. v. Town of Ashland, 922 F.2d 197
200 (4'M Cir. 1990) (“The Fourteenth Anendnent does not grant
property interests; rather, it protects those interests, derived
from an independent source, from deprivation by the state
W t hout due process.”).

Appel l ant argues that he was not an at-wll enployee.
Rat her, he contends that the State was bound by the terns of the
witten Enploynment Contract, as supplenented by the Revised
Pol i cy. Mor eover , he <clains these docunents created
constitutionally protected property and |iberty interests.
Referring to § 4 of the Enploynent Contract, he averred in the

conplaint that the Board could only termnate him “for cause,”
upon thirty days witten notice, and after an opportunity for
reconsideration by the President. He clainms that the College
attenpted to satisfy the “for cause” conponent of the contract
by discharging appellant for “poor performance.” Presumabl y

relying on T 2(C of the Revised Policy, he also alleged that

appellees were obligated to conduct an annual perfornmance
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eval uati on. According to the conplaint, appellees failed to
conply with the ternms of the docunents, which led to “severe
econom ¢ damage, the loss of [appellant’s] job, the loss of
self-esteem and stature in the comunity, the loss of
prof essional opportunities, [and] extrene enotional pain and
suffering.”

Appel | ees vigorously maintain that appellant was an at-wl|
enpl oyee with “no interest in continued enploynent.” Therefore,
they insist that appellant had no constitutionally protected
property or liberty interest. In making that argunent, they
rely on the contention that the Enploynent Contract was never
si gned. Rat her, appellees assert that the only contract
provided to Dr. Sanuels was the Letter of Appointnent, which
made him an at-will enployee because it had no fixed duration.
Simlarly, appellees argue that the Revised Policy, which had
“no end date,” was not enforceable as a contract, because it was
not signed by a State official or enployee. Al ternatively,
appellees argue that the termnation did not violate the
eval uation procedure in the Revised Policy, because the Revised
Policy does not preclude termnation at any tine when an
adm ni strator’s performance is inadequate.

An enpl oynment agreenent may either be for a fixed term or

at-wll. Hrehorovich, 93 M. App. at 790. An agreenment is
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deened at-will, and thus term nable wi thout cause, when it fails

to specify a particular tine or event termnating the enploynent

rel ati onshi p. Shapiro v. Massengill, 105 M. App. 743, 754,
cert. denied, 341 M. 28 (1995). As the designation inplies,
an enployer may ordinarily termnate an at-will enployee at any
tinme, for alnbst any reason or for no reason. Subur ban Hosp.

Inc. v. Dwiggins, 324 M. 294, 303 (1991); University of
Baltinmore v. 1z, 123 M. App. 135, 170, cert. denied, 351 M.
663 (1998); Shapiro, 105 M. App. at 754. But , at-wi ||
enpl oyment is subject to nodification “by the provisions of an
enpl oyee handbook or the provisions of a personnel policy.” 1z,
123 Md. App. at 171; see Bagwell v. Peninsula Reg’'l Med. Cir.
106 Md. App. 470, 490 (1995), cert. denied, 341 MI. 172 (1996);
Elliott v. Board of Trustees, 104 M. App. 93 (1995); Staggs V.
Blue Cross of Md., Inc., 61 Md. App. 381, 392, cert. denied, 303
Md. 295 (1985).

Neverthel ess, an inportant exception limts the term nation
of an at-will enployee. An at-will enployee may pursue a claim
for wongful discharge if the termnation violates a “clear

mandate of public policy . . . ."2 Adler v. Anerican Standard

2 W note that appellant did not bring a tort claim for
wr ongf ul di schar ge.
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Corp., 291 M. 31, 47 (1981); see Mdlesworth v. Brandon, 341 M.
621 (1996); Ewing v. Koppers Co., 312 MI. 45 (1988); Bleich v.
Florence Crittenton Servs. of Baltinore, Inc., 98 M. App. 123
(1993). Thus, an at-will enployee cannot be “discharged for
exercising constitutionally protected rights.” Castiglione v.
Johns Hopki ns Hosp., 69 M. App. 325, 338 (1986), cert. denied,
309 Md. 325 (1987). Nor can an at-will enployee be term nated
for “refusal to engage in illegal activity, or the intention to
fulfill a statutorily prescribed duty.” Adl er v. Anmerican
St andard Corp., 830 F.2d 1303, 1307 (4" Gr. 1987).

In contrast to enploynent at-will, when an enploynent
agreenent specifies a definite term it may only be term nated
prior to the end of that term for “just cause.” Shapiro, 105
M. App. at 754; see Chai Mgmt., Inc. v. Leibowitz, 50 M. App.
504, 513 (1982). In Shapiro, 105 Md. App. at 760, we expl ai ned:

The concept of “just cause” does not lend itself

to a mthematically precise definition. | ndeed,
“[t]here is no single definition of what constitutes
good cause for discharge.” Rat her, whet her conduct

anounts to “just cause” necessarily varies with the
nature of the particular enploynment. Sinply put, what
satisfies just cause in the context of one kind of
enploynent nmay not rise to just cause in another
enpl oynment situation.

Accord Sachs v. Regal Sav. Bank, 119 M. App. 276, 284 (1998),

aff’d, 352 Md. 356 (1999).
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A public enploynent contract nmay confer a constitutionally
protected property interest in continued enploynent. See Perry
v. Sinderman, 408 U S. 593, 601 (1972); Roth, 408 U S. at 576-
77, cf. Marriott v. Cole, 115 M. App. 493, 509-510 & n.9
(di scussing state university faculty nenber’s claimthat she was
termnated in contravention of protected property interest
evidenced by contract), «cert. denied, 347 M. 254 (1997).
Moreover, a public enployee wth a property interest in
continued enploynent is ordinarily entitled to a limted hearing
prior to termnation and a nore conprehensive hearing after
term nation. See Rowe, 123 MI. App. at 276; see also
Louderm|Il, 470 U S. at 542; Roth, 408 U S. at 569-70.

Appel | ant concedes that “[i]f, under State law, Dr. Sanuels
was purely an at-will enployee, his contract could not give rise
to a constitutionally protected property interest” in his
enpl oynent . See Bishop v. Wod, 426 U S. 341, 344 (1976);
Elliott v. Kupferman, 58 M. App. 510, 520 (1984). But ,
appellant maintains that he was not an at-will enployee and
that, at the very least, a factual question existed as to his
status, rendering dism ssal inappropriate.

Al t hough appellees deny that the State executed a witten
Enpl oynment Contract, we pause to reiterate that, on a notion to
dismss, the notions court was required to assunme the truth of
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all facts alleged in the conmplaint, and to consider the facts
and inferences in the light nost favorable to appellant. Nor
was it the function of the notions court to consider matters
outside the pleadings in order to resolve disputed facts.
Therefore, the Ilower court <could not determne from the
pl eadi ngs whet her appellant actually had a contract. Nor coul d
it decide if appellant was term nated for cause or, instead, for
a bogus or illegal reason. Simlarly, the conplaint does not
reveal on its face that the terms of the contract were
sati sfied. For exanple, it is not evident from the conplaint
that Dr. Sanuels received thirty days witten notice or an
opportunity for reconsideration by the College President.
Mor eover, although the Revised Policy provided for an annual
eval uation, the conplaint does not reflect that this occurred
Accordingly, based on what was before the court at the
notion to dismss, we nust assune, arguendo, that appellant was
not an at-will enployee. Therefore, for purposes of the notion
to dismss, it appears that appellant had a property interest in
his enpl oynent. If appellant had a property interest in

conti nued enpl oynent, as alleged, the question arises as to what

process, if any, he was due. That determination generally
depends on a balancing of three factors: (1) “the private
interest that will be affected by the official action;” (2) “the
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risk of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of additiona
or substitute procedural safeguards;” and (3) the governnental
interest. Mathews v. Eldridge, 424 U S. 319, 335 (1976); accord
Glbert v. Homar, 520 U S. 924, 931-32 (1997); Rowe, 123 M.
App. at 276.

In the posture of a notion to dismss, we are persuaded that
the court erred in dism ssing appellant’s procedural due process
claim against Dr. Tschechtelin in Count 111. As the President
of the College, Dr. Tschechtelin was responsible for conducting
an annual eval uation. Appel l ant also averred in the conplaint
t hat he was term nat ed wi t hout “an opportunity for
reconsideration,” and Dr. Tschechtelin was allegedly inplicated
in the termnation of Dr. Sanmuels, wthout an opportunity for
reconsi derati on.

Even assuming Dr. Samuels had a contract-based property
interest in his enploynment, however, we discern no legally
sufficient cause of action against the individual Trustees. The
Trustees are sinply listed by nanme in a prelimnary paragraph in
the Conplaint and defined <collectively as the *“Trustees.”
Thereafter, they are lunped under the general title of
“Defendants” and summarily included in each of appellant’s seven

counts. “Bald assertions and conclusory statenents by the
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pl eader will not suffice.” Bobo v. State, 346 M. 706, 708-09
(1997); accord Canpbell v. Cushwa, M. App. __, No. 1579,
slip op. at 11 (filed Aug. 31, 2000). | ndeed, appellant’s
response filed on August 27, 1996, in opposition to appellees’
nmotion to dismss, does little to advance Dr. Samnuels’s clains:

Counts |1l [and] IV . . . clearly state that each
menber of the Board of Trustees individually owed a
duty to conply wth the rules, regulations and
pol i ci es. The Conplaint sets forth allegations that
the Board of Trustees, individually and collectively,
by going outside of the Board s stated policies,
deprived the Plaintiffs [sic] of their due process
rights by, anong other things, failing to follow
college policies, failing to give Plaintiffs [sic] a
formal review of their termnation and denying them
the reasonable opportunity to a fair and neani ngful
heari ng. In acting as they did, the nenbers
individually failed to follow the Board's own
directives set forth in the policy manual, despite Dr.
Sanuel s’ request for a hearing.

Furthernore, the Conplaint alleges that the acts
were done deliberately and naliciously. An agent who
acts with mlice is not protected from personal
liability and an agent wll be held accountable to
third persons for his own msconduct. As the
i ndi vidual Board mnenbers have been alleged to have
departed from their scope of their authority, there
has been a sufficient allegation that the Board
menbers are individually liable for their m sconduct
in reviewing Plaintiffs’ [sic] termnation. Thus, the
Conpl ai nt adequately states a claim for . . . due
process violation by the individual nenbers of the
Board of Trustees.

(Gtations omtted).
We next consider the second due process “category,” which

focuses on the purported denial of due process based on the
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deprivation of a liberty interest. Dr. Sanuels alleged in his

conplaint that Dr. Tschechtelin “nmade a statenent to Yvette M

Aldrich, a staff witer for the Newspaper . . . indicating that
Samuels had been termnated for poor performance,” which was
published on March 11, 1995. Appel l ant contends that the

publication of the statenents resulted in a deprivation of his
liberty interest, in violation of the Due Process O ause. 3

A liberty interest is not the sane as a property interest.
See Roth, 408 U S. 564, 572-78 (discussing the distinction
between liberty and property interests). “I'n the context of
dismssals from enploynent, one’'s Iliberty interest may be
inmplicated where the enployee has no cognizable right to the
continued enploynent, but the dismssal serves to fetter sone
other Constitutional right that he does have.” Elliott .
Kupferman, supra, 58 M. App. at 519. For exanple, dismssa
based on illegal discrimnation may violate a liberty interest.
Poolaw v. City of Anadarko, 660 F.2d 459, 463-64 (10" Cir.

1981). Simlarly, termnation of enploynent in retribution for

¥ Presumably because the circuit court nmade no nention of

appellant’s State constitutional clainms in dismssing counts 111
and |V, appellant limted his appellate argunent as to Article
24 to a discussion of Wdgeon, 300 M. 520, which recognizes a
plaintiff’s right to bring separate causes of action under
Article 24 and 8§ 1983 in the sane conplaint. ld. at 534-35
Consequently, we have | ooked to appellant’s discussion of 8§ 1983
for guidance as to the allegedly infringed |iberty interest.
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the exercise of First Anmendnent rights inplicates a liberty
interest. Perry, 408 U S. at 597-98.

An enployee’'s liberty interest may also be inplicated when
a dismssal ®“is acconpanied by charges that m ght damage the
enpl oyee’s reputation in the comunity and [the enployee] is
given no opportunity to respond” or when “it inposes [on the
enpl oyee] sone stignma or disability that forecloses other
enpl oynent opportunities (such as barring him from other public
enpl oynent) . ” Elliott, 58 M. App. at 519; see Paul v. Davis,
424 U.S. 693, 709-10 (1976); Roth, 408 U S. at 573; Leese v.
Bal ti more County, 64 M. App. 442, 461-63, cert. denied, 305 M.
106 (1985), overruled in part on other grounds, Harford County
v. Town of Bel Air, 348 M. 363 (1998). As the Supreme Court
explained in Wsconsin v. Constantineau, 400 U S. 433 (1971),
“Where a person’s good nane, reputation, honor, or integrity is
at stake because of what the governnent is doing to him notice
and an opportunity to be heard are essential.” 1d. at 437, see
Bi shop v. Wod, 426 U. S. at 348; Beckham v. Harris, 756 F.2d
1032, 1038 (4th Cir.), cert. denied, 474 U.S. 903 (1985). In
that situation, due process would allow the enployee “an
opportunity to refute the charge,” or “to clear his nane.”

Roth, 408 U S. at 573 & n.12; see Codd v. Velger, 429 U S. 624,
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627 (1977).
I nvocation of an enployee’'s liberty interest is generally
dependent on the foll ow ng:
[ T]he term nated enployee nust show that his forner
enpl oyer has published fal se statenments about him He
must al so show that these untruths are preventing him
from securing simlar enploynent. Lastly, it nust
appear that the false information was of such a
stigmatizing nature that it virtually “foreclosed his
freedom to take advantage of ot her enpl oynent
opportunities.”
Leese, 64 M. App. at 460-61 (citations omtted). Whet her a
dismssal is “stigmatizing” depends on the charge used as
grounds for termnation, not the actual consequence of the

char ge. Id. at 461 (citing Stretten v. Wdsworth Veterans
Hosp., 537 F.2d 361, 365 (9th Cr. 1976)).

A false statement that mnerely offers an evaluation of an
enpl oyee’s work performance is not violative of the enployee’s
liberty interest, however. Leese, 64 M. App. at 462
Moreover, as recently reiterated by the federal district court
in Maryland, “even if . . . statenents ‘nay have been defamatory
under state law, that tort alone does not constitute a
constitutional deprivation. Rat her, wunjustified state action
must so seriously damage the plaintiff’s reputati on and standi ng
in his comunity as to foreclose his freedom to take advantage

of other economic opportunities.’” Carroll v, Cty of

-47-



Westm nster, 52 F. Supp. 2d 546, 562 (D. M. 1999) (quoting
Jackson v. Long, 102 F.3d 722, 730 (4th Cr. 1996)); see Pleva
v. Norquist, 195 F.3d 905, 916 (7th Cr. 1999); cf. Paul, 424
U.S. at 706 (stating that the Suprene Court “has never held that
the nere defamation of an individual . . . was sufficient to
invoke the guarantees of procedural due process absent an
acconpanyi ng | oss of governnent enploynent”).

We find instructive the Fourth Grcuit’s decision in Bunting
v. City of Colunmbia, 639 F.2d 1090 (4th G r. 1981). There, the
Police Departnent for the Gty of Colunbia, South Carolina hired

Charles Bunting and Kenneth Tyler as police officers in April

1975. In January 1976, Bunting and Tyler received their first
witten evaluations, |listing areas in need of inprovenent.
Thereafter, in June 1976, the officers received their second,

and final, witten evaluations, which recomended term nation.
Accordingly, a police captain notified Bunting and Tyler that
they were termnated immediately. Al t hough the discharged
enpl oyees sought the opportunity to appeal, the city manager
denied their requests on the ground that they were 12-nonth
probationary enployees and, therefore, not entitled to an
appeal . Upon inquiry from the press, the police chief
“comrented that the two policenen were discharged because they

did not fulfill the police departnent’s expectations. The
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police chief’'s coments were published in the Colunbia
newspapers.” |d. at 1093 (enphasis added).

Bunting and Tyler argued, inter alia, that they had |iberty
interests that were violated in the course of their dismssal.
Their claim was evidently premised on the notion that “their
di sm ssal was acconpani ed by comments of the police chief, which
appeared in the |ocal newspapers, and that these coments placed
such a stigna on them as to require that they be given an
opportunity to clear their nanes at a hearing.” ld. at 1094
Citing the principles set forth above, the Fourth Crcuit
rejected that argunent, stating:

Al t hough there was sone publicity surrounding the

di scharges of Tyler and Bunting, the only reason for

their dismssal that was nmade public was that their
services did not neet the expectations of the police

depart nent. Such a remark cannot be viewed as a
comment of such damaging effect as to inpair Bunting' s
and Tyler’s standing in the conmunity. Furt hernore

we are not wlling to conclude that they were

stigmatized to such a degree that their freedom to
take advantage of other enploynent opportunities was
f orecl osed. Certainly, a person who has been fired
may be sonewhat |ess attractive to other potential
enpl oyers, but it would be stretching the concept too
far to conclude that a person’s liberty interest is
i npai red nerely because he has been di scharged.

Id. at 1094-95 (citations omtted).
These authorities lead us to conclude that, even if Dr.
Tschechtelin's statenent proves to be defamatory, we cannot say

that it was so stigmatizing as to warrant procedural due process
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protection of a l|iberty interest. Therefore, we perceive no
error in the court’s ruling.

The third and fourth categories of due process inplicated
in appellant’s conplaint concern purported property and liberty
interests in the context of substantive due process. In genera
ternms, “substantive due process places a restraint on the use of
gover nnment power beyond that inposed by procedural due process;
public officials must grant an individual certain procedural
formalities and, in addition, cannot arbitrarily deprive an
i ndi vidual of a constitutionally protected interest even if they
follow the proper procedures.” David H  Arm stead, Note,
Substantive Due Process Limts on Public Oficials’ Power to
Term nate State-Created Property Rights, 29 Ga. L. Rev. 769, 774
(1995); see Daniels v. WIllianms, 474 U S. 327, 331 (1986); Wbl ff
v. MDonnell, 418 U S. 539, 558 (1974). Thus, substantive due
process “provides heightened protection against governnent
interference wth certain fundanental rights and liberty

interests.” Washington v. G ucksberg, 521 U S. 702, 720 (1997).

Whet her appellant was deprived of a protected property
interest in violation of substantive due process turns on
whet her an alleged state-law contract right is so fundanental as

to require substantive due process protections. We concl ude
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that it does not.

Al t hough we have not found any decisions by the Suprene
Court, the Court of Appeals, or this Court that have resolved
the issue, we are not wthout guidance. In his concurring
opinion to Regents of the Univ. of Mch. v. Ewmng, 474 U S 214
(1985), Justice Powel | observed:

Even if one assumes the existence of a property right
. , hot every such right is entitled to the
protection of substantive due process. \While property
interests are protected by procedural due process even
t hough the interest is derived from state |aw rather
than the Constitution, substantive due process rights
are created only by the Constitution.

The history of substantive due process “counsels

caution and restraint.” The determination that a
substantive due process right exists is a judgnent
that “‘certain interests require particularly careful
scrutiny of the state needs asserted to justify their
abridgnent.’” In the context of liberty interests,
this Court has been careful to exam ne each asserted
I nt erest to determ ne whether it “merits” t he
protection of substantive due process. “Each new

claim to [substantive due process] protection nust be
considered against a background of Constitutiona
pur poses, as they have been rationally perceived and
hi storically devel oped.”

The interest asserted by respondent . . . 1is
essentially a state-law contract right. It bears
little resenblance to the fundamental interests that
previously have been viewed as inplicitly protected by
the Constitution. It certainly is not closely tied to
“respect for the teachings of hi story, solid
recognition of the basic values that wunderlie our
society, and wi se appreciation of the great roles that
the doctrines of federalism and separation of powers
have played in establishing and preserving American
freedons.” For these reasons, briefly summarized, |
do not think the fact that [the state] nmay have
| abeled this interest “property” entitles it to join
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those other, far nore inportant interests that have
her et of ore been accorded the protection of substantive
due process.

ld. at 229-30 (Powell, J., concurring) (citations omtted); cf.
Bi shop, 426 U. S. at 350 (“The Due Process Clause . . . is not a
guar ant ee agai nst i ncorrect or ill-advised per sonnel

deci sions.”).

Justice Stevens, witing for a unanimous Court in Ew ng, 474
US at 223, assuned the existence of a protected property
interest in resolving the case. The nmatter of whether a state-
created property interest can qualify as an interest in property
sufficient to justify substantive due process protections was,

therefore, left undecided. See Arm stead, supra, at 780 &
nn. 65- 66 (acknow edging split anmong the U S. CGrcuit Courts of

Appeal, and stating that “sone . . . courts have cited Ew ng
when recogni zing substantive due process clains for arbitrary
termnations of state-created property interests,” while other
“courts have cited Justice Powell’s concurrence in Ewing to
support their denial of substantive due process clains in these
situations”). Neverthel ess, we are persuaded by Justice
Powel | *s concurrence in Ewing, as well as the decisions of those
federal circuits that have addressed the issue. They have

determ ned that, although state-created property rights nmay be

entitled to procedural due process, they are not entitled to
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substantive due process protection. See, e.g, Thornquest v.
King, 82 F.3d 1001, 1003 n.2 (11th Cr. 1996); Local 342 v. Town
Bd. of Huntington, 31 F.3d 1191, 1196 (2d Gr. 1994); Sutton v.
Cl evel and Bd. of Educ., 958 F.2d 1339, 1350-51 (6th Cr. 1992);
Reich v. Beharry, 883 F.2d 239, 243 (3d GCr. 1989).

We also find helpful the federal court’s decision in Mers
v. Town of Landis, 957 F. Supp. 762 (MD.N.C 1996), aff’'d, 107
F.3d 867 (4th Cr. 1997). In that case, Buford Myers all eged,
inter alia, that he was discharged from public enploynent in
violation of his Fourteenth Amendnent substantive due process
rights. In addressing that contention, and awarding sunmary
judgnment, the court stated, in relevant part:

[Alny right that Mers my have had to continued

enpl oyment with the Town of Landis is not protected by

substantive due process. Substantive due process

protects f undanent al rights created by t he

Consti tution. Huang v. Board of Governors of Univ. of

N.C., 902 F.2d 1134, 1142 n.10 (4th GCr. 1990) (citing

Regents of Univ. of Mch. v. BEwng, 474 U S 214,
229-30, 106 S. . 507, b515-16, 88 L. Ed. 2d 523

(1985) (Powell, J., concurring)). Myers’s right to
his job, if any, was created by state contract |aw,
and does not inplicate substantive due process.

McKi nney v. Pate, 20 F.3d 1550, 1556 (11th G r. 1994)
(en banc), cert. denied, 513 U S 1110, 115 S Ct.
898, 130 L. Ed. 2d 783 (1995); see Huang, 902 F.2d at
1142 n. 10.

Myers, 957 F. Supp. at 770; cf. Huang, 902 F.2d at 1142 n. 10

(noting that if the appellant in that case was entitled to his
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enpl oynent position, that entitlenent “is essentially a state
| aw contract right, not a fundanental interest enbodied in the
Constitution”). Recogni zing that North Carolina s highest state
appel late court had “held that the ‘law of the land clause of
the state constitution, Art. |, 8 19, has the sane neaning and
effect as the Due Process clause of the Federal Constitution,”
the Mers court granted sunmmary judgnent in connection wth
Myers’s substantive due process clainms under the North Carolina
constitution. Mers, 957 F. Supp. at 770-71

In light of the foregoing, and in the absence of any
contrary conclusion by our courts interpreting Article 24, we
are satisfied that appellant’s purported property interest is
not entitled to substantive due process protection. Cf
Maryl and Cl assified Enployees Ass'n v. State, 346 M. 1, 21-22
(1997) (discussing, generally, substantive due process claim
arising out of termnation of public enploynent).

We next consider the nerits of appellant’s contention that
he was deprived of a liberty interest in violation of his right
to substantive due process. This contention need not detain us
| ong, for we conclude that the “liberty” interest that appellant
contends is inplicated here is not of such a character as to
warrant substantive due process protections under State law. W

expl ai n.
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Consistent with the preceding discussion, the Suprene Court
has “observed that the Due Process C ause specifically protects
those fundanental rights and l|iberties which are, objectively,
‘deeply rooted in this Nation's history and tradition,’” and
“inplicit in the concept of ordered liberty,” such that ‘neither
liberty nor justice would exist if they were sacrificed.’”
A ucksberg, 521 U S. at 720-21 (citations omtted). Mor eover,
anal ysis of an alleged substantive due process violation “nust
begin with careful description of the asserted right, for ‘[t]he
doctrine of judicial self-restraint requires us to exercise the
ut nost care whenever we are asked to break new ground in this
field.” Reno v. Flores, 507 U S. 292, 302 (1993) (alteration
in original) (quoting Collins v. Harker Heights, 503 U S. 115,

125 (1992)). Wet her a challenged state action inplicates a

fundanental right is a threshold determ nation. @ ucksberg, 521

U S at 722.
Under Supreme Court jurisprudence, in addition to those
freedons enunerated in the federal Bill of Ri ghts, an

i ndividual’s Fourteenth Amendnent |iberty interest “includes the
right to marry, to have children, to direct the education and
upbringing of one’s <children, to marital privacy, to use
contraception, to bodily integrity, and to abortion.” ld. at

720 (citations omtted); cf. In re Adoption/ Guardianship No.
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TPRO70011, 122 MJ. App. 462, 473 (1998) (acknow edging that “the
fundanental right of a parent to raise his or her child is in
the nature of a liberty interest that is protected under”
Article 24 and the Fourteenth Anendnent).

In sum we affirm the dismssal of counts IIl and IV as
against the Trustees in their entirety. W also affirm the
di smi ssal of count |V against Dr. Tschechtelin. But, we vacate
the dismssal of Count 11l as it pertains to appellant’s
procedural due process claim against Dr. Tschechtelin prem sed

on a purported contract-based property interest.

B. Mdtions For Summary Judgnent
1. Standard of Review
“Sunmary judgnent is appropriate where there is no genuine
di spute of material fact and the noving party is entitled to

judgment as a matter of |aw King v. Board of Educ., 354 M.
369, 376 (1999); see M. Rule 2-501(e); Philadel phia Indem Ins.
Co. v. Maryland Yacht Cub, Inc., 129 M. App. 455, 465 (1999);
Tennant v. Shoppers Food Warehouse Md. Corp., 115 M. App. 381,

386 (1997). In reviewing the circuit court’s grant of summary
judgnent, we evaluate “the sanme material from the record and

decide[ ] the sane legal issues as the circuit court.” Lopat a

v. Mller, 122 M. App. 76, 83, cert. denied, 351 M. 286
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(1998) .
In order to proceed to trial, the non-nbving party must

first produce evidence of a disputed material fact. See
Scroggins v. Dahne, 335 M. 688, 691 (1994); Wankel v. A&B
Contractors, Inc., 127 M. App. 128, 156, cert. denied, 356 M.
496 (1999). A material fact is one that will alter the outcone
of the case, depending upon how the fact-finder resolves the
di spute. King v. Bankerd, 303 M. 98, 111 (1985); Faith v.
Keefer, 127 M. App. 706, 734, cert. denied, 357 Ml. 191 (1999).
In opposing the notion, the non-noving party mnust present nore
than “nmere general allegations which do not show facts in detai
and with precision.” Beatty v. Trailmaster Prods., Inc., 330
Md. 726, 738 (1993). Moreover, the court views the facts, and
all reasonable inferences drawmn from the facts, in the [|ight
nost favorable to the non-noving party. Dobbi ns v. Washi ngton
Suburban Sanitary Conmmin, 338 M. 341, 345 (1995); Elects.
Store, Inc. v. Cellco P ship, supra, 127 M. App. at 395.

Wen there are no disputes of material fact, the court may

resolve the case as a matter of law. See Ml. Rule 2-501(e). In

reviewing the trial court’s decision, we determ ne whether the

court reached the correct legal result. Beatty, 330 Mil. at 737

CGenerally, we review an award of summary judgnent “only on the
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grounds relied upon by the trial court.” Bl ades v. Wbods, 338

Mi. 475, 478 (1995).

2. Breach of Contract and Inplied Covenant of Good
Faith —Counts | and 11

In its June 1997 order, the circuit court granted summary
judgnment with respect to counts | and Il as against Dr.
Tschechtelin and the Trustees in their individual capacities.
Appel | ant does not appear to challenge that ruling. Rather, Dr.
Sanmuel s challenges the award of summary judgnent in Septenber
1999, which effectively disposed of counts | and Il in favor of
the renmmining defendants. In entering judgnent in appellees
favor, the circuit court relied on our opinion in Tschechtelin
I, in which we determned that the clains were barred by
sovereign imunity. Appel | ant argues, however, that this Court
erred in its analysis in Tschechtelin I. Al t hough we are not
bound by our prior opinion, we remain satisfied that appellant’s
contract clains are precluded by sovereign imunity.

The doctrine of sovereign immunity “precludes suit against
governnental entities absent the State’s consent.” ARA Heal th
Servs., Inc., 344 M. at 91-92; see Condon v. State of M. -Univ.
of M., 332 MJ. 481, 492 (1993); Dep't. of Pub. Safety & Corr.

Servs. v. ARA Health Servs., Inc., 107 M. App. 445, 456 (1995),
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aff’d, 344 M. 85 (1996). Thus, the doctrine of sovereign

immunity protects the State from interference wth governnental
functions and allows it to control its own agencies and funds.

Maryl and State Hi ghway Admn. v. Kim 353 M. 313, 333 (1999);
Condon, 332 M. at 492; Katz v. Washington Suburban Sanitary

Commin, 284 M. 503, 507 (1979). The doctrine also applies to

State agencies and instrunentalities. Kim 353 M. at 333;
Katz, 284 M. at 507. Ordinarily, this protection applies
absent express waiver of immunity by legislation and a

correspondi ng provision of funds necessary to satisfy judgnments.
Condon, 332 Md. at 492.

As we noted earlier, in S.G 8§ 12-201, the Legislature
wai ved sovereign immunity for contract actions initiated against
the State and its instrunentalities, so long as the claimis
“based on a witten contract that an official or enployee
executed for the State . . . .7 The waiver is not wthout
l[imtation, however. S.G 8 12-202 provides:

A claim under this subtitle is barred unless the
claimant files suit within 1 year after the |ater of:
(1) the date on which the claimarose; or
(2) the conpletion of the contract that gives
rise to the claim
Appel lant maintains that the one-year filing deadline set

forth in S G 8 12-202 is a statute of limtations.

Accordingly, he contends that appellees’ failure to raise the
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statute of limtations as an affirmative defense in their first
answer effected a waiver of the defense under Ml. Rule 2-323(0Q).
We rejected that argunent in Tschechtelin I, stating that “[t]he

rule in Maryland is that when a statute creating a cause of

action contains a limtation period on the filing of such cause

of action that limtation will not be considered an ordinary
statute of Ilimtations but rather a condition precedent to
mai ntai ning the cause of action.” Tschechtelin I, 124 M. App.

at 399 (citing Slate v. Ztoner, 275 M. 534, 542-43 (1975),
cert. denied sub nom Gasperich v. Church, 423 US. 1076
(1976)). Accordingly, we concluded that S.G 8§ 12-202's filing
deadline was a substantive part of the sovereign inmmunity
statute, and served as “a condition precedent to the naintenance
of contract clains wunder the statutory waiver of sovereign
imunity of [S.G] 8§ 12-201.” Tschechtelin |, 124 M. App. at
399.

In the present appeal, Dr. Sanuels refers us to “legislative
history” in an apparent effort to denonstrate that the GCeneral
Assenbly intended the one-year filing deadline to function as a
statute of Ilimtations, not a condition precedent. The so-
called “history” consists of (1) a questionnaire distributed to
| ocal bar associations by a gubernatorial comm ssion charged

Wi th studying sovereign imunity shortly before the enactnent of
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the statutory predecessor to S.G § 12-202, and (2) a nenorandum
“contained in the Bill File at the Departnment of Legislative
Reference,” which refers to the one-year filing deadline as a
“statute of limtations.” Nei t her persuasively contravenes the

reasoning we offered in Tschechtelin I.

Mor eover, appellant overl ooks what the Court of Appeals said
in Board of Trustees of Howard Conmunity College v. Ruff, supra,
278 Md. at 583:

It is of no nonent that the matter of sovereign

immunity was not raised below by the pleadings or

otherwise.... ‘[Tlhe law is well established that
counsel for the State or one of its agencies may not

: by failure to plead the defense, waive the

defense of governnental imunity in the absence of

express statutory authorization....’
(Citation omtted). Here, appellees raised the defense of
sovereign immunity in their original answer. In our view, that
defense necessarily enconpassed S.G 8§ 12-202 as to filing,
whi ch appellant failed to satisfy.

Appellant’s alternative argunent, to the effect that his
suit was tinmely because limtations began to run from the date
of publication of the defamatory statenment in March 1996, is
equal |y unavaili ng. As indicated, Dr. Tschechtelin delivered a
letter of termnation to appellant on January 17, 1995, the

Board agreed with Dr. Tschechtelin’s reconmendation to term nate

Dr. Samuels on January 18, 1995, and the termnation was
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effective February 17, 1995. It is settled that a cause of
action for breach of contract accrues, and the limtations
period begins to run, when a plaintiff knows or should have
known of the breach. See Vigilant Ins. Co. v. Luppino, 352 M.
481, 489 (1999). Appellant filed his conplaint on February 28,
1996, nore than one year after appellant knew of the allegedly
wrongful termnation, and nore than a year after the effective
date of that term nation. “IHaving failed to bring an action
within the tinme requirement of [S.G] § 12-202,” appellant “nmay
not take advantage of the waiver of sovereign immunity of [S G|
§ 12-201.” Tschechtelin I, 124 M. App. at 400.

Finally, we point out that it is not necessarily fatal if
the defense of statute of limtations is not asserted in the
ori gi nal answer. We find support for this position in MRYLAND
RuLes COWENTARY. The authors of that treatise note that “Rule 2-
323 does not contain an explicit sanction for the failure to
include the specified affirmative defenses in an answer.” Paul
V. Nieneyer and Linda M Schuett, MARYLAND RULES COMMENTARY, at 198
(2d ed. 1992). Al t hough affirmative defenses nay be waived if
not asserted in the initial answer, “the court nmay permt a
party to cure the waiver . . . . The liberal anmendnent policy

should permit a party to anmend any defense or to include a

new defense unless it is not in the interest of justice to
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relieve a party from the waiver.” | d. Moreover, the treatise
specifically observes that when a defendant seeks to anmend an
answer to add a statute of limtations defense that was omtted
fromthe initial answer, a “waiver . . . is not automatic

ld. at 199. Rat her, the plaintiff nust show *“prejudice,
unfair surprise, or lack of fairness.” Id.

Accordingly, for all these reasons, we shall affirm the
award of summary judgnent to appellees wth respect to
appellant’s contract clains in counts | and I1.

D. Defamation —Count V

Appel | ant contends that the court erred in awarding sumrmary
judgment with respect to his defamation claim against Dr.
Tschechtel i n. As noted above, the Newspaper reported that Dr.
Tschechtelin “state[d] that after |long consideration the Board
of Trustees concluded that Dr. Sanuels’ performance was poor.”
Appel l ant asserts that the assertion was false and that it was
made with actual nalice.

In his April 1997 affidavit, Dr. Tschechtelin explained the
context in which he nmade that statenent:

On or about March 9, 1995, | received a call from a

reporter from the Baltinore Afro Anerican, Yvette

Al drich, who asked ne about Dr. Sanuels’ term nation.
| stated that he had been termnated for poor

performance and explained to Ms. Aldrich that | could
not comment on it any further as it was a personnel
matt er. The personnel actions of the Board of
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Trustees are public records under State law and the
Board’s policy for evaluation of admnistrators states
t hat poor evaluation |eads to term nation.

Unper suaded by the adequacy of appellant’s allegations, the
court said at the hearing on appellees’ first notion for sunmary
j udgnent on May 28, 1997:

Plaintiff brings an action wunder count five for

defamation. And that, of course, applies only to the

president of the college. Even assuming all other

el emrents of the tort are supported in the record, we

are having difficulty determning the harm that is

pl ead by the Plaintiff.

The presence of harm is a necessary elenent,

because he nust present evidence of damage. Hi s

allegation is that of lost job opportunities. Well we

searched the record, and found nothing to substantiate

any lost job opportunity or inpairnment to his future.

W are not satisfied that the record in this case on

any of the elenents has been nmaintained. And we wll

grant the notion for sumary judgnent as to count

five.

Under Maryland law, a defamatory statenent is one that
“tends to expose a person to public scorn, hatred, contenpt or
ridicule, thereby discouraging others in the comunity from
having a good opinion of, or from associating or dealing wth,

t hat person.” Batson v. Shiflett, 325 Ml. 684, 722-23 (1992);
see Rosenberg v. Helsinki, 328 M. 664, 675 (1992), cert.
denied, 509 U S. 924 (1993); Shapiro, 105 M. App. at 772. To
establish a prima facie case of defamation when the plaintiff is

not a public figure, the plaintiff must prove: (1) that the

def endant nmade a defamatory conmunication to a third person; (2)
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that the statenent was false; (3) that the defendant was at
fault in comunicating the statement; and (4) that the plaintiff
suffered harm Thacker v. Cty of Hyattsville, M. App.
~, No. 2131, Sept. Term 1999, slip op. at 47 (filed Sept. 8,
2000); Rosenberg, 328 Mi. at 675; Bagwell, 106 Md. App. at 510-
11.

The “fault” elenment of the calculus may be based either on
negligence or actual malice. See New York Tinmes Co. .
Sullivan, 376 U.S. 254, 279-80 (1964); Batson, 325 Ml. at 728;
Jacron Sales Co. v. Sindorf, 276 M. 580, 594-97 (1976). As we
explained in Shapiro, 105 M. App. at 772, actual malice “is
established when the plaintiff shows, by clear and convincing
evi dence, that the defendant published the statement in issue
either with reckless disregard for its truth or wth actual
know edge of its falsity.” On the other hand, negligence need
only be shown by a preponderance of the evidence. ld. at 773

(citing General Mtors Corp. v. Piskor, 277 M. 165, 171-72

(1976)) .

The statenent in issue here -- ‘that Dr. Sanuels was
term nated for poor performance -- is arguably a statement of
opi ni on. The parties do not discuss the tort of defamation
based on a statenment of opinion. W note, however, that

def amat ory conmuni cati ons nay be based on assertions of fact or
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opi ni on. Rest atenent (Second) of Torts 88 565, 566 (1977). As
the Suprene Court indicated, a false statenent of fact cannot
escape liability for defamation under the guise of opinion.
M I kovich v. Lorain Journal Co., 497 US. 1, 18 (1990). Thus

when an expression of opinion contains inplied assertions of

underlying objective fact, the statenent may be actionable. Id.

at 18-19.
The nodern |aw governing the distinction between fact and

opinion in defamation cases enmerged in Gertz v. Robert Welch,
Inc., 418 U. S. 323, 339-40 (1974), in which the Supreme Court

st at ed:

Under the First Amendnment there is no such thing as a
fal se idea. However pernicious an opinion nay seem
we depend for its correction not on the conscience of
judges and juries but on the conpetition of other
i deas. But there is no constitutional value in false
statenents of fact.

(Footnote omtted).

The GCertz Court did not provide guidance with regard to

determ ning whether a statenment is one of fact or opinion. But,

in MIkovich, the Suprenme Court expl ai ned:

Read in context . . . the fair nmeaning of the passage
is to equate the word "opinion” in the second sentence
[of Gertz] with the word "idea" in the first sentence.
Under this view, the |anguage was nerely a reiteration
of Justice Holnmes' classic "marketplace of ideas”
concept .

Thus, we do not think this passage from Gertz was
intended to create a wholesale defanmation exenption
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for anything that mght be |abeled "opinion.™ . . .
Not only would such an interpretation be contrary to
the tenor and context of the passage, but it would
al so ignore the fact that expressions of "opinion" my
often inply an assertion of objective fact.
M | kovich, 497 U S. at 18 (citations omtted). The Suprene
Court reasoned in Ml kovich that publishing an opinion couched

as a fact nmay be just as danmamging as publishing an erroneous
fact. ld. at 109. Therefore, it held that the statenents of a
newspaper columist who asserted that a westling coach had
committed perjury in an investigation of an incident at a
westling match were not protected as opinion. Id. at 18.

In reaching that result, the Court distinguished the
statenents about perjury from earlier cases concerning opinions
as protected speech. For exanple, in Geenbelt Cooperative
Publishing Ass'n v. Bresler, 398 US 6 (1970), a newspaper
published articles characterizing a real estate developer's
negotiating position as "blackmail." Rej ecting the claim that
the word "blackmail" inplied that the devel oper had commtted
the crime of blackmail, the Court held that "the inposition of
liability on such a basis was constitutionally inpermssible.

" Id. at 13. The Court reasoned that "even the nobst careless
reader mnust have perceived that the word was no nore than
rhetorical hyperbole, a vigorous epithet used by those who

considered [the developer's] negotiating position extrenely
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unr easonabl e. " ld. at 14. Simlarly, in National Ass’'n of
Letter Carriers v. Austin, 418 U S. 264 (1974), the Court
determ ned that use of the word "traitor" to refer to a union
"scab” was not actionable, because it was used "in a |oose,
figurative sense" and was "nerely rhetorical hyperbole, a lusty

expression of . . . contenpt . . ." 1d. at 284-86.

Bat son, 325 MJ. 684, is also instructive in understanding
statenents of opinion. The Court of Appeals held there that
statenents nmade in a series of leaflets published by a faction
of a labor union that ousted its president were not protected as
mere opinion. 1d. at 726. The panphlets included | anguage that
appellant's behavior was notivated "to steer [the reader's]
attention away from their crines of conspiracy, perjury,
falsification of records, illegal <contract ratification and
violation of both the National [Union's] Constitution and By-
Laws for your Union." ld. at 694. Rel ying on M kovich, the
Court concluded that such remarks were not protected as "nere
opinion," because they were capable of being proved or
di sproved. 1d. at 724-25.

Hearst Corp. v. Hughes, 297 M. 112 (1983), also touched on
the issue of when a statenent of opinion nmay be defamatory.
Al t hough the Court ultimately concluded that the defendant had
acted culpably in mking false statenents of fact, the Court
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di stingui shed between "pure" and "m xed" opinions, citing the
Restatenent with approval. 1d. at 131.

The Restatenent and its coments further clarify when a
statenent of opinion is actionable:
§ 566. Expressions of Opinion

A defamatory communi cation may consist of a statenent
in the form of an opinion, but a statenment of this
nature is actionable only if it inplies the allegation
of undisclosed defamatory facts as the basis for the
opi ni on.

b. Types of expressions of opinion. There are two
ki nds of expression of opinion. The sinple expression
of opinion, or the pure type, occurs when the maker of
the comrent states the facts on which he bases his
opinion of the plaintiff and then expresses a comment
as to the plaintiff's conduct, qualifications or
character. The statenent of facts and the expression
of opinion based on them are separate matters in this
case, and at common law either or both could be
defamatory and the basis for an action for |ibel or
sl ander. The opinion nmay be ostensibly in the form of
a factual statenent if it is clear from the context
that the maker is not intending to assert another
objective fact but only his personal comment on the
facts which he has stated.

*x * * % %

The second kind of expression of opinion, or the
m xed type, is one which, while an opinion in form or
context, is apparently based on facts regarding the
plaintiff or his conduct that have not been stated by
the defendant or assunmed to exist by the parties to
t he conmuni cation. Here the expression of the opinion
gives rise to the inference that there are undiscl osed
facts that justify the formng of the opinion
expressed by the defendant. To say of a person that
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he is a thief wthout explaining why, may, depending
upon the circunstances, be found to inply the
assertion that he has conmtted acts that come within
the comon connotation of thievery. To decl are,
Wi t hout an indication of the basis for the concl usion

that a person is utterly devoid of noral principles
may be found to inply the assertion that he has been
guilty of conduct that would justify the reaching of
t hat concl usi on.

* * * * *

* * * * *

The requirenent that a plaintiff prove that the
def endant published a defamatory statenent of fact
about himthat was false . . . can be conplied with by
proving the publication of an expression of opinion
[ based on] wundisclosed facts about the plaintiff that
must be defamatory in character in order to justify
the opinion. . . . [A]ln expression of opinion that

inplies that there are undisclosed facts on which
the opinion is based, is treated differently [from a
pure opinion]. The difference lies in the effect upon
the recipient of the communication. . . . [Wen the
opinion is a mxed opinion] if the recipient draws the
reasonable conclusion that the derogatory opinion
expressed in the coment nust have been based on
undi scl osed defamatory facts, the defendant is subject
to liability.

* * * % *

It is the function of the court to determne
whet her an expression of opinion is capable of bearing
a defamatory neaning because it nmay reasonably be
understood to inply the assertion of undisclosed facts
that justify the expressed opinion about the plaintiff
or his conduct, and the function of the jury to
determ ne whether that neaning was attributed to it by
the recipient of the conmunication.

(Bol dface in original) (citations omtted).
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O significance here, our courts continue to recognize the
di stinction between defamation per se and defamation per quod.
Shapiro, 105 Md. App. at 773; Gooch v. Maryland Mechani cal Sys.,
Inc., 81 M. App. 376, 393, cert. denied, 319 M. 484 (1990).
That distinction was set forth in the seminal opinion of M& S
Furniture Sales Co. v. Edward J. DeBartolo Corp., 249 M. 540
(1968):

In the case of words or conduct actionable per se,

their injurious character is a self-evident fact of

common know edge of which the court takes judicial

noti ce and need not be pleaded or proved. In the case

of words or conduct actionable only per quod, the

injurious effect nust be established by allegations

and proof of special damage and in such cases it is

not only necessary to plead and show that the words or

actions were defamatory, but it nust also appear that

such words or conduct caused actual damage.
Id. at 544; accord Metronedia, Inc. v. Hllman, 285 M. 161,
163-64 (1979). Whet her an all eged defamatory statenent is per
se or per quod is a question of law for the court. Shapiro; 105
Ml. App. at 773; Gooch, 81 Md. App. at 391 n. 8.

“I'f the statenment is per quod, then the jury nust decide
whet her the statenment does, in fact, carry defamatory neaning.”
Shapiro, 105 M. App. at 773. But if the statement s
defamatory per se, and the defendant was nerely negligent in

meking the false statenment, the plaintiff nust still prove

actual damages. Hearst Corp., 297 M. at 122; Metronedia, 285
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M. at 172. In contrast, when a plaintiff establishes that a
statement was defamatory per se and, by clear and convincing
evi dence, denonstrates that it was nmade with actual malice, a
“presunption of harm to reputation . . . arises from the
publication of words actionable per se. A trier of fact is not
constitutionally barred from awarding damages based on that
presunption in [an actual] malice case.” Hanl on v. Davis, 76
Md. App. 339, 356 (1988) (citation omtted). |In other words, if
the statenent is defamatory per se, damages are presuned when a
plaintiff can denonstrate actual malice, by clear and convincing
evi dence, even in the absence of proof of harm Hearst, 297 M.
at 125-26; Shapiro, 105 M. App. at 774; Laws v. Thonpson, 78
M. App. 665, 685, cert. denied, 316 Md. 428 (1989).

In regard to the statenent that appellant’s perfornmance was
poor, what we said in Leese v. Baltinore County, 64 M. App. at
474, is pertinent:

[I]t is defamatory “to utter any slander or false tale

of another . . . which may inpair or hurt his trade or
livelyhood [sic].” Thus, a statenent “that adversely
affects [an enployee’'s] fitness for the proper conduct
of his business . . . [is] actionable per se at common
l aw. ”

This is not to inply, however, that every negative
eval uation of an enployee’'s performance is potentially

def amat ory. Rat her, “‘[t]he words nust go so far as
to inpute to him some incapacity or |ack of due
qualification to fill the position.”” In other words,

the defamatory statenment nust be such that *“if true,
woul d disqualify him or render him less fit properly
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to fulfill the duties incident to the special
character assumed.”

(Alterations in original) (citations omtted). W also find
noteworthy the Court’s coment in Kilgour v. Evening Star
Newspaper Co., 96 Md. 16, 23-24 (1902):

Wrds spoken of a person in his office, trade,

pr of essi on, business or nmeans of getting a |ivelihood,

which tend to expose himto the hazard of losing his

office, or which charge him with fraud, indirect
dealing or incapacity and thereby tend to injure him

in his trade, profession or business, are actionable

wi t hout proof of special danage, even though such

words if spoken or witten of an ordinary person,

m ght be actionabl e per se.

Based on the record before us, construed in the |ight nost
favorable to appellant, Dr. Tschechtelin's alleged statenent
anmounted to defamation per se. The Newspaper article was
entitled “Firing of VP at Community College touches off demand
for probe,” and identified the “VP" as Dr. Samnuels. An
assertion that appellant was term nated because of inferior
performance on the job suggested that it was founded on fact and
that appellant was incapable or wunqualified to fulfill the

obligations of a senior admnistrator at a conmunity coll ege.

See Leese, 64 Md. App. at 474.

As we noted, appellant clainms that the defamatory statenent
was nmade with actual malice, because Dr. Tschechtelin knew it

was false. In his brief, Dr. Sanuels says: “If the jury accepts
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Dr. Sanuels’ [sic] contention that the alleged performance
evaluation was made in bad faith and was pretextual, then
President Tschechtelin's statenent to the press was nmade wth
constitutional malice -- he knew that it was false.” Furt her,
he contends that he presented evidence to show that President
Tschechtelin was “notivated by aninobsity” and “not by a good
faith assessnent of Dr. Sanuels’ [sic] performance.”

In opposition to summary judgnent, appellant submtted an
affidavit in which he said, in part:

39. . . | noted the continuing deterioration

in our relationship. Tschechtelin becane increasingly
hostile and displayed increasing criticism over

various admnistrative issues. At this tinme, it
occurred to nme that racism explained Tschechtelin’s
behavi or. Tschechtelin did not beconme hostile towards
me until it becane obvious that |, as an African
Aneri can, had nor e i nfluence t han he at a
predom nantly African-Anmerican institution. So |ong
as | did not obviously display ny abilities and so

cast Tschechtelin into shadow, Tschechtelin was
pl eased with and conplinentary about ny contributions.
After May, that all ended.

40. Racial issues have existed at BCCC during ny

tenure there. Docunents produced by the African
American |Issues Committee (“AAIC’) and the Ofice of
I nstitutional Research indicate w despread racia
di ssati sfaction. For exanple, as Defendants’ own
document s verify, Af ri can- Ameri can[ s] are
di sproportionately fired when conpared to their white
counterparts. Furthernore, even though BCCC is a
predom nantly Afri can- Aneri can institution, t he

Adm ni stration never organized an institution-w de
recognition let alone celebration of African-American

hi story nonth. Mor eover, Tschechtelin allowed the
Institute for Intercultural Understanding to |anguish
t hrough poor funding. As to the funding for the
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Institute for Intercultural Understanding, | actively
searched out funding and obtained a $60,000 Beacon
Grant from the Anerican Association of Community
Col | eges. Furthernore, at the suggestion that BCCC
was a “black institution,” Tschechtelin displayed
strong ant agoni sm

42. On Cctober 4, 1994, Tschechtelin nmet wth ne
and told ne that we “were not on the same page” and
that he wanted to make a change in Vice Presidents.
Tschechtelin offered me the option of being fired or

resi gni ng. Wen | asked why, Tschechtelin declared
that he did not have to tell nme anything because *“he
is the president.” Whereupon, | told Tschechtelin

that his decision was not performance based but

di scrimnatory.

Appel | ees quarrel with the adequacy of appellant’s evidence
as to actual nmalice. But, “‘disposition by sunmary judgnent is
generally inappropriate in cases involving notive or intent.’”
Clea v. Myor of Baltinore, supra, 312 M. at 677 (quoting
D Gazia v. County Exec. for Mnt. Co., 288 M. 437, 445
(1980)); see Brown v. Dernmer, 357 M. 344, 355 (2000). Such

issues are generally “reserved for resolution by the fact-
finder” when they are “essential elenents of the plaintiff’s
case . . . .” Brown, 357 Md. at 355.

Even if the statenment was false, appellees challenge the
adequacy of appellant’s evidence as to damages. In the course
of appellant’s deposition, filed in opposition to sunmary
j udgnment, appellant stated that, after termnation, he applied

to nore than 100 institutions, but was unable to secure another
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position. Al t hough appellant could not say whether the news
article played a role in the decisions of any of those
institutions, Dr. Sanmuels testified to one hearsay statenent
that suggested the article prevented him from obtaining
enpl oynent . In any event, appellees overlook that if Dr.

Tschechtelin’ s statenent was defamatory per se and was made with

actual malice, it would have been unnecessary for appellant to
prove harm at the summary judgnent stage, because damages woul d
have been presunmed. See Shapiro, 105 Md. App. at 774.

G ven the posture of the case on sunmary judgnent, we are
of the view that the evidence was sufficient to defeat summary
j udgnment with respect to the question of whet her Dr .
Tschechtelin's statenent was false and whether it was nmade with
know edge of its falsity. Based on what was before the tria
court, the truth or falsity of the statenent and the degree of
Dr. Tschechtelin's fault, if any, are questions for a jury to
resol ve

In reaching our conclusion as to the defamation claim we
addressed the issues raised by the parties and considered by the
court in granting summary judgnment. W are constrained to point
out, however, that the parties devoted little time in their
briefs to the defamation count. For exanple, appellees did not

address whether Dr. Tschechtelin enjoyed a defense of privilege
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Nor have the parties addressed whether the public had a right to
know of the personnel actions taken by the College, including
the reasons for such a course of action, in light of BCCC s
status as a public institution. The parties also did not
di scuss the inport, if any, of the Open Meetings Act. See S. G
88 10-501-10-512. In a footnote, appellees nerely assert that
Dr. Tschechtelin is immune from suit wunder the Maryland Tort
Clainms Act. See C.J. 8 5-522(b) (stating, in part, that certain
State personnel “are immune fromsuit in courts of the State and
from liability in tort for a tortious act or omssion that is
within the scope of the public duties of the State personnel and
is made wthout nalice or gross negligence”). If Dr.
Tschechtelin acted with actual malice, however, that statute may
not apply.

Moreover, although truth is a defense to a defamation
action, the parties did not address whether the truth or falsity
of “poor performance” is assessed subjectively, based on the
personal standards and expectations of Dr. Tschechtelin, or
obj ectively. To be sure, Dr. Sanuels denies that his
per formance was poor. As we see it, however, the concept of
“poor performance” does not lend itself to a mathematically
precise definition, in nuch the sane way that “[t]here is no

single definition of what constitutes good cause for discharge.”
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STANLEY MAZEROFF, MARYLAND EMPLOYMENT LAW 8§ 3.3(a), at 189 (1990); Cf.
Shapiro, 105 M. App. at 760. Thus, whether conduct anounts to
“poor performance” necessarily varies with the nature of the
particul ar enploynent; what constitutes poor performance in the
context of one position or for one enployer may not anount to
poor performance in a different enploynent situation. NMoreover,
it seens reasonable that a college president needs to be able to
work effectively with his or her senior staff. Cf. University
of Baltimre v. 1z, supra, 123 M. App. at 165-66 (1998)
(recognizing that collegiality is a valid consideration for

tenure review, but may  not be used as pretext for

discrimnation). Thus, whether Dr. Samuels and Dr. Tschechtelin
were conpatible wmy have been a wvalid factor in Dr.
Tschechtelin’s assessnment of Dr. Sanuels’s perfornance. Cf.

Dorrance v. Hoopes, 122 M. 344, 350 (1914); Shapiro, 105 M.
App. at 760.

These unanswered questions suggest that the parties should
consider, inter alia, whether the statenment was “false” under
the law of defamation if Dr. Tschechtelin truly believed that
Dr. Sanuels’s performance was poor, even if another college
president m ght have been satisfied. They shoul d al so consi der
whet her the status of BCCC as a public institution has any

bearing on the defamation claim Because these issues were

-78-



never raised, we express no opinion as to them

E. Section 1983 —Count VI

Appel | ant contends that the circuit court erred in entering
summary judgnment in favor of Dr. Tschechtelin and the individua
Trustees on his federal 8§ 1983 action. Section 1983 provides:

Every person who, under color of any statute

ordi nance, regulation, custom or usage, of any State

, Subjects, or causes to be subjected, any
person . . . to the deprivation of any rights,

privileges, or imunities secured by the Constitution

and laws, shall be liable to the party injured in an

action at law, suit in wequity, or other proper

proceedi ng for redress.

42 U.S.C. 8§ 1983, see UAW v. Gaston Festivals, Inc., 43 F.3d
902, 906 (4th Cr. 1995) (“Liability under section 1983 only
extends to persons acting under color of law, a requirenent
equivalent to that of state action wunder the Fourteenth
Amendnent . ") .

Because a 8 1983 claim “‘is not itself a source of
substantive rights,”” but instead “‘a nmethod for vindicating
federal rights elsewhere conferred,’” Al bright v. diver, 510
U S 266, 271 (1994) (quoting Baker v. MCollan, 443 U S. 137,
144, n.3 (1979)), an individual may seek redress of an alleged

violation of the Fourteenth Anendnent through an action pursuant

to 8 1983. See Hafer v. Melo, 502 U S 21, 28 (1991) (“Congress
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enacted 8 1983 ‘"to enforce provisions of the Fourteenth
Amendnent against those who carry a badge of authority of a
State and represent it in sone capacity, whether they act in
accordance with their authority or msuse it.”’” (citations
omtted)); Dennis v. Higgins, 498 U S 439, 444-45 (1991)
(stating that “the ‘prinme focus’ of 8§ 1983 and related

provisions was to ensure ‘a right of action to enforce the

protections of the Fourteenth Amendnent and the federal |aws

enacted pursuant thereto (citation omtted)); 14 CJ.S. Cvil
Rights 8§ 6, at 495 (1991) (acknowledging that § 1983 *“is
designed to provide a federal renmedy for the deprivation of
constitutional rights or federally guaranteed rights”).

Appel | ant does not challenge the court’s dismssal of his
8§ 1983 clains against the State and the Board. “IN either a
state nor a state agency nor a state official sued in his
official capacity is a ‘person’ within the neaning of § 1983.”
Ritchie v. Donnelly, supra, 324 M. at 355 (enphasis in
original); see WIIl v. Mchigan Dep’'t of State Police, 491 U S
58, 71 (1989); Manikhi v. Mass Transit Admin., M. | No.
106, Sept. Term 1999, slip op. at 24 (filed Aug. 24, 2000).
Consequently, a plaintiff cannot mintain a 8 1983 action
against a state, a state agency, or a state official for npney

damages. Mani khi, slip op. at 24; Ritchie, 324 Md. at 355; but
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see Ckwa, slip op. at 28 n.16 (“An action for injunctive relief
brought pursuant to 8§ 1983 may be maintained against a state
official or state enployee regardless of which capacity the
state official or enployees [sic] is sued.” (enphasis added)).
The foregoing tenets also bar an action against Dr. Tschechtelin
and the Trustees in their official capacities under 8§ 1983.

Neverthel ess, a state official may be sued in his or her
i ndi vi dual capacity on the basis of official acts under § 1983.
See Kentucky v. Graham 473 U.S. 159, 165 (1985); kwa, slip op.
at 29; Ashton v. Brown, 339 Md. 70, 112 (1995); Ritchie, 324 M.
at 355. As the Court of Appeals explained in D Pino v. Davis,
354 Md. 18, 46 (1999):

A personal -capacity action seeks to establish

personal liability on the part of the official for
conduct conmitted under color of State |aw that causes
the deprivation of a Federal right. If available

under the facts of the case, the official nay assert
the good faith imunity defense set forth in Harlow v.
Fitzgerald, 457 U S. 800, 102 S. C. 2727, 73 L. Ed.

2d 396 (1982), i.e., an objectively reasonable
reliance on existing |aw [ Because it is the
personal conduct of the official that is alleged to be
wongful, rather than any governnental policy or

14 Absolute inmmunity has been extended to “officials whose
special functions or constitutional status requires conplete
protection from suit,” i.e., legislators, judges, prosecutors,
executive officers engaged in adjudicative functions, and the
President of the United States. Harl ow, 457 U. S. at 807; see
Ritchie, 324 M. at 360. “For executive officials in general,
however, . . . qualified immunity represents the norm” Harl ow,
457 U.S. at 807.
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cust om punitive damages are permssible in a

personal -capacity action, but the plaintiff may | ook

only to the personal assets of the official, and not

to the entity, for the recovery of any danage award.

Expoundi ng upon the rationale underlying the good faith or
qualified immnity available to state officials, the Suprene

Court stated in Anderson v. Creighton, 483 U S. 635 (1987):

[Plermtting damages suits agai nst gover nnent
officials can entail substanti al soci al costs,
including the risk that fear of personal nonetary
l[tability and harassing litigation will unduly inhibit

officials in the discharge of their duties. Qur cases
have accommpbdated these conflicting concerns by
generally providing government officials performng
di scretionary functions with a qualified inmmunity,
shielding them fromcivil damages liability as |long as
their actions could reasonably have been thought
consistent with the rights they are alleged to have
vi ol at ed. Sonewhat nore concretely, whether an
official protected by qualified inmmunity may be held
personally liable for an allegedly unlawful official
action generally turns on the *“objective |egal
reasonabl eness” of the action, assessed in |ight of
the legal rules that were “clearly established” at the
time it was taken

The operation of this standard, however, depends
substantially wupon the level of generality at which
the relevant “legal rule” is to be identified. For
exanple, the right to due process of law is quite
clearly established by the Due Process Cause, and
thus there is a sense in which any action that
violates that Clause (no matter how unclear it may be
that the particular action is a violation) violates a

clearly established right. Much the sane could be
said of any ot her constitutional or statutory
vi ol ati on. But if the test of “clearly established

law’” were to be applied at this |level of generality,
it would bear no relationship to the “objective |ega
reasonabl eness” that is the touchstone of Harlow
Plaintiffs would be able to convert the rule of
qualified immunity that our cases plainly establish
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into a rule of virtually unqualified liability sinply
by alleging violation of extrenely abstract rights.
Harl ow would be transformed from a guarantee of
immunity into a rule of pleading. Such an approach
in sum would destroy “the balance that our cases
strike between the interests in vindication of
citizens’ constitutional rights and in public
officials’ effective performance of their duties,” by
making it inpossible for officials “reasonably [toO]
anticipate when their conduct may give rise to
liability for damages.” It should not be surprising,
therefore, that our cases establish that the right the
official is alleged to have violated nmust have been
“clearly established” in a nore particularized, and
hence nore relevant, sense: The contours of the right
must be sufficiently clear that a reasonable official
woul d understand that what he is doing violates that
right. This is not to say that an official action is
protected by qualified imunity unless the very action
in question has previously been held unlawful, but it
is to say that in the light of pre-existing |law the
unl awf ul ness must be apparent.

ld. at 638-40 (alteration in woriginal) (citations omtted)
(footnote omtted); see Okwa, slip op. at 34-36; see also
Ritchie, 324 Ml. at 360-61 (indicating that qualified immunity
“varies with ‘the scope of the discretion and responsibilities
of the office and all the circunstances as they reasonably
appeared at the tinme of the action.’” (quoting Scheuer v.
Rhodes, 416 U.S. 232, 247 (1974)).

As we expl ained, 8 1983 does not itself create a substantive
right, but instead provides a nethod by which a party may obtain
redress for violations of federally <created rights. See

Al bright, 510 U S. at 271 (1994); Canpbell, No. 1579, slip op
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at 12; N cholson Air Servs., Inc. v. Board of County Conmmrs,
120 Md. App. 47, 83 (1998). Therefore, we nmust “identify the
specific constitutional right allegedly infringed” in the
present case. Albright, 510 U S. at 271.

For reasons identical to those discussed in § Il A

appel lant contends that Dr. Tschechtelin and the Trustees

infringed his constitutionally protected property and liberty
interests, in violation of the substantive and procedural due
process protections contained in the Due Process C ause. See

Zinernon v. Burch, 494 U S. 113, 125 (1990) (making clear that
Fourteenth Anmendnent procedural and substantive due process
violations are actionable under 8§ 1983). Appel | ant suggests
that he had a contractually derived property interest in his
enpl oyment that entitled himto due process. He al so nuaintains
that the publication of the statenents Dr. Tschechtelin made to
t he Newspaper effected a deprivation of his |liberty interest, in
violation of the Due Process C ause. Thus, we are again
confronted with the four possible “categories” of due process
clains outlined earlier, which we restate for clarity: (1) a
procedural due process claim premsed on the deprivation of a
property interest; (2) a procedural due process claim prem sed
on the deprivation of a liberty interest; (3) a substantive due

process claim premsed on the deprivation of a property
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interest; and (4) a substantive due process claim prem sed on
the deprivation of a |iberty interest.

Prelimnarily, we conclude that the developnent of the
record after the resolution of appellees’ notion to disnm ss does
not affect the reasoning that disposed of three of the four
categories of due process clains brought wunder Article 24.
Because our courts have equated Article 24 and the Due Process
Cl ause, see Conmin on Med. Discipline v. Stillmn, supra, 291
Ml. at 414 n.9, we rely on our reasoning in 8 Il A and offer
the following holdings in connection wth the present issue.
First, we conclude that no liberty interest was inplicated in
this case that mght require substantive and procedural due
process protections under the Fourteenth Anmendnent. Second,
appel lant’s supposed contract-based property interest in his
enpl oynment does not anmount to a fundanmental right for purposes
of Fourteenth Anmendnent substantive due process. Third, there
is no basis for a 8 1983 cl aim against the Trustees, for reasons
articulated in 8 Il A

Thus, the only federal due process claim requiring further
consideration is that alleging deprivation of a property
interest, in violation of procedural due process by Dr.
Tschechtel i n. Rel ying on the Enploynent Contract, its renewal

for two terns, and the Revised Policy, appellant argues that he
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had a protected property interest in enploynent. W set

out the

followi ng excerpt fromappellant’s brief in an effort to clarify

hi s position:

[ T] he defendants have asserted that in |ate January of
1992, the Board of Trustees adopted [the Revised
Policy] under which the renewable one year contracts
were replaced wth letters of appointnment which

provided that admnistrators and staff “serve[d]
the pleasure of the President and the Board
Trustees.” That fact al one, however, IS
determ native under the other circunstances of
case.

at
of

not
t he

[ The Revised Policy] was not inplenmented until

after Dr. Sanuel s had al r eady accept ed

hi s

appoi nt nent . The College in fact sent the renewable

one year [Enploynment Clontract to Dr. Sanuels.

That

form contract provided that Dr. Sanuels could be
termnated “for cause” or for “financial exigency.”

The Board of Trustees did not take any action at

its

Decenber [21,1° 1994] neeting. Subsequently, President
Tschechtelin sent the January 17[, 1995] letter which
asserted that he was recommending a perfornance based
term nati on. In discharging Dr. Sanuels, the College
did not sinply end the enploynment relationship with no
stated reason; rather, it attenpted to conply with the
[ Revised Policy] in an effort to perfect a “for cause”

term nati on.

These facts support a finding that, wunder the
circunstances of this case, Dr. Sanuels could be
termnated only “for cause.” As such, he was not
purely an at-wll enployee. Further, having elected
to invoke [the Revised Policy], the College was
required to abide by the obligations inposed by it.

* * *
In this case, through the [Revised Policy], the

parties’ enploynment contract [sic] added specific

l[imtations and conditions on the College s right

to

1 Wthout reference to the \year, appel lant’s bri ef

erroneously provides a date of Decenber 18.
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termnate Dr. Sanuels’ enploynent. I f his performance

was “fair,” he could be termnated for performance
related reasons only if the College gave him the
specified opportunity for inprovenent. If his

performance was better than “fair,” the College would
not be able to discharge him for performance rel ated

reasons.
The [Revised Policy] clearly set forth a
requi renent for a substantive determ nation. That

substantive determnation, in turn, carried with it an

obligation that the College s discretion be exercised

in good faith. Accordingly . . . , the College could

not use [the Revised Policy] as a pretext.

(Gtation to record extract omtted).

Appel | ees respond that Dr. Sanuels had no property interest
in his enploynent. They aver that the Letter of Appointnment is
the only docunent executed by a State official in this regard,
and it nade Dr. Sanuels an at-wll enployee. Additionally, in
support of their contention, appellees refer to the provision in
the Revised Policy that reads: “The appointnments will have no
end date; admnistrators and professional staff wll serve at
the pleasure of the President and the Board of Trustees.”
Appel | ees assert that the evaluation procedures contained in the
Revised Policy did not alter appellant’s at-will status. As to
t he Enpl oynment Contract contained in the Record, appellees point
out that appellant would have received it after he accepted his
appoi nt nent . Moreover, they suggest that, because it was

unsigned, it is not a valid contract under State |aw.

As we discussed in § Il A resolution of this issue
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necessarily turns on a fact finder’'s determnation of the
enpl oynment status of appellant. As evidenced by the parties’
argunents, there appears to be an inherent conflict between the

Revised Policy and the Enploynent Contract (assuming it was a

valid contract and was renewed). The Revised Policy expressly
states that administrators will serve at the pleasure of the
Boar d. Whet her the evaluation procedures are mandatory, and
whet her they create an at-will enploynent agreenent, are not

before us. The Enpl oynment Contract, on the other hand, clearly
sets out a termnation date. |f, as appellant suggests, the
Enpl oynment Contract was renewed for the 1994/1995 term it is
likely that the term expired February 2, 1993, after Dr. Sanuels
received the letter of termnation, but nearly a nonth before
the termnation becane effective. Neverthel ess, if anmended by
the Revised Policy, perhaps appellant could not be term nated
wi t hout eval uation by the Board.

For these reasons, we shall vacate the award of summary
judgment as to Count VII insofar as it states a property
i nterest-based procedural due process claim against Dr.
Tschechtelin. A fuller factual record wll allow for the
determ nation of whether Dr. Tschechtelin is entitled to good
faith imunity.

DI SM SSAL OF COUNT |11 VACATED AS
TO DR. TSCHECHTELI N; SUMVARY
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JUDGVENT IN FAVOR OF DR.
TSCHECHTELI N AS TO  COUNT \%
VACATED, SUMMARY JUDGMVENT | N FAVOR
OF DR TSCHECHTELIN AS TO COUNT
Vi1  VACATED. ALL OTHER JUDGVENTS
AFFI RMED. CASE REMANDED TO THE
CRCUT COURT FOR BALTIMORE CITY
FOR FURTHER PROCEEDI NGS. COSTS TO
BE Dl VI DED EQUALLY BETWEEN
APPELLANT AND DR TSCHECHTELI N.
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