HEADNOTE: Rauch v. MCall, No. 1904, Septenber Term
1999

CONTRACTS-

A PROVISION IN A SETTLEMENT AGREEMENT FOR Attorney'S FEES
TO BE PAID BY THE BREACH NG PARTY | MPLICITLY CONTAINS A
TERM OF REASONABLENESS REQUI RING THE COURT TO DETERM NE AND
EVALUATE THE REASONABLENESS OF THE FEES REQUESTED BY THE

NON- BREACHI NG  PARTY |IN ACCORDANCE WTH FAMLY LAW AND
CONTRACT PRI NCI PLES.



REPCORTED

I N THE COURT OF SPECI AL APPEALS

OCF MARYLAND

No. 1904

Septenber Term 1999

JAMES F. RAUCH

BARBARA McCALL

Sonner ,
Adki ns,
Al pert, Paul E
(Ret., specially assigned)

Opi nion by Al pert, J.

Fil ed: Septenber 6, 2000



The marriage has ended, but the litigation |ingers on.
In this donestic relations case between Barbara J. MCall,
appel l ee, and Janes F. Rauch, appellant, in the Crcuit Court
for Montgonery County, appellant now presents the follow ng
guestions for our review

l. Where a contract provides that the party in
breach shall be responsible for all attorney's
fees and costs incurred by the party that is
successful in enforcing the contract, and the
anount spent in attenpting to renedy the breach
is docunented to the trial court, is the court
conpel led to award that figure against the
breachi ng party?

1. Didthe trial court err in dismssing appellant’s
counts for conversion and detinue under his third
amended conpl ai nt ?

L1l Did the trial court have
authority to prohibit appellant
fromfiling any pl eading or
docunent pro se?

IV. Didthe trial judge have authority to
require that all information concerning M.
McCal |’ s deferred enpl oyee conpensation
pl an be released only to appellant’s
counsel and not to appellant contrary to
the parties’ agreenent?

For the reasons that follow, we shall vacate the judgnent of

the circuit court and remand on question I., and affirmon
guestion Il. In light of our decisions on questions I. and
1., we need not address questions Ill. and IV.

Backgr ound



The parties were married on May 6, 1967. Two children
were born to the marriage, both of whom are above the age of
majority. The marriage began to disintegrate in early 1990.
Appel l ee filed for divorce on June 13, 1990, but returned hone
and di sm ssed the divorce action soon thereafter. The parties
separated permanently in Decenber of 1990. A Separation
Agreenent was signed by both parties on Cctober 16, 1991, as a
prelude to the divorce, which was granted by the circuit court
on February 16, 1993.

Al though litigation between the parties has been al nost
continuous since 1990, this case arises out of the terns of
t he Separation Agreenent, nanely: (1) noney owed to appell ant
fromthe Qualified Donestic Relations Oder (“QDRO) and (2)
appel | ee’ s possession of appellant’s personal property. On
July 29, 1991, the parties reached an oral agreenent on the
record that (1) their personal possessions would be divided in
hal f, and (2) appellee would nove out of the marital hone by
Cct ober 15, 1991, taking her personal property and | eaving
appel l ant’ s personal property. Appellee |left the hone by
Cct ober 15'"; an exami nation of the property reveal ed, however,

that sonme of appellant’s personal property was taken by



appellee.* Prior to signing the October 16'" Settl enent
Agreenent, appellant provided appellee with a |ist of the
mssing itens to be returned by Cctober 17'". Over the next
few nonths, only a few of the itens were recover ed.

The parties also disputed the lack of a QDRO concerni ng
appellant’s rights to appellee’ s pension and profit sharing
plans with Bell Atlantic, her enployer, as called for in the
Separation Agreenent. Appellee had failed to disclose, or
aut horize Bell Atlantic to turn over, the contents of these
pl ans. There was al so evidence that appellee took a Hardship
Wt hdrawal from her 401(k) in the amount of $44,800.00
sonetime in early 1991 wi thout disclosure to appellant, which
was allegedly in direct violation of the Separation Agreenent.
Appel lant did not learn of the withdrawal until March 30,
1993. Appellee also continually refused to sign the QDRO
submtted by appell ant.

The procedural history of these disputes is extensive;
thus, to put the facts into context, we provide a brief

hi storical overvi ew

1 Testinmony and argument was presented at several of the various
heari ngs regardi ng the circunstances of appellee’ s renoval of appellant’s
property. Apparently, appellant had |eft his personal bel ongings on his front
| awn while he was noving out. Appellee saw these itens and had them sent to
storage. The various reasons presented for noving these itens is irrelevant
to this appeal. Appellee first clained that these itens were returned al nost
right away, then later testified that sonme itens were returned, sonme were
damaged, and sone were not returned until 1999.
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Vol untary Separati on Agreenent
On Cctober 16, 1991, the parties signed a separation
agreenent ("Agreenent"), to be incorporated but not nerged
into the divorce decree. Wth regard to the personal property
and furnishings of the parties, the Agreenent provided:

The parties have already divi ded between
them to their nutual satisfaction, al
personal effects, household furniture and
furni shings, and all other articles of
personal property which heretofore have
been held by themin comon. Neither party
shall make a claimto any such itens which
are now in the possession or under the
control of the other party. Henceforth,
each of the parties shall own, have and

enj oy, independent of any right or claim of
the other, all itens of property of any

ki nd, nature and description, and

wher esoever situated, which are now owned
or held by himor her with the full power
to himor her to dispose of the sane as
fully and effectually in all respects and
for all purposes as if he or she were
unmarried. (See attached [conputerized]?
inventory list).

The Agreenent provided for counsel fees and the right to

counsel. Both parties agreed to be “responsible for their own
| egal fees incurred in the negotiation, preparation and
execution of this Agreenent.” [enphasis added]. Furthernore,

“in the event of a breach of the Agreenment by either party,

2 The word “conputeri zed” was added by a handwitten notation and
initialed by both parti es.
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the party at fault shall be responsible for paynent of al
attorneys’ fees and costs including expert witness fees....”

[ enphasi s added].

Section | X of the Agreenent dealt w th pensions of
appel l ee, who was a “participant in deferred enpl oyee
conpensation plan(s) sponsored or offered by her enployer.”
The Agreenent related that appellant was to be the alternate
payee of the plans “according to the percentages provided in
this paragraph (50/50),” and that any future court judgnent or
order “shall be in the formof or shall contain a...(QRO
whi ch shall neet the requirenents of a QDRO as defined by ...
ERISA... as fromtine to time anended.” This section further
provided, in pertinent part:

Husband’ s equitable interest in each of
Wfe's plans is hereby declared to be fifty
percent (50% of the total benefits due to
the Wfe at any tinme... Husband shal
receive 50% of the Wfe's interests in any
pl an(s), including any joint and survivor
annuity or death benefits, if, as, and when
such paynents are nmade.... The Wfe has not
taken any action since May 17, 1991 and
shal |l take no further action to decrease
any account bal ance in any plan(s) or

di m ni sh the enpl oyee or enployer rate or
percentage of contribution (e.g. currently
10% of wife's gross salary, in regard to
the Wfe’s 401 plan) without the prior
witten consent of Husband. Wfe shall not
cause any change in any provision of any
pl an either by action or inaction wthout
advance notice and the witten consent of
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Husband. Wfe agrees to authorize all plan
admnistrators to respond to Husband’s
request for plan status, plan financial
reports or account statenents within ten
(10) days of a request. Wfe expressly
agrees to cooperate and to execute such

ot her docunents as may be necessary to give
effect to this provision of this
Agreenent.... The parties further agree
that until a Court Order of assignnent is
accepted and approved by the Wfe's

enpl oyer, the Court of appropriate
jurisdiction shall retain jurisdiction to
nodi fy its order.

(Enphasi s added).
Hearing on February 17, 1995
On February 17", a hearing on appellant’s first amended
conplaint transpired to resolve the issues of the QDRO and the
personal property. Based on the enornous anount of pleadi ngs
that appellant had filed in the case, the circuit court held
t hat
the division of all the personal property
bel ongs, and everything [in the] separation
agreenent, precludes himfrom now
proceeding either in this donmestic case or
in any type of replevin action, any claim
to any further division of property.
Appel lant had filed a replevin action in the district
court, which was renoved to the circuit court, where there was
no jurisdiction. The court noted that the claimarose from

t he Agreenent and was not appropriately phrased as a replevin

action. The court went into a | engthy discussion with counsel
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over appellee’s pension plans and the QDRO provided for in the
Agreenent, however, deferred ruling because not all of the
evi dence was before the court to render a decision.
Court of Special Appeals
In July of 1997, an appeal was noted to this Court from
the circuit court’s denial of a Mdtion for Appropriate Relief,
requesting the judge to sign a QDORO pursuant to the Agreenent.
In Rauch v. McCall, No. 1764, Sept. Term 1996 (filed July 24,
1997), this Court held that the circuit court’s order of June
20, 1996 was not a final judgment, and accordingly di sm ssed
t he appeal .
This Court noted, however, that appellee “has already
bargai ned away a 50 percent interest in the QOROs in this
case. It would appear that the actual purpose of any
restrictions or limtations... is to protect the payor of the
pension (Bell Atlantic) as opposed to the participant spouse.”
W held that:
Under the circunstances of this matter,
prior to signing the QDRO in question, the
chancel l or may wi sh to determ ne whet her
Ms. McCall’s failure to cooperate and her
attorney’s refusal to act was done so in
good faith.

ld. (slip op. at 4).

Appel I ant had included an issue in the appeal regarding



the replevin action; nanely the circuit court’s failure to
afford hima hearing prior to its dismssal. This Court held
t hat because the appeal filed was strictly related to the
denial of the notion regarding only the QDRO, the court’s
failure to award a hearing on the replevin action was beyond
its scope of review
Hearing on Cctober 9, 1998

Yet anot her hearing transpired on Cctober 9'" to resolve
t he QDRO di sputes, specifically appellant’s request that
appel l ee sign the order. The court heard the evidence
regardi ng the Agreenent and deal i ngs between the parties since
its inception. The court concluded, however, that the only
time period that was relevant in determ ni ng whet her appell ee
withdrew fromthe funds in violation of the Agreenment was
after May 17, 1991.°3

Wth regard to appellee’s failure to disclose to
appel  ant any informati on concerning the anmounts in the
accounts and any withdrawals after May 17, 1991, the court
hel d that appellant was entitled to this information because
t he Agreenent provided for a 50% share to each party. Thus,

appel l ee was required to submt to appellant on these issues

3 This decision was based on speci fic | anguage in the Agreenment stating
that appell ee had not taken any action on the pensions in violation of the
agreenent prior to May 17th,
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and authorize Bell Atlantic to disclose the contents of her

pl ans. The court ordered that both parties prepare a QDRO
that they could agree upon within 10 days, and if the parties
could not agree, that the court woul d appoi nt an i ndependent
third party to prepare a QDRO at the parties’ expense and
submt it.

The court al so refused to i npose sanctions on either
party because both parties “have through their actions
perpetuated this and nade this |ast |onger than it needed to.”
Thus, the parties were required to each “bear the expense and
cost of this continued litigation.”

The issue regarding appellee’s alleged failure to return
appel l ant’ s personal property under the terns of the
separation Agreenent was raised again to the court. The court
specifically stated that:

based on the testinony | have taken today,

| amsatisfied that Ms. McCall has none of
the property in her possession. That does
not nmean that she didn't breach the
contract. She may have. That is another
proceeding. But, as a replevin action, if
she doesn’t have it, | couldn’t—unl ess she
has it, | don’t know how | could help... |
cannot order her to give back what she
testified she doesn’t have.

The court noted that appellant was entitled to “his day in

court,” to have a hearing on whether appellee breached the



Agreenment. In order to do so, the court needed appellant to
produce all relevant information and evidence in order that
the court could finally dispose of the matter.
Hearing on April 6, 1999

The parties convened again in the circuit court on Apri
6!" on appellee’s failure to answer interrogatories and notion
to conmpel. The court refused to inpose sanctions or hold
either party in contenpt of court. Rather, the court denied
the notion and ordered (1) appellant to provide appellee with
alist of the items belonging to himthat he is claimng she
had, and (2) gave appellee 15 days to answer these cl ains
after receipt of the list. The court also noted for the
record that this was not a tort case, involving conversion or
trespass, but rather a cause of action arising froman all eged
breach of contract.

Hearing on July 8, 1999

On July 8, 1999, a hearing regarding the personal
property took place. By this tinme, several of the itens, if
not all, had been returned to appellant.* The circuit court
took testinony fromboth parties, and received exhibits,

i ncluding an extensive list of itenms divided up by the parties

4 Appel l ant asserts that these itens were mysteriously returned on the
eve of trial by appellee in an attenpt to settle the case.
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in the separation. The court went down the list, item by
item in rendering its decision

| accept sone of the evidence offered
by M. Rauch, sone of the evidence offered
by Ms. MCall....

These are itens that were to be
distributed to himor held by himin
accordance with the parties’ separation
agreenent and the attached |ist of personal
property to be divided on Cctober the 16",
1991.

It is clear fromthe record that M.
Rauch over the years has requested the
return of that property or requested that
property....

The itens that were of particular concern
today are those itens that were either returned
damaged to himor not returned at all.

| have al so considered the contends of
Plaintiff’s Exhibit No. 2, whichis a
letter M. Rauch wote to ... Ms. MCall’s
attorney, on August 29, 1992, demandi ng
property that he believed was due himthen
and still was an issue at today’'s trial.

And | have tried to conpare all of the
exhi bits and the evidence.

| find that Ms. Mc.Call did in fact
breach the parties’ separation agreenent by
removing certain property that was to be
property of M. Rauch’s.

And the issue then is what damage or
relief M. Rauch should get for the
property either returned damaged or not
returned at all....

(Enmphasi s added).
The court went on to say that the |ist was included as
part of the Agreenent and that appellee, despite its supposed

unfairness, agreed to and signed it. “M. MCall’s testinony
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was that she doesn’t know if she read it or if she didn't, but
it was adopted and becane part of the agreenent she did sign,
and she is bound by it.” Thus, the court said:

She has not to this point filed any
petition to set the agreenent aside or
clarify it. So, she is bound by what she
did sign. M. MCall’s testinony was that
she took this property when she left and
nmoved into her town house in Silver Spring
sonetinme in Cctober of 1991, but after the
signing of the agreenent.

Her testinony was that she did that
for reasons involving the harassnent that
she believed was being put on her by M.
Rauch at that tinme and the record—the
public record then of court orders—sone
court orders ordering M. Rauch to stay
away fromher, the pressure she felt, and
ot her reasons that she put on the record.

Nonet hel ess, she had agreed that they
woul d be M. Rauch’s property. So, to that
extent, | find that she is in breach of the
agreement .

(Enmphasi s added).

The court then went into an extensive discussion
regardi ng each itemon the list, taking into consideration (1)
valuation, (2) age, (3) depreciation, and (4) wear and tear of
the property. The court found that the value of these itens
total ed $1,863. 00 and entered judgnent to appellant in that
anount. Attorney's fees were awarded to appellant in the
anount of $1,000.00, taking into consideration the entire

proceedi ngs, the history of the parties, and the extensive ten
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year long litigation involving the return of this property.
Appel l ant’ s conplaints for conversion, trespass, detinue,
constructive trust, fraud and deceit, and punitive damages
were dism ssed by the court, as they were tort clainms and this
case involved a breach of contract.

An order to this effect was entered by the court on July
30, 1999. The QDRO was signed by both parties and is now in
effect.® Appellant had al so sought to strike ex parte orders
entered agai nst himpreventing himfromacting pro se and
filing any pleadings or notions in the case with the court
w thout | egal representation. This notion to strike was
denied by the court on Septenber 9, 1999, along with all other
out standi ng notions. This appeal foll owed on Septenber 27,
1999.

Di scussi on

| . Attorney's Fees

Appel | ant asserts that the provision regarding attorney's
fees in the Agreenent governed the trial judge s discretion,
necessitating application of only the contractual standard,

and precluding the judge from appl ying the reasonabl eness

> There is no evidence in the record indicati ng when the QDRO was si gned
by both parties. Appellant asserts, however, that it was signed in the fall
of 1998 or early 1999. The exact date the QDRO was signed is irrel evant for
pur poses of this appeal.
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standard. W are persuaded that the trial judge nust enforce
the contractual standard set forth in the Agreenment, but from
a reasonabl eness standpoint. |In other words, the trial judge,
on remand, is to consider the reasonabl eness of the
docunent ati on provided by counsel for appellant in reaching
t he amount of attorney's fees that appellee is required to pay
as a result of her breach of the Agreenent.

At the July 8, 1999, hearing, the court engaged in the
foll ow ng analysis in reaching the conclusion that appell ant
was entitled to $1,000 in attorney's fees:

M. Rauch is also making a claimfor
attorney’s fees. | have considered his
claimand the amount of the claim

| have considered the entire
proceedings in this matter, and | have
considered this particular issue that was
tried here today and wei ghed it against al
of the other pleadings that have been filed
and the setting under which--

And | do give credence —even though
[ appel l ee], | believe, did breach the
contract by taking this property, | do give
sonme credence to her notivation, if you
will, not necessarily to breach a contract,
but just the state of affairs that did
exi st at that tine.

And | take into consideration the
public history of this litigation and the
l[itigation initiated on this issue by M.

Rauch.

And after considering all of the
factors, | amgoing to award him an
attorney’s fee of $1,000, and | wll nake

that part of the order.
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(Enphasi s added).

The court found that appellee breached the Agreenent with
respect to the return of appellant’s property. These hol di ngs
were noted at the July 8, 1999 hearing. The Agreenent
provided that “in the event of a breach... by either party,
the party at fault shall be responsible for paynent of al
attorney's fees.”® Nonethel ess, the court awarded appel |l ant
only $1,000.00 in attorney's fees, when counsel had provided
the court with docunentation evidencing a substantial anount
nore incurred in fees.

Pursuant to Md. Code Ann., Famly Law, 8§ 8-101, parties
in a donestic case may form enforceabl e separati on agreenents.
See Jackson v. Jackson, 14 MJ. App. 263 (1972) (courts are
“enpowered to recogni ze and enforce” separation agreenents).

A provision regarding attorney's fees may be included in the

separation agreenent. See Peterman v. Peterman, 14 M. App.

310 (1972).7 1In resolving disputes regardi ng enforcenent of

®There was no | anguage in the agreenment stating that the fees had to be
“reasonabl e.”

" Mi. Code Ann., Fam |y Law, 8 12-103 provides the rule for awarding
counsel fees in donestic cases, involving custody, support, or visitation.
This rule provides, in pertinent part:

(a) The court nay award to either party the costs and counsel fees
that are just and proper under all the circunstances in any case
in which a person:

(1) applies for a decree or nodification of a decree

concerning the custody, support, or visitation of a child of

the parties....
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Separation agreenents, courts are required to apply the | aw of
contracts:

A separation agreenent being a contract

between the parties is subject to the sane

general rules governing other contracts,

and particul ar questions nust be resolved

by reference to the particul ar | anguage of

t he agreenent.

See Punphrey v. Punphrey, 11 M. App. 287 (1971); Ei genbrode
v. Eigenbrode, 36 Mi. App. 557 (1977). A settlenent
agreenent, like the one in the present case, that has been
i ncor porated but not nerged into the divorce decree, my be
enforced by the court as an independent contract. See Fultz
v. Shaffer, 111 Ml. App. 278 (1996).

There is no appell ate decision in Maryland on the
specific question of whether a provision regardi ng paynent of
attorney’s fees without nmention of “reasonabl eness,” neans

that the court is to award the full amount of fees requested

(b) Before a court may award costs and counsel fees
under this section, the court shall consider

(1) the financial status of each party;

(2) the needs of each party; and

(3) whether there was substantial justification for
bri ngi ng, maintaining, or defending the proceeding.
(c) Upon a finding by the court that there was an
absence of substantial justification of a party for
prosecuting or defending the proceedi ng, and absent a
finding by the court of good cause to the contrary,
the court shall award to the other party costs and
counsel fees.
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by the non-breaching party without an analysis into its
reasonabl eness. W, therefore, anal ogize this case to Hol zman
v. Fiola Blum Inc., 125 Ml. App. 602 (1999), where a real
estate broker brought an action against the sellers of a hone
to recover his conm ssion and attorney's fees. The contract
between the parties provided that if the broker prevailed in a
court action against the seller, he would be “entitled to
recover in such action his/her reasonable attorney’ s fees and
costs.” 125 Md. App. at 611. The broker prevailed, and the
circuit court awarded him $12,408 in attorney’ s fees, which
was the amount pursuant to the one-third contingency
agreenent. The issue in the case was whether this amount was
bi nding as a reasonable fee, as the parties did not agree to
pay “whatever |egal fee appellee [the broker] m ght agree to
pay its attorney.” 1d. at 637.

This Court stated that while, “[o]rdinarily, a prevailing
party is not entitled to recover attorney’'s fees..., a trial
court generally may award attorney’s fees only when
statutorily authorized or when, as here, a contract between

the parties specifically authorizes such fees.” 1d.; see Hess
Construction Co. v. Board of Educ., 341 Md. 155, 159 (1996);
Maxi ma Corp. v. 6933 Arlington Dev. Ltd. Partnership, 100 M.

App. 441, 452 (1994).
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The award of attorney's fees by the court is a “factual
matter which lies within the ‘sound discretion of the trial
judge and will not be overturned unless clearly erroneous.’”
Maxi ma Corp., 100 Md. App. at 452 (citing Reisterstown Plaza
Associ ates v. Ceneral Nutrition Ctr., Inc., 89 Ml. App. 232,

248 (1991)). This rule is echoed in donestic cases:
The amount of the award of counsel fees is
within the discretion of the chancell or
and, although his discretion is subject to
review by this Court, the award shoul d not
be di sturbed unl ess he exercised his
di scretion arbitrarily or his judgnent was
clearly wong.

Blumv. Blum 59 MI. App. 584, 604-5 (1984).

The Hol zman court held that “when an award of attorney’s

fees is based on a contractual right, the losing party is
‘entitled to have the anpbunt of fees and ordi nary expenses
proven with certainty and under the standards ordinarily
applicable for proof of contract damages.’” 125 Md. App. at
637-38 (citing Maxi ma Corp., 100 Md. App. at 453)(internal
citations omtted). Conpetent evidence nust be presented by
the noving party to justify an award of attorney's fees under
contract |aw

(a) the party seeking the fees, whether for

hi m herself or on behalf of a client,

al ways bears the burden of presenting

evidence sufficient for a trial court to
render a judgnment as to their
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reasonabl eness; (b) an appropriate fee is
al ways reasonabl e charges for the services
rendered; (c) a fee is not justified by a
mere conpilation of hours multiplied by
fixed hourly rates or bills issued to the
client; (d) a request for fees nust specify
t he services perforned, by whomthey were
performed, the time expended thereon, and
the hourly rates charged; (e) it is

i ncunbent upon the party seeking recovery
to present detailed records that contain
the rel evant facts and conputations
under gi rdi ng the conputation of charges;

(f) without such records, the

reasonabl eness, vel non, of the fees can be
determ ned only by conjecture or opinion of
the attorney seeking the fees and would

t herefore not be supported by conpetent

evi dence.

Hol zman, 125 Md. App. at 638-39 (citing Maxima Corp., 100 M.
App. at 452-53). See Head v. Head, 66 M. App. 655, 669-70
(1986) .

W were persuaded in Holzman that it was “clear that,

foll owi ng the presentation of evidence in support of a claim
for attorney’'s fees, the ‘trial court nust still evaluate the

reasonabl eness of the fees. Hol zman, 125 Md. App. at 639
(citing Kilsheimer v. Dewberry & Davis, et al., 106 Ml. App.
600, 621 (1995), cert. denied, 341 Md. 406 (1996)). See also

Head, supra at 669. (“In the absence of a contract, statute or

court rule fixing conpensation, an attorney who perforns |egal
services for his or her client is entitled to be paid the

reasonabl e val ue of those services.”). |In evaluating the
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claim the anpbunt of the award “nust be based on a record that
i ncludes information that sufficiently and conpetently

supports the court’s findings.” 1d. at 639 (citing Maxima
Corp., supra at 458).
The court nust consider certain factors in it analysis:

(1) the tinme and | abor required, the
novelty and difficulty of the questions

i nvol ved, and the skill requisite to
performthe | egal service properly; (2) the
i kelihood, if apparent to the client, that
t he acceptance of the particul ar enpl oynent
w || preclude other enploynent by the

| awyer; (3) the fee customarily charged in
the locality for simlar |egal services;
(4) the anpunt involved and the results
obtained; (5) the time limtations inposed
by the client or by the circunstances; (6)
the nature and | ength of the professional
relationship with the client; (7) the
experience, reputation, and ability of the
| awyer or |lawyers perform ng the services;
and (8) whether the fee is fixed or

conti ngent.

ld. at 639-40 (citing Reisterstown Plaza, 89 Md. App. at 246-
47)(in turn citing Rul e of Professional Conduct 1.5(a)). See
al so Head, supra at 670; Foster v. Foster, 33 Ml. App. 73, 77
cert. denied, 278 Md. 722 (1976). In Holzman, this court
found that the trial court was not presented with sufficient
evi dence, and did not neet the criteria, of that required in
contract law for awarding attorney's fees, even if based on a

contractual agreenent.
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Simlarly, in the case sub judice, the court was stil
required to anal yze the reasonabl eness of the attorney's fees,
despite the |l ack of the specific word “reasonable” in the
Agreenment. The circuit court did not rely on, nor was there
sufficient evidence for, an evaluation into the reasonabl eness
of the fees as required by applicable contract |law. As such,
on remand, the court is to conduct the appropriate analysis
into the anount of reasonable attorney's fees due to appell ant
as a consequence of appellee’ s breach of the Agreenent.

It was inplicit in the Agreenent that the fees awarded to
t he non-breaching party were to be “reasonable.”

1. Tort Counts

The circuit court did not err in dismssing appellant’s
tort counts. In reviewing the dism ssal of these counts, we
are to “determ ne whether the trial court was legally
correct.” Hrehorovich v. Harbor Hosp. Center, Inc., 93 M.
App. 772, 785 (1992), cert. denied, 330 Md. 319 (1993). The
court was legally correct in dismssing these portions of the
conplaint, if it did not disclose a “legally sufficient cause
of action.” 1d. Wen reviewing the court’s decision, “we
accept as true all well-pleaded facts and allegations in the
conplaint, together with reasonabl e inferences properly drawn

therefrom” Lopata v. Mller, 122 Md. App. 76, 83-84, cert.
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deni ed, 351 Md. 286 (1998) (citing Simms v. Constantine, 113
Md. App. 291, 296-97 (1997)) (internal citations omtted).
Moreover, “[d]ism ssal is proper only if the facts and

all egations, so viewed, would nevertheless fail to afford

plaintiff relief if proven.” 1d. at 84.

During the April 6, 1999 hearing, the circuit court
concl uded that appellant’s pursuit of his personal property
was firmy grounded in a breach of contract action based on
the ternms of the Agreenent, not a tortious act. At the July
8, 1999 hearing, the court dism ssed appellant’s clains for
conversion, detinue, constructive trust, fraud and deceit, and
puni tive damages based on the conclusion reached on April 6",
Appel l ee was required to return appellant’s property based on
the terns set forth in the Agreenent. Any failure to do so
rai ses a breach of that Agreenent, not an action in tort.

Appel l ant relies on Bender v. Bender, 57 Md. App. 593 (1984).

It is inapposite. Thus, the court was legally correct in

di sm ssing these counts.
JUDGVENT AFFI RVED | N PART,
VACATED | N PART; CASE
REMANDED TO THE CIRCU T
COURT FOR MONTGOVERY COUNTY
FOR PROCEEDI NGS NOT
| NCONSI STENT WTH THI S
OPI NI ON; COSTS TO BE DI VI DED
EQUALLY BETWEEN THE PARTI ES.
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