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In July 1999, Garrett Eldred WIson, appellant, was
convicted by a jury in the Crcuit Court for Mntgonery County
of first-degree nmurder in connection with the 1987 death of his
infant son, Garrett Mchael WIlson. He was sentenced to life in
prison without possibility of parole.

Questions Presented
Appel | ant presents six questions for our review

1. Did the trial judge err in admtting
expert testinony which encroached on

t he jury’s function to j udge
credibility and resol ve cont est ed
facts?

2. Did the trial judge err in admtting
statistical evidence and the expert
opi ni ons based on that evidence?

3. Did the trial judge take inadequate

corrective action when, in closing
ar gunment , t he State’s Att or ney
m srepresented a statistical

conputation as the probability of
appel l ant’ s i nnocence?

4. Did the trial judge err in prohibiting
the defense expert from presenting a
basis for his opinion?

5. Was the evidence rebutting the findings
st at ed in t he ori gi nal deat h
certificates admitted in violation of
appl i cabl e statutes?

6. Did the trial judge err in admtting
evi dence of appellant’s alleged nurder
of his infant daughter six years before
the alleged nurder in this case?

We answer these questions in the negative and shall affirm



Factual Background

In 1976 or 1977, when appellant was twenty years old, he
began a sexual relationship with Deborah Aiver Fennell, who was
then 13 years old. She testified that appellant “wooed” her by
buying her gifts and by Ileading a relatively expensive
lifestyle. Ms. Fennell becane pregnant five tines in the next
three years and, at appellant’s behest, aborted the first four
pr egnanci es. Appel l ant wanted Ms. Fennell to abort the fifth
pregnancy, but the doctor they consulted refused because M.
Fennell was five nonths pregnant. The couple then married; M.
Fennell was 15 years old and appel |l ant was 22.

Ms. Fennell, whose pregnancy was w thout conplications,
testified that, when she was seven nonths pregnant, appellant
asked her if she would be “okay” if “anything ever happened to
the baby.” On February 25, 1981, M. Fennell gave birth to a
daughter, Brandi Jean WIson. According to Ms. Fennell and her
parents, Jean and Kyle diver, Brandi was a very heal thy baby.

Wthin four weeks of Brandi’'s birth, appellant, wthout his
wfe's know edge, purchased from two separate insurance
conpani es four days apart two life insurance policies in the
amounts of $10,000 and $30,000 on Brandi’'s life. Appellant was

the primary beneficiary for both policies. The insurance agents
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testified that, if appellant had told them he was getting two
policies, their conpanies probably would not have sold them to
hi m

Appel lant did not feed Brandi or change her diapers, and he
did not get up during the night to care for her. On the night
of April 30, 1981, M. Fennell had a cold, and appellant gave
her three or four pills that he said were vitamns. After
taking the pills, M. Fennell slept through the entire night,
whi ch she had not done since Brandi’s birth. That night was the
first and only tinme appellant took care of the baby. M s.
Aiver had offered to babysit Brandi, as she had often done in
the past, while Ms. Fennell rested, but appellant said that he
woul d care for Brandi.

Bet ween approximately 3:30 a.m and 5:30 a.m on April 30,
1981, Brandi died. At approximately 6 a.m appellant, rather
than calling 911 or waking Ms. Fennell, called the Aivers and
told them that Brandi was dead and that they should conme over to
appel l ant’ s house. Ms. diver told appellant to call 911, and
she and M. diver left for appellant’s house. Al t hough the
fire station was approximately halfway between the divers’
house and appellant’s house, and although the divers had to
dress before comng, they arrived before the paranedics. Mar k

Cashman, the first paramedic to enter Brandi’s room testified
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that he could tell imediately by her stiffness and blue color
t hat she was dead.

Ms. Fennell slept so soundly she was not awakened by the
arrival of her parents or the police officers who followed. Her
not her shook her awake.

Ms. Fennell testified that she put Brandi in the crib on her

st omach. In the crib with Brandi were pillows, blankets,
stuffed animals, and a conforter. Brandi did not have the
ability to roll herself over. The paranedic, M. Cashnan,

testified that, when he arrived, Brandi was |lying face down in
the crib. After an autopsy, Brandi’s death was |abeled as a
Sudden Infant Death Syndrone (SIDS) death. Ms. Fennell
however, told famly menbers and friends that she thought
appellant was “involved” in Brandi’'s death. Ms. Fennell left
appellant four nonths after Brandi’s death, and they |later
di vor ced.

On the sane norning Brandi died, appellant called the
i nsurance agent who sold him one of the policies on Brandi’s
life and informed him of Brandi’s death. Later that day,
appel l ant played pool and then went flying with a friend.
Several wtnesses testified that appellant’s deneanor after
Brandi’s death, including at the funeral, reflected a |ack of

enoti on.
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Soon after Brandi’'s death, appellant collected the $40, 000
in insurance proceeds and made |arge purchases, including a new
Trans Am He never inforned Ms. Fennell that he had insured the
baby, or that he had received the proceeds. She did not learn
about the insurance policies until after Brandi’s death. One of
Ms. Fennell’s friends, who was dating the agent who sold
appellant the $10,000 policy, told her about that policy
sonetinme after Brandi’s death. Ms. Fennell was told by police
i nvestigators about the other policy nore than a decade after
Brandi ' s deat h.

In 1986 appell ant becane engaged to two wonen, Mary Anast asi
and Elizabeth Bahlmann, during the same period of tinme and
schedul ed weddings for March and June 1986. Ms. Bahl mann
testified that appellant, who was then working as a sal esman at
a health club, frequently gave her expensive gifts and often
persuaded her to pay for the gifts. In March 1986 he married
Ms. Anastasi in Maryland, and in My 1986 he and M. Bahl mann
filed for a marriage license in Virginia. On that sane day,
however, Ms. Bahlmann surreptitiously |ooked at papers in
appellant’s wallet and discovered that he was already married
Ms. Bahl mann informed appellant that he owed her $3,500 for the
weddi ng preparations she had nmade and for the gifts he had

purchased for her with her credit card. Appel l ant prom sed to
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pay this amount, and began nmaki ng paynents toward the total

In late 1986 appellant began socializing with still another
woman, Julie Stinger, giving her expensive gifts. He also
per suaded her to | end him $5, 250.

Appel I ant al so owed $1,000 to his uncle, Donald Ward.

Ms. Anastasi gave birth to appellant’s son, Garrett M chae
Wlson, on Mirch 22, 1987. Ms. Anastasi testified that
appellant interacted with the baby very infrequently, never
feedi ng himor changing his diapers.

Wthin five weeks of Garrett Mchael’s birth, appellant
approached two separate insurance conpanies and purchased two
life insurance policies on the child s life in the anounts of
$50, 000 and $100, 000. According to the insurance agents and the
docunents maintained by the insurance conpanies, appellant did
not inform either conpany of the other insurance policy.
Appel  ant was the primary beneficiary for both policies, and his
wife was unaware of the policies until after he had purchased
t hem

Appel |l ant discussed nmarriage with M. Stinger, but she
eventually discovered that he was already married and had a

chil d. She demanded that he repay the noney she had |lent him



-7-
Appel lant told Ms. Stinger that he had not wanted a child and
that Ms. Anastasi had had the baby agai nst his w shes.

I n August 1987, as appellant was preparing to go to Bethany
Beach for a weekend with M. Anastasi and Garrett M chael, he
spoke with Ms. Stinger, who was “pushing really hard” for the
return of her noney. Appellant told her he would have the noney

“soon” because he was “going to take care of it this weekend.”

Ms. Anastasi had researched SIDS, because appellant told her
that Brandi died of SIDS, and she thought the two babies’
genetic simlarities mght nake Garrett M chael susceptible to
SIDS. On August 12, 1987, during the trip to Bethany Beach, M.
Anastasi renmarked to appellant that, as Garrett M chael was then
five nonths old, he had nade it to an age when SIDS deaths were

far |ess common. In her words, he was “out of the woods.”
Appel lant did not reply to her comrent.

On  August 13, 1987, after returning from the beach,
appel lant told Ms. Stinger that he would be getting the noney to
repay her “real soon.” Garrett M chael died nine days later, at
approximately 6 a.m on August 22, 1987.

The norning of Garrett Mchael’s death was the first

occasion appellant took care of him wthout M. Anastasi

present. The couple was in bed when the baby cried. \Wen M.



-8-
Anastasi began to get up to feed the baby, appellant said that
he would feed him Ms. Anastasi was surprised because it was
the first such offer appellant had nade. When appel |l ant went
into Garrett Mchael’s room M. Anastasi, listening via a room
nmonitor, could hear footsteps approaching the crib, and then
creaking sounds from a rocking chair in the nursery. The
rocki ng-chair sounds continued for approximtely seven m nutes,
and then she heard a “patting sound.” She next heard footsteps
approaching the crib again, and a “sigh” simlar to “expelling
air.” This last sound concerned her, but she was not overly
al ar nmed. She reasoned that, if appellant had a problem he
woul d call her. She then got up and went downstairs to feed her
two cats, who had been pestering her for food. Afterwards, she
went upstairs to Garrett Mchael’s room Appel lant was no
| onger there. She imediately noticed that the baby did not
“feel right,” and there was foam around his nouth. He was |inp
when she pi cked hi m up.

Ms. Anastasi ran back to her bedroom with the baby and net
appel lant as he was wal king out of the bathroom She screaned
at appellant: “Garrett, what did you do to hin®” Appel | ant,
whose face she described as being “pale” at the tinme, did not
respond. He silently wal ked away when Ms. Anastasi asked himto

call 911. M. Anastasi called 911 herself and attenpted CPR per
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the instructions she received fromthe 911 dispatcher. She al so
had to go downstairs herself to turn on the house lights to
guide the paranedics to the house. Paramedics arrived and
rushed Garrett Mchael to Shady Gove Hospital. After the
anbul ance left the house, appellant and Ms. Anastasi went to her
t wo-door Saab to follow the anmbul ance to the hospital. Bef or e
| eaving, appellant renoved the baby’s car seat from the back
seat .

Garrett M chael was pronounced dead at the hospital. Wile
in the anbulance his heart had been fibrillating, i.e., beating
at a very fast, non-sustainable rate. Dr. Charles Kokes, one of
the State’'s expert witnesses at trial, testified that, based on
the fibrillation, the baby was probably alive within the fifteen
m nutes before CPR began. An EKG reading obtained by the
paranedics in the anbul ance showed that Garrett M chael’s body
still contained electronic waves, indicating that he had just
died or was in the process of dying. One paranedic testified
that the baby’'s heart may have been beating regularly four
m nutes before the paranedics began CPR After an autopsy,
Garrett Mchael’s death was | abel ed a SI DS death

On the day Garrett Mchael died and the next day, M.
Anastasi expressed to three famly nenbers and friends her

opinion that appellant had nurdered Garrett Mchael for the



-10-

I nsurance noney.

Testinmony was adduced concerning appellant’s apparently
unenoti onal deneanor after the baby’'s death. At the funeral
appel l ant greeted his uncle, Donald Ward, with the conment that
“[i]t is nobst unusual to have two SIDS deaths in one famly.”
Ms. Anastasi testified that, although she initially believed
appellant nurdered Garrett Mchael, she did not |eave him
because other people, including the director of a SIDS support
group, assured her that any “foul play” would have been reveal ed
by the autopsy.

Wthin a week of Garrett M chael’'s death, appellant told Ms.
Stinger that, inasmuch as he had “taken insurance policies out
on the baby,” he would soon have nobney to repay her. He told
Ms. Stinger he bought the policies “in case the baby died.”
Appel | ant collected the $150,000 in insurance proceeds and paid
Ms. Stinger the $5,250 he owed her.

He al so called Ms. Bahl mann and infornmed her that he had had
a baby, that the baby had died, and that he would soon be
recei ving insurance proceeds from which he could repay the | ast
of his debt to her. Even though he had had several
conversations with M. Bahlmann between March and August of
1987, he had not told her about the baby.

Appel | ant made many expensive purchases after receiving the



-11-

i nsurance noney, including at least five expensive gifts of
jewelry for Ms. Anastasi. On one occasion, appellant showed Ms.
Anastasi $10,000 in cash, which he said was part of the
i nsurance noney.

Appel l ant and Ms. Anastasi were divorced in 1993 or 1994, at
approximately the sane tine that M. Anastasi discovered that
appellant had been nmmintaining a marriage in Texas to a wonan
named Vicki Lynn WIlson, with whom he had a child.

Di scussi on
l.

The State presented testinony from four nedical experts
about the deaths of Brandi and Garrett Mchael: Dr. Ann Dixon,
Maryl and’s Deputy Chief Medical Examner, who perforned the
autopsy on Brandi in 1981; Dr. Charles Kokes, a forensic
pat hol ogi st who worked in the Maryl and Medical Examner’s Ofice
in 1987 and perforned the autopsy on Garrett Mchael; Dr. John
Sm alek, Maryland’s Chief Medical Examner; and Dr. Linda
Norton, a forensic pathologist in private practice specializing
in pediatric deaths. Appel l ant contends that the trial judge
erred by allowing these wtnesses to testify about their
opi nions concerning the deaths of Brandi and Garrett M chael.
Appel lant believes that their testinony “encroached on the

jury’s function to judge credibility and resolve contested
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In particular, appellant contends that the court erred

by allowing the witnesses to testify that the infants died of

suffocation or “probable suffocation” and that the deaths were

hom ci des.

Mar yl

Mar yl

“IT]he adm ssibility of expert testinony is a matter

and Rul e 5-702 provides:

Expert testinony nmay be admitted, in the
form of an opinion or otherwise, if the
court determnes that the testinmony wll
assist the trier of fact to understand the
evidence or to determine a fact in issue.
In making that determnation, the court
shall determne (1) whether the witness is
gqualified as an expert by know edge, skill,
experience, training, or education, (2) the
appropriateness of the expert testinony on
the particular subject, and (3) whether a
sufficient factual basis exists to support
t he expert testinony.

and Rule 5-704 provides, in pertinent part:
(a) In general. Except as provided in

section (b) of this Rul e [concerning

t esti nmony about t he ment al state of

defendants], testinmony in the form of an
opinion or inference otherw se admssible is
not objectionable nerely because it enbraces
an ultimate issue to be decided by the trier
of fact.

| argel y

within the discretion of the trial court and its action wll

sel dom constitute a ground for reversal.” Mers v.

Corp., 88

MI. App. 442, 460, 594 A 2d 1248 (1991), cert.

Cel ot ex

deni ed,

325 Md. 249, 600 A 2d 418 (1992). “A trial judge's decision to
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f ounded o
j udge has

350, 364,

Kr uszewski

(citation

-13-

excl ude expert testinony will be reversed only if it is
n an error of law or sone serious mstake, or if the
abused his discretion.” Franch v. Ankney, 341 M.

670 A.2d 951 (1996)(citation omtted).

It is quite clear that an expert’s
conclusion is inadmssible if it requires
t hat W t ness to resol ve internally
conflicting material facts involved in the
guestion, prior to rendering his opinion.
The rationale for excluding conclusions
based on a question having internally

contested facts is that the expert is
required to make a judgnent which invades
t he jury’s provi nce. Under such

circunstances, the proper way to submt a
hypot heti cal question is to ask the wtness
to presune the truth of certain facts as if
they were not the subject of dispute.

v. Holz, 265 M. 434, 444-445, 290 A 2d 534 (1972)

omtted).

According to M. Rule 5-702, which
codified t he noder n comon- | aw rule
regarding expert testinony, a trial court
nmust determ ne whether the evidence to be
presented is a proper subject of expert
testinony. The inquiry turns on whether the
trier of fact will receive appreciable help
from the expert testinmony in order to
understand the evidence or to determne a
fact in issue. The trial court need not
consider whether the trier of fact could
possi bly decide the issue wthout the expert

testi nony. Nor nust the subject of the
expert testinony be so far beyond the |evel
of skill and conprehension of the average

| ayperson that the trier of fact would have
no understanding of the subject matter
W thout the expert's testinony.
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Sippio v. State, 350 M. 633, 648-49, 714 A 2d 864 (1998)
(citations omtted). The trial court nust determ ne whether the
three requirenments of Mil. Rule 5-702 have been satisfied. Id.

W now turn to the specific subjects on which expert
W tnesses may offer their opinion in the context of forensic
pat hol ogy. Appel l ant argues that none of the State’'s experts
shoul d have been allowed to testify as to whether the death in
this case was the result of a homcide, which is a finding on
manner of death. Appel  ant argues that a finding on the manner
of death is the responsibility of the jury, and he cites case
law from various jurisdictions in support of this claim W can
resolve this question with Maryl and | aw.

The recent case of Sippio v. State is instructive. In that
case, the Court of Appeals considered whether a trial court
erred by allowing Dr. Smalek, the Chief Medical Exam ner, to
opi ne that a woman, who died of a gunshot wound, was the victim
of a “homi cide” rather than an “accident.” A crucial issue was
whet her the nedical exam ner could testify about the “nmanner” of
the deceased’s death in addition to the nedical “cause” of her
death. The Court stated that the “cause” of death refers to the
di sease, process, or condition that led to the death, and the
“manner” of death refers to whether the death was natural or

unnatural. A death deened “unnatural” may be sub-classified as
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an accident, suicide, homcide, or “undeterm ned.” Si ppi 0, 350
Ml. at 643.

In Maryl and, statutes define the role that medical exam ners
perform in investigating deaths. Maryl and Code (1982, 1994
Repl. Vol., 1999 Supp.), Health-CGeneral Article (“HG"), § 5-
301 et seq. H. G 8 5-311 provides, in pertinent part:

(a) (1) The Chief Medical Exam ner and, as
to their respective counties, each of the

deputy nedi cal exam ners shall keep conplete
records on each nedi cal exam ner’s case.

(2) The records shall . . . include:
(1) The nane, if known, of the
deceased;
(1i) The place where the body was
f ound;

(i) The date, cause, and nanner
of death; and

(iv) Al | ot her avail abl e
i nformati on about the death.

(Enmphasi s added.)

In Sippio, the Court of Appeals described the statutory

framewor k as foll ows:

Section 5-301 et seq. of t he
Heal t h-General Article establishes the State
Post nort em Exam ners Conmm ssion and sets
forth the procedures for the nedi cal
examner to follow where death occurs as a
result of, for exanple, suicide, violence,
etc. Where such deaths occur, 8§ 5-309
requires t he nmedi cal exam ner to
i nvestigate. Section 5-311 requires the
medi cal exam ner to keep conplete records of
each such case. As part of the nedical
exam ner's i nvestigation, t he nmedi cal
exam ner receives notice from the police or
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sheriff of "facts concerning the tineg,
pl ace, manner, and circunstances of the
death." 8§ 5-309(b).!Y The nedical exam ner
shall perform an autopsy if the nedical
exam ner considers it necessary. § 5-310.
|f so, the autopsy report is attached to the
record of the nmedical exam ner's case
pursuant to 8§ 5-311(Db). After the nedi cal
exam ner's report and autopsy are conpleted
and after performng an investigation, the
medi cal examiner then "deliver[s] to the
State's Attorney for the county where the
body was found a copy of each record that
relates to a death for which the nedical
exam ner considers further i nvestigation
advi sable."” 8 5-311(c). This record® can be
used as "conpetent evidence in any court in
this State of the mtters and facts
contained init." 8 5-311(d)(2).

Before 1990, it was the practice of the
medi cal examner to record the manner of
death on a death certificate form It was
not unti | a 1990 amendnent to t he
Heal t h-General Article, however, that the
| egi sl ature specifically added "manner of
death” to the list of itens that a nedical
exam ner was to record in the records of
each case. See Chapter 238 of the Acts of
1990 (anending 8 5-311(a)(2)(iii)). At that
time, the legislature did not define nmanner
of death, nor did it mandate how manner of
death should be expressed in the nedical
exam ner's records.

YIn addition, H.G. § 5-309(c) provides:

(c) Immediately on notification that a medical examiner’s case has
occurred, the medical examiner or an investigator of the medical
examiner shall go to and take charge of the body. The medical
examiner or the investigator shall investigate fully the essential facts
concerning the medical cause of death and, before leaving the premises,
reduce these facts and the names and addresses of witnesses to writing,
which shall be filed in the medical examiner’s office.
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5> “Record ‘[nfeans the result of a view
or examnation of or an autopsy on a

body’ but ‘[ d] oes not include a
st at enent of a wtness or ot her
individual.”” [Cting HG 8§ 5-311(d).]

Si ppi o, 350 Mi. at 645-646 (sone footnotes omtted).

In reaching a conclusion as to the cause and manner of
death, the nedical examiner is to use information provided to
him by the police, including “the known facts concerning the

time, place, manner, and circunstances of the death.” H G § 5-

309(b) (enphasis supplied). The nedical examner my use
i nformation out si de t he aut opsy itself to make t he
determ nations required by [|aw | ndeed, such outside
information may be crucial to a manner of death determ nation.

In Schlossman v. State, 105 M. App. 277, 659 A 2d 371
(1995), for exanple, this Court held that a nedical examner’s
opi ni on concerning the manner and cause of a man’'s death had an
adequate foundation, even though it was based on information
gathered from police reports. Schl ossman was charged wth
involuntary manslaughter in connection wth the death of
Bal dwi n, whom Schlossman found unconscious and severely
i ntoxi cated on his property. Schl ossman and his conpani ons had
poked Baldwin with sticks, urinated on him and poured paint on

him  Wen Bal dwi n showed signs of consciousness, Schlossman and
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his conpanions rolled Baldwin into a ditch four feet deep, threw
stones and a mattress at him and kicked trash on him Baldwn
attenpted unsuccessfully to crawl out of the ditch. The next
day Schlossman and his friends returned to the location and
di scovered that Baldwin was dead. They buried Bal dwi n, breaking
his leg to fit himinto the hole they dug. Schlossman, 105 M.
App. at 281.

The following vyear, Baldwin's body was discovered by
Annapolis police officers. An assistant nedical exam ner, Dr.
Golle, <conducted an autopsy and discovered that Baldwin's
coronary arteries were al nost conpletely obstructed by
at herosclerosis and that the body had several fractures and
| acerations, although these may have occurred after death. Dr.
Golle was initially wunable to specify a cause of death.
Schl ossman, 105 Md. App. at 281-82.

After receiving copies of police reports and wtnesses’
statenents, Dr. Colle concluded that Baldwin died of severe
coronary artery disease and that the manner of death was a
hom ci de; the doctor stated that Baldwin died of a “heart attack
while involved in an altercation.” Schlossman, 105 Ml. App. at
282. Dr. Colle also testified that Baldwn had had serious
health problens related to his alcoholism including cirrhosis

of the liver, alcohol liver disease, deliriumtrenens, seizures,
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and chronic obstructive pulnonary disease. In Dr. Colle's
opi nion, the stress Bal dwi n experienced while being harassed by
Schl ossman and his conpanion caused Baldwin to suffer a
myocardial ischemia, simlar to a heart attack. Dr. Colle
testified that he formed his opinion about the cause of death
“based on his review of the autopsy and information in the
police reports.” Schlossman, 105 Mi. App. at 294.

Schl ossman challenged his conviction, arguing that Dr.
Golle’s opinion |acked an adequate foundation. This Court
affirmed, stating:

[ Schl ossman] has not stated, nor have we
found, any evidence denonstrating that Dr.
Golle’'s opinion as to the cause of the
victims death was based on facts that were
not adduced at trial. Dr. CGolle’ s responses
indicate that he did not rely on the
specific version of the events set forth in
the police reports in concluding that
Baldwin was the victim of a hom cide. In
other words, he did not conclude that the
victimdied as a result of injuries that he
may have sustained after allegedly being hit
with stones, trash, paint, and urine, or as
a result of any other of the specific acts
mentioned in the police reports. I n
contrast, Dr. Colle based his conclusion on
the sinple fact that the victimwas invol ved
in a stressful “al tercation” W th
[ Schl ossman] and others; whether the victim
suffered any specific injuries as a result
of the altercation was immterial to Dr.
Golle. That the victimwas involved in such
an altercation wth [Schlossman] the day
before he was found dead was established by
evidence at trial, prior to Dr. Colle’s
testinmony, through w tnesses who described
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the events surrounding the victims death.
Under these circunstances, we conclude that
Dr. Colle’'s testinony was supported by a
sufficient factual basis and that the court
did not abuse its discretion in admtting
it.

Schl ossman, 105 Md. App. at 295-296.

For a pat hol ogi st ,

[d]eterm ning the manner of death involves
correlating the circunstances that surround
the death wth the findings at the autopsy
and any eyew t ness accounts.

The nedical examiner may also attenpt to determ ne the sequence

of events with the infornmation avail abl e. Thus, the nedical

exani ner

order to

has a wide range of information at his disposal

make a finding. R Taylor, R Bux, and D. K

in

rk,

Forensic Pathology in Hom cide Cases, 40 Am Jur. Trials 501,

540, 541 (1990).

It is not outside the forensic pathol ogist’s
duties to develop a crime scene scenario if
an acceptable theory has not already been

advanced. It is possible that none of the
advanced theories explain the evidence, in
which case a new theory is needed. There

also may be so little evidence that it is
i npossible to nmake any statenents as to the
ci rcunst ances of the death.

Taylor, et al., 40 Am Jur. Trials at 581.

A good exanple of the steps a nedical exam ner

devel oping an opinion is contained in Sippio.

def endant

t akes

In that case,

in

t he

admtted that he had fired the shot that killed the
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H s defense was that the shot was accidental.

medi cal exam ner, Dr. Smalek, testified, in pertinent

foll ows:

[ Dr. Sm al ek: ] I had information that
[ Sippio] had told the police that he had
shot Ms. Branch.

[ Def ense Counsel:] And did that aid you in
coming up wth the conclusion that it was
not a natural, acci dent al , sui ci dal or
undet er mi ned cause of death?

[Dr. Smalek:] | considered that information
together with the physical findings on the
body, the fact that the wound was not a
typi cal contact gunshot wound such as |
woul d see in a suicide.

So that the form from the investigation
together with ny findings at the autopsy
allowed ne to reach a conclusion that this
was a homcide, which neans that soneone
else fired a weapon to kill M. Branch."
(Enmphasi s added).

* k%

[ Defense Counsel:] If a shooting is an
accidental shooting and you examned the
body of that accident victim not know ng
whether it is an accident or not, and the
cause of death is a gunshot wound to the
head, would you use the block homicide to
check off your findings?

[Dr. Smalek:] I'm not sure | understand
your questi on.

If the information available to ne
indicates that a gunshot wound was the
result of an accident such as a gun falling
onto a floor and discharging, | would cal
[it] an accident.

s that what the form from the
investigation to go with ny examnation |ed
me to believe? | would not <call an

part,

The

as
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accident a hom cide. I wouldn't call a
hom ci de an acci dent.

* k%

[ Def ense Counsel:] And hom cide has a | ot of
different categories, does it not, sir?

[Dr. Smalek:] Legally there are categories
for hom ci des, yes.

[ Def ense Counsel : ] What woul d t hose
categories include, if you know?

* k%

[Dr. Smalek:] There are categories that
include self defense, categories that allow
a homcide that's caused in the course of
say police action to be excusabl e.

Those are sone of the categories.

Self defense is a categorization of
hom ci de.

[ Defense Counsel:] Al of that would be
i ncl uded under your check nmark of hom cide,
correct?

[ Dr. Sm al ek: ] I don't consider those
particul ar factors.

What |eads to the hom cide, whether it
was intentional or unintentional in reaching
nmy concl usion, those are |egal issues.

[ Defense Counsel:] So intent, what caused
that person to be on your table, is not part
of your conclusion in this report, is that
correct?

[Dr. Smalek:] That's right. The intent of
the person who pulls the trigger isn't
sonmet hing that | can consider.

Si ppi o, 350 Md. at 650-62 (enphasis in original).

The definition of “homcide” is central to an understandi ng
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of this issue, and, indeed, appellant argues that a finding of
hom cide on its own sonehow inevitably | eads to a concl usion of
appellant’s guilt in this case. Homcide is the “killing of one

person by another.” Bl ack’s Law Dictionary 739 (7" ed. 1999).

The sixth edition of BLACK S expl ai ned:

Hom cide is not necessarily a crine. It
is a necessary ingredient of the crinmes of
mur der and mansl aughter, but there are other
cases in which homcide may be conmtted
wi thout crimnal intent and w thout crim nal

consequences. . . . The term “homicide” is
neutral; while it describes the act, it
pronounces no judgnment on its noral or |egal
qual ity.

Black’s Law Dictionary 734 (6'" ed. 1990). See Sippio, 350 M.

at 654. The seventh edition states:

“The legal term for killing a nan,
whet her lawf ul I'y or unl awf ul 1y, IS
“hom ci de.’ There IS no crime of
“hom ci de.’ Unl awf ul hom cide at common | aw
conprises the two crines of nurder and
mans| aught er . QG her forns of unl awf ul

hom cide have been <created by statute:
certain new forns of manslaughter (hom cide
with dimnished responsibility, and suicide
pacts), infanticide, and causing death by
dangerous driving.”

Black’s Law Dictionary 739 (7" ed. 1999) (quoting danville

WIllians, Textbook of Crimnal Law 204 (1978)) (enphasis in
original).
W return to the question of whether the pathologists’

testinmony in this case about the manner of death constituted a
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finding on an ultimte issue. In deciding this issue, the
Sippio Court pursued a two-part analysis. First, the Court
addressed the defendant’s argunment that it was inproper for the
medi cal examner to testify that the manner of death was
hom ci de because that testinony, “when juxtaposed wth such
concepts as accident, suicide, and natural causes . . . clearly
takes on a crimnal connotation,” and reached a |egal conclusion
reserved for the jury. Si ppio, 350 M. at 643. The Court
reasoned that, in light of the Health-GCeneral Article’s
requi renents concerning nedical examners, to prohibit nedical
exam ners from testifying about their findings as to manner of
death, which those witnesses are “required by law to denote and
record for possible use at trial . . . would be akin to hol ding
that nedical examners are not qualified to determ ne manner of
death, or that nedical examners’ findings are generally

unreliable evidence in a court of law.” Sippio, 350 Ml. at 647.

The Court held that the legislature’s inclusion of the phrase
“manner of death” in the 1990 statutory anendnent referenced
above “made it abundantly clear that the |egislature intended to
bring the determ nation of manner of death into the province of
the nedical examner’s duties.” Sippio, 350 MI. at 647.

In Benjamn v. Wodring, 268 M. 593, 605, 303 A 2d 779

(1973), the Court of Appeals affirmed a trial court’s decision
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not to admt into evidence a death certificate classifying the
decedent’s death as a suicide, because doing so would have
supported the argunent of a party seeking to show that the

decedent had a reduced testanentary capacity before his death.
In Sippio, the Court di stinguished Benjamn and quoted
approvingly Terry v. State, 34 Ml. App. 99, 366 A 2d 65 (1976),
in which this Court also distinguished Benjam n. In Terry, this
Court expl ai ned:

In spite of the suggestion by the Court
[in Benjamn] that the investigative duties
of nedical examners are limted by law to
‘essenti al facts concerning the nedical
causes of death,” we cannot conceive that
this precludes calling the nedical exam ner
as an expert witness to express his opinion
in a case. Once called, testifying under
oath, subject to the requirenent that he
state the basis for his conclusion and be
subject to cross-examnation, an entirely
different situation exists than an effort to
introduce that opinion into evidence solely
on the basis of a death certificate.

Terry, 34 M. App. at 108-109. Thus, in Sippio, as in Terry,
the reviewing court concluded that there is no per se
prohibition on receiving testinony from nmedi cal exam ners about
the manner in which a decedent died. Sippio, 350 MI. at 648.

In Sippio, the Court of Appeals then analyzed the nedica
examner’s specific testinony in light of the general |[egal

standard for expert testinony. The Court held that the nedica



-26-

exam ner was qualified as an expert, thus satisfying Mdl. Rule 5-
702(1); that expert testinony was appropriate for the subject
about which the nedical examner was testifying, i.e., the
results of a gunshot wound on a human body, thus satisfying 5-
702(2); and that a legally sufficient factual basis existed to
support the expert’'s testinony. Rule 5-702(3). Sippio, 350 M.
at 649-53.

The Court of Appeals in Sippio considered and rejected the
defendant’s argunment that the mnedical exam ner’s testinony was
i nproper because it was a legal conclusion “appropriately
committed to the judgnment of the trier of fact.” Si ppi 0, 350
M. at 653. The Court of Appeals rejected this contention for
two reasons: first, Mi. Rule 5-704(a) specifically provides that
opinion testinony “otherwise admssible is not objectionable
merely because it enbraces an ultimte issue to be decided by
the trier of fact.” If the opinion testinony of an expert
enbraces an ultimate issue to be decided by the jury, the trial
court determnes, under M. Rule 5-702, whether the testinony
wll be helpful to the trier of fact. Si ppio, 350 M. at 654.
The exception to Rule 5-704(a), as provided in 5-704(b), is that
an expert is precluded from testifying as to whether the
def endant possessed the requisite nental state that constitutes

“an elenent of the crine charged.” The Court determ ned that
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the nmedical examner’'s testinony did not trigger this one
exception to Rule 5-704(a), and it was thus perm ssible.
Si ppi o, 350 Mi. at 654.

The Court also rejected Sippio s argunent because “whether
[the decedent’s] death was a honmicide was not the ultinmate issue
in this case, and [the nedical examner’s] opinion on [the
decedent’s] manner of death was not a |egal conclusion reserved
for the trier of fact.” Sippio, 350 M. at 654. After
explaining “homcide” does not itself necessarily denote a
crime, the Court observed: “To secure a conviction of first- or
second-degree nurder, the State bore the burden to prove beyond
a reasonable doubt that Sippio intentionally shot [the
decedent]. Only the jury could decide whether Sippio possessed
the requisite nental state for such a conviction.” Sippio, 350
Md. at 655. The jury, before assessing crimnal culpability,
first had to decide whether a hom cide had even occurred. The
Court noted that “[the medi cal examiner] did not testify to
Sippio’s intent, but r at her merely testified that [the
decedent’ s] death occurred as a result of a homicide.” Sippio,

350 Md. at 655. The Court hel d:

[HHomcide in itself does not equate to
crimnal culpability; instead it 1is the
killing of one human being by another . . .,
regardless of the intent of the party who
commts the act. W, thus, find no nerit to
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Sippio's contention t hat [the medi cal
exam ner’s] testinony invaded the province
of the jury.

Si ppi o, 350 Md. at 655.

In the present case, the essence of a SIDS diagnosis was a
central but not the ultimte issue. According to the testinony
of the State’s expert witnesses, SIDS is not itself a specific
cause of death. Rather, SIDS is a classification given to
infant deaths that match <certain criteria but have no
di scerni bl e cause. In other words, it is a diagnosis of
excl usi on. SIDS di agnoses are made when babies who appear to
have been in good health suddenly stop breathing with no
apparent physical explanation. Fewer deaths were diagnosed as
“SIDS deaths” in the United States in the 1990s than in the
1970s or 1980s. This decrease coincides with the *“Back to
Sl eep” publicity canpaign, which encourages parents to put their
infants to sleep on their backs, rather than on their stomachs.
The decrease in the nunber of SIDS diagnoses also could be
attributed to the increased ability to identify the exact cause
of death

The State’s nedical experts testified that deaths | abel ed
as SIDS deaths are generally not viewed as being caused by
genetics, although appellant’s nedical expert testified that

some infants may have genetic predispositions that render them
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nore apt to suffer a SIDS-type death. The experts testified

that studies show that deaths |abeled as SIDS deaths occur nore
comonly under certain circunstances: in non-Caucasian famlies,
in homes with tobacco snokers, and when babies are put to sleep
face down. O course, if a specific, recognizable cause of
death is identified for a particular deceased infant, such as a
reaction to tobacco snoke or suffocation caused by a blanket
bl ocking the infant’s airways, that death would no |onger be
properly classified as a SIDS deat h.

The State’'s experts noted that many deaths that were
attributed to SIDS in the past may have actually had other
causes. In this context, the investigative report takes on
particular significance, because it can give the nedica
exam ner clues to explain the death that the autopsy did not.
In this <case, the investigation reports proved especially
i mportant.

Prior to addressing the substance of appellant’s argunments
with respect to each of the State’'s expert wtnesses, we nust
di spose of the State’'s argunent that appellant failed to
preserve this issue for appeal. W note that, prior to the
testinony of the experts, appellant requested and received a
standing objection to “any nedical witnesses . . . to testify to

either nmanner or cause of death because the State has not
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finish[ed] its anendnent to a vital record procedures [sic] as
set out under Health GCeneral Section 4-214 to nodify the death
certificate.” CGenerally, grounds for objection not raised at
trial and then brought up on appellate review are not preserved.
Fearnow v. Chesapeake & Potomac Tel ephone Co. of Maryland, 342
Md. 363, 379, 676 A .2d 65 (1996) (citing Black v. Leatherwood
Mot or Coach Corp., 92 M. App. 27, 33-34, 606 A 2d 295, cert.
deni ed, 327 M. 626, 612 A 2d 257 (1992)).

Nevert hel ess, appellant did raise the grounds bel ow that he
has raised on appeal, although he did not nmake the objection
until after Dr. Koke and Dr. Dixon had testified. The objection
took place prior to the testinony of Drs. Sm al ek and Norton:

| again renew ny notion, and I want to--

that he should not be allowed to testify to
any of the facts that would contravene or go

agai nst the original aut opsy findings,
W t hout havi ng fol | owed t he pr oper
pr ocedure.

| am going to ask you at this tinme to
strike the testinony of Dr. Kokes and Dr.
Di xon on the basis that their testinony was
not expert testinony.

And the sanme is going to apply for Dr.

Norton later. | will ask you not to receive
hers and, if you do, to strike it, because
these wtnesses all are, as | think

figured out--are rendering opinions that are
solely within the jury’s province.

They are usurping the jury's position,
because if | understand it, there are no
changes in any nedical testinony. They are
all using either statistics or extraneous--
extraneous- - ot her stuff, i ke life
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i nsurance, as a basis. Those are things
that are solely within the province of the
jury.

The trial court was thus on notice that appellant was raising
objections on this ground. Not specifically designated as a
continuing objection wth respect to Drs. Smalek and Norton,
appel l ant continued to object to the experts’ testinony.

Al t hough not a nodel of preservation, we believe that we may
nevert hel ess address the substance of these issues. Al of the
experts discussed below were qualified as experts under M. Rule
5-702(1) and were testifying on subjects appropriate to their
area of expertise — forensic pathology. Ml. Rule 5-702(2).
Thus, our discussion will focus on whether each expert’s opinion
was supported by a legally sufficient factual basis. Mi. Rul e
5-702(3). Wth respect to the latter issue, all of the
information from the investigative reports the experts had
relied on in fornulating their opinions and findings had been
entered into evidence prior to the experts’ testinony.

Dr. Dixon

Dr. Dixon testified that during Brandi’s autopsy in 1981 she
found no apparent signs of injury or disease. There was no
swelling of the brain. Because she was wunaware of any
suspi ci ous circunstances concerning the death, in 1981 Dr. D xon

| abel ed the cause of death as SIDS and the manner of death as
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“natural .” She identified certain elenents of the autopsy
findings, such as pinpoint henorrhages on the thymus gland, in
front of the heart, and on the surfaces of the lungs and heart,
which were consistent with suffocation but were not enough, by
thenmsel ves, to lead her to opine that suffocation was the cause
of deat h.

In 1998, detectives contacted Dr. Di xon and asked her to
anal yze Brandi’s death again. Based upon new information
provided to her, including witnesses’ statenents and information
about the insurance policies, she changed her conclusion
regarding the cause of Brandi’'s death to “probable suffocation”
and the manner of the death to “undeterm ned.” She defined
suffocation as the cutting off of the baby s air supply by “sone
external neans.” Dr. Dixon opined that Brandi did not die
naturally, but she could not definitively conclude that the
death was a hom ci de.

Appel l ant argues that, because Dr. Dixon stated that the
police reports contained “useful information,” for her “the
insurance was a factor in [her] ultimte conclusions and [she]
drew an incrimnating inference fromit. . . . [Rlesolution of
such contested facts is for the jury, not the experts.”
Regarding Dr. Dixon and the other expert wtnesses, appellant

contends that their testinony was erroneously admtted because
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it “encroached on the jury's function to judge the credibility
of the witnesses and weigh their testinony and on the jury’s
function to resolve contested facts.”

W conclude that Dr. Dixon's testinony was properly
admtted. She used information in police reports as well as her
autopsy to cone to her conclusions on the cause and manner of
deat h. Dr. Dixon did not, as appellant contends in his first
theory of error, judge the credibility of other wtnesses. She
did read witnesses’ statenents contained in the police reports,
but she, Ilike all of the experts, conceded that if those

statenents were wong or false her opinion could change:

Q [by defense counsel]: . . . So you
listened to [the detective]. She tells you
sonme stuff. And based on the stuff she

tells, you accept it as the Gospel.

And based on accepting that as the
Gospel, you, as a nedical exam ner, change
your opinion--not based on a scientific fact
but based on an investigation, true?

A: | do not accept it as the Cospel, and
| do not accept it as fact as such. But |
accept it as useful information which

coupl ed with ny essentially negati ve
aut opsy, which is the sane essentially
negati ve autopsy that was in 1981.

Now with this new information, yes, |
think it is throws [sic] a different 1ight
on the whole nmatter. And, vyes, | changed
the manner and cause of death appropriately.

* % %

W are not dealing with just one piece
of information here. | am dealing with the
whol e  anount of information that was
furnished to ne. | am not taking an



i sol ated fact.
Regardi ng the second of appellant’s two theories, that Dr.
D xon testified about an ultimate issue in the case, we first

note that, like the nedical examner in Sippio, Dr. Dixons

testimony did not concern the ultinate issue at trial. At
appellant’s trial the ultimte issue was whether he nurdered
Garrett M chael. Dr. Dixon's testinony concerned whether
Brandi’s death was due to natural causes, an accident, or the
actions of another human being, and not appellant’s nens rea.
Moreover, Dr. Dixon did not opine that Brandi definitely had
been suffocated by another human bei ng. She nerely classified
the cause of her death as a “probable suffocation,” wthout a
specified cause, and the manner of her death as “undeterm ned.”
The trial court did not err in admtting Dr. Dixon s testinony.
Dr. Kokes

The State also presented testinony from Dr. Charles Kokes,
a forensic pathologist who had worked in the Maryland Medical
Examner’'s Ofice in 1987 and perfornmed the autopsy on Garrett
M chael . In performng the autopsy, Dr. Kokes discovered no
evidence of external or internal trauma or abnormalities that
woul d explain Garrett M chael’ s death. The baby’s brain was
swol | en, but he believed that could have been due to

resuscitative efforts made by medical personnel. The baby had
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also had wventricular fibrillation, an irregular heartbeat,
during the anbulance ride to the hospital. At the tine of the
aut opsy, Dr. Kokes |abeled the cause of death as SIDS and the
manner of death as natural. No police investigation was
conducted at the time of Garrett Mchael's death, so Dr. Kokes
relied solely on information generated by nedical personnel and
hi s own autopsy.

In 1997, Maryland prosecutors brought Dr. Kokes nore
information regarding Garrett M chael s  death, i ncl udi ng
statenments from Ms. Anastasi, information about Brandi Jean’s
death, and the insurance information. After considering all of
the information now available to him Dr. Kokes determ ned that
the cause of Grrett Mchael’s death was snothering and the
manner of the death was hom ci de.

Dr. Kokes testified that, apart from the nedical findings
and investigatory reports, one of the reasons he now believed
that the manner of death was hom ci de was because of the rarity
of two or nore SIDS deaths occurring in the sane famly. He
stated that it is “common know edge in the general field of
forensic pathology” that SIDS deaths rarely reoccur within the
sane famly.

Dr. Kokes also provided nore specific statistics obtained

from death certificates within the United States from 19709.
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Despite the age of the statistics, Dr. Kokes stated that the

data renmi ned consistent through 1987. For every 1,000 Ilive
births of Caucasian infants, 1 or 2 deaths occurred that were
| abel ed as SIDS deaths.? Brain swelling (edema) was present in
only 1 out of every 100 deaths attributed to SIDS. Dr. Kokes
testified that the probability of Garrett Mchael dying from
SIDS, with edema, was therefore 1 in 100,000 (i.e., 1 in 1,000
live births, multiplied by 1 in 100 SIDS cases with edema). Dr.
Kokes explained that, in light of that statistic, t he
probability that a second baby in the sanme famly would also die

from SIDS would be 1 out of 100,000,000 (i.e., 1 in 100,000

multiplied by 1 in 1,000). He characterized this figure as “a
very rough estimate,” but he said that the odds of such a
coi nci dence were “so low [as] to nmake it imnpossible.”

Dr. Kokes stated that, in his opinion, SIDS is not caused
by genetic factors. He agreed that SIDS deaths occur nore often
in honmes with tobacco snokers and also occur nore often when
babies are put face down in their beds. Dr. Kokes testified
that he believed an obstruction was placed over Garrett
M chael’s airways, causing his death, “either a hand or
sonething akin to a towel or pillow, ” or perhaps a blanket. Dr.

Kokes added that, because it takes less force to snother an

’Brandi and Garrett Michael were Caucasians.
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infant than it does an adult, markings that mght indicate
snot hering are often absent.

In evaluating the testinmony of Dr. Kokes, we engage in the
same analysis as we did in evaluating Dr. Dixon’s testinony. W
hold that Dr. Kokes's testinony satisfied the three-pronged test
of MI. Rule 5-702. Like Dr. Dixon's testinony, Dr. Kokes’s
testinony did not address the wultinmate issue of whether
appellant nurdered his infant son. Rat her, Dr. Kokes’'s
testinony addressed the threshold question, the cause and manner
of Garrett M chael’s death:

Q [by the State]: And so it would be
accurate to say that [a second infant dying
in a famly that had a SIDS death wth
edema] would occur in 1 in 100,000,000 live
births?

A Wll, that is going to be a roughly--a
very rough estimate. These nunbers serve to
illustrate the basis for ny change in
opinion regarding, first of all, the manner
of deat h.

And that is how | have approached review
of this particular case--by |looking first of
all at the investigative information that
was brought forth and then |ooking at the
anatom c¢ pat hol ogy finding[s] which have not
changed since 1987, and re-exam ning those
reviewing those in |light of this new
i nvestigative information.

He did not identify the person who may have been responsible for
t he baby’ s deat h.

As was the case in Sippio, and indeed with all of the
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medi cal experts who testified for the State at appellant’s
trial, Dr. Kokes was subject to vigorous cross-exan nation.?
Appel lant was able to denonstrate to the jury elenents of Dr.
Kokes’ s reasoni ng process, particularly concer ni ng t he
statistical evidence and Dr. Kokes's unfamliarity wth sone of
the sources of his know edge, which mght cause the jury to
guestion Dr. Kokes’'s opinions.

The trial court did not err in admtting Dr. Kokes’s
testi nony. H s testinony concerned a finding based on factors
t hat he could consider and that were in evidence.

Dr. Sm al ek

Dr. John Sm al ek, Maryland’s Chief Medi cal Exam ner,

explained how the nedical examner’s office goes about

eval uati ng cause and manner of death in various cases:

3We note that one of the errors complained of in this case, that Dr. Kokes found Ms.
Anastas’ s statements more credible than that of another witness in the case, Megan Churchill, occurred
during cross-examination. Ms. Churchill lived next door to appellant and Ms. Anastasi at the time of
Garrett Michael’ s death. She provided the police with a statement that either Ms. Anastasi or
appellant, she could not remember who, told her that an hour had passed between the time appel lant
had fed Garrett Michael and Ms. Anastas found him lifelessin the crib. The statement itself was not
admitted into evidence at trial, and Ms. Churchill was never asked about the contents of the statement.
It was, however, provided to the State’ s expert witnesses as part of the investigative reports, and some
of the experts were asked about the differences between Ms. Churchill’ s statement and Ms. Anastasi’s
as to how much time had passed between the feeding and her finding the baby, apparently in an effort
to have the experts testify that they credited one statement over the other. In any event, since the
testimony from Dr. Kokes on this subject was elicited by appellant on cross-examination, it was invited
error, and appellant cannot now complain about these statements. Klauenberg v. Sate, 355 Md.
528, 543, 735 A.2d 1061 (1999).
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A Vel |, the first el enent of a
deternmi nation of cause and manner of death,
as set out in the statute, is that we

i nvestigate the circunstance of the death

And that includes information regarding
where that person was found, any information
that famly nmenbers m ght provide about that
particular death, information regarding the
person’s nedi cal condition.

And then the other element is the
aut opsy exam nati on, t he physi cal
exam nation of the body. That includes an
external and internal examnation of the
organs, then a mcroscopic examnation of
the internal structures, a toxicologica
exam nation, and any other tests that m ght
be indicated in that particul ar death.

All of t hat information is then
eval uat ed, and we are responsible for
reaching conclusions as to the cause and
manner of death after t hat has been
conpl et ed.

Q[by the State]: Wiy is it inportant to
gather investigatory information about the
ci rcunstances of the death in order for you
to nmake a determnation of the cause and
manner of deat h?

A Wl |, nost i mportantly, t he
investigation assists a nedical examner in
determ ning the manner of death.

For exanple, a cause of death may be
determined to be a gunshot wound to the
head. That would certainly explain why that
person died.

But the circunstances mght indicate
that that person commtted suicide, fired
t hat weapon thensel ves and caused their own
deat h.

O there mght be evidence to indicate
that the gun fell to the floor, went off
accidentally, and struck that person in the
head. That would make the death acci dental

O there m ght be information to
i ndicate that soneone else fired the weapon,



-40-

and that would make the nmanner of death a
homi ci de. Al with the same cause of death.

So, it is an essential part of the
function that a nedical exam ner carries out
to revi ew evi dence regar di ng t he

ci rcunst ances of the death.

Dr. Smalek went on to testify about SIDS deaths in
particul ar. He explained that babies die from SIDS when a
central nervous system abnormality interrupts heart activity and
breathing. He stated that in 1989 a comm ssion sponsored by the
National Institutes of Maternal Health altered the recomended
criteria for a SIDS diagnosis, lowering the upper age limt from
two years to one and suggesting that a conplete exam nation,
i ncluding an autopsy, an evaluation of the scene where the baby
died, and a review of nedical records, should be conducted
before a SIDS diagnosis was nade. Although Dr. Sm al ek did not
review autopsy results of either child at the time they died, he
reviewed both autopsy reports in 1997 in addition to information
about the insurance policies and wtness statenents. Dr .
Sm alek testified, however, that, in mking his conclusions
about the deaths, he did not rely on statistical probabilities
or on information about the insurance policies. He did rely on
information about objects in both infants’ cribs and on

W tnesses’ statements that he evaluated in the context of this
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case and in light of his experience as a nedical exam ner.*

He concluded that Brandi was probably suffocated, although
he did not suggest a particular manner in which her death
occurr ed. He amended the autopsy report on her death to I|ist
t he manner of death as “undeterm ned.”

Dr. Smialek testified that the swelling present in Garrett
M chael s brain was not consistent with SIDS and suggested that
his air supply nay have been cut off for several mnutes.
Furthernore, Garrett M chael’s lungs were “expanded,” which also
suggested suffocation and not SIDS. Dr. Smalek saw no
i ndependent physical evidence of an injury that would have cut
off Garrett Mchael’s air supply, and he was aware that,
according to Ms. Anastasi, there was nothing in the crib that
could have accidentally obstructed the baby s airway. Dr.
Smalek testified that the nost probable cause of the
obstruction was the physical act of another person, and he
t herefore concluded that Garrett Mchael’s death was a hom ci de.
The autopsy report on Garrett Mchael’s death was changed to
reflect this.

The trial court did not err in admtting Dr. Smalek’s

“We note that appellant complains that Dr. Smialek “claim[ed] to have a special ability to make
[credibility] assessments” by reading the witnesses' statements. Again, appellant brought this
information out on cross-examination, and any error was invited. He cannot now complain about it.
Klauenberg, 355 Md. at 543.
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testi nony. H s testinony concerned a finding based on factors
t hat he could consider and that were in evidence.
Dr. Norton

The fourth medical expert to testify for the State was Dr.
Linda Norton, a forensic pathologist in private practice who
specializes in pediatric deaths. She had previously been a
medi cal exam ner in Texas and in Al abana. She had witten one
article about SIDS and frequently lectured to social workers,
| aw enforcenent officers, and prosecutors about SIDS, child
abuse, and child deaths. After reviewing the prosecution's
files on the case, which included autopsy reports for both
babi es, nedical records, photographs of the bodies and the death
scenes, and w tnesses’ statenents, she concluded that the cause
of Brandi’s death was suffocation and the manner of death was
hom ci de.

Phot ographs of Brandi |lying face down in her crib showed a
lividity pattern caused by blood settling down toward the front
of the face, but also showed that the forehead and nose were
lighter in color. From these photos Dr. Norton concluded that
the baby’s face had been pressed against sonmething, such as the
mattress, thus preventing blood from collecting in the nose and
f or ehead. She testified that the position in which Brandi was

found, with her face pointing straight down into the nmattress,



43

is an wunnatural sleeping position not normally adopted by
humans. Brandi also had froth around her nose, indicating that
she had attenpted to breathe against an obstruction. In
reaching her conclusions about Brandi’s manner of death, Dr.
Norton considered the fact that Garrett Mchael had died in
simlar circunstances several years |ater.

Dr . Norton also concluded that Garrett Mchael was
suf focated and that the manner of his death was a hom cide. She
reached her concl usi on after consi dering al | of t he
circunstances surrounding the boy’s death, including the
i nsurance policies and Ms. Anastasi’s statenents about |istening
to appellant in the baby’ s roomthrough the nonitor.

Dr . Norton testified that SIDS deaths occur for
approximately 1 baby out of every 2,000 live births. Thi s
statistic was frominformation collected from medi cal exam ners
offices in the United States that enploy the mninmum criteria
for adequately identifying deaths as SIDS deaths. She concl uded
that the probability of two SIDS deaths occurring in the sane
famly is therefore 1 in 4,000,000 (i.e, 1 in 2,000 multiplied
by 1 in 2,000). She testified that fewer deaths were diagnosed
as SIDS deaths in the late 1990s than during the 1980s, and that
part of this change mght be attributed to the actions of

parents, who have been encouraged by child-care experts to put
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babies to sleep on their backs instead of on their stomachs.
Dr. Norton also stated that SIDS is not genetic. Al t hough she
admtted that research was still being conducted in this area
she doubted that any new |inks between SIDS and genetics would
be uncovered.

Appel | ant argues that the trial court erred by allow ng Dr.
Norton to testify to her opinion that the deaths were hom cides.
As with the other experts, appellant contends that Dr. Norton’s
opinions invaded the province of the jury to judge the
credibility of the witnesses and to resolve contested facts.

We note, first, that Dr. Norton did not testify concerning
the credibility of other wtnesses except insofar as defense
counsel forced her to make such an assessnent between M.
Anastasti’s statenent and Megan Churchill’s statenent. Dr.
Norton recognized that Churchill’s statenent was hearsay and
admtted that M. Anastasi’s mght hold nore sway because she
was directly involved. She did clarify, however, by noting that
Churchill’s statenent also conflicted with evidence from the
energency technicians as to when they arrived on the scene and
the fact that there were still electrical inpulses in the heart.
This was not a judgnment on credibility, on who was telling the
truth, and, if it were, appellant could hardly conplain, since

he posed the question. Klauenberg, 355 Md. at 543.
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Second, we reject appellant’s contention that Dr. Norton’s
testinmony invaded the province of the jury to resolve contested
facts. Dr. Norton specifically stated that she devel oped her
opinion “based on the totality of the records, and . . . not
based on presumng that any one single person is telling the
absolute truth or that any one single person is telling all
lies.” She |ooked at the scene of death photographs for Brandi,
W t nesses’ statenents, police reports, the fact that appellant
was the last person to be wth both children after having
previously shown |ittle interest in the babies, and the fact
that there had been insurance policies on both children. Dr.
Norton recognized that people may insure their children for a
variety of reasons, but she also noted that it provides a
notive, particularly when viewed in light of the other evidence
in the case.

This is not a case |ike Bohnert v. State, 312 Ml. 266, 539
A.2d 657 (1988), where the defendant was convicted of sexual
child abuse after Tenple, a social worker, testified that, based
on the statenents of the victim the victinmis nother, and
anot her woman, she believed that the victim had, in fact, been
sexual | y abused. The Court of Appeals reversed the conviction,
stating:

The opinion of Tenple that Alicia in
fact was sexually abused was tantanount to a
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declaration by her that the <child was
telling the truth and that Bohnert was
| yi ng. In the circunstances here, the
opinion could only be reached if the child s
testi nony wer e bel i eved and Bohnert’s

testinmony disbelieved. The inport of the
opinion was clear--Alicia was credible and
Bohnert was not. Al so, the opinion could

only be reached by a resolution of contested
facts--Alicia’s allegations and Bohnert’s
denials. Thus, the opinion was inadm ssible
as a matter of |aw because it invaded the
province of the jury in two ways. | t
encroached on the jury's function to judge
the credibility of the wtnesses and weigh
their testinony and on the jury’s function
to resolve contested facts. Inasnmuch as the
opi nion was inadm ssible as a matter of | aw,
it was beyond the range of an exercise of
di scretion.

Bohnert, 312 Md. at 278-279.

In the present case, in contrast, Dr. Norton’s opinion
testinmony, in addition to not judging the credibility of other
wi t nesses, could be reached without a resolution of contested
facts. That she considered statenments contained in the
prosecution’s files did not reflect her acceptance of the
statenments as credible; the credibility of those statenents were
separate, individual issues and any successful attack by
appel l ant against the credibility of the statenments woul d render
Dr. Norton’s opinion less weighty. |In other words, Dr. Norton’s
opi nion was reached in the context of the nedical findings. By

contrast, the social worker in Bohnert reached her opinion

despite the nedical findings, concluding that no sexual abuse
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had taken place. Bohnert, 312 Md. at 270-71.

We conclude that the trial court did not err by allowng Dr.
Norton, or indeed any of the State’'s expert w tnesses, to render
opinions regarding the causes and nmanners of death of
appel lant’ s children. Unlike the social worker’s testinony in
Bohnert, 312 M. at 278-279, neither Dr. Norton nor the other
expert wtnesses presented by the State attenpted to resolve
contested factual credibility issues. Rat her, the information
presented provided the backdrop against which they exam ned or
reexam ned their nedical findings. Certain facts, though
probably harnful to appellant, were not seriously contested.
They included the circunstances surrounding Brandi’s death and
their simlarities to Garrett M chael’ s death.

Appel | ant suggests that it will always be inappropriate for
a nedical examner to testify that a death was a hom cide,
because that term is essentially a label to be placed only by
the fact-finder. This position fails to recognize that a
determ nation of homicide is not a determnation of a crimnal
act and, thus, not a determnation of a defendant’s crim nal
agency. The statutes governing the conduct of nedical exam ners
clearly instruct themto determ ne whether deaths are hom cides.
H G 88 5-309, 5-311. | f medical exam ners nmnust, by statute,

make this determnation and report it on the death certificate,
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they should be able to testify as to how they reached a
particul ar concl usion. See Sippio, 350 MI. at 647. What is
essential is that there is a logical relation between the
physi cal or nedical observations and the extrinsic circunstances
considered in determ ning the manner of death.

We conclude further that the trial court did not err by
allowing the testinony of Dr. Norton. | f nmedical exam ners
enpl oyed by the State may testify regarding their findings as to
the cause and nmanner of death, it follows that a qualified
forensic nedical expert would not be precluded from testifying
and considering the sanme information as was considered by the
medi cal exam ner. Although the expert in question, Dr. Norton,
was testifying for the State, there would be many tinmes when the
def ense would want the right to call its owm witness to counter
the State’s position, as did the defendant in this case. | f
i ndependent nedical experts were restricted from testifying in
regard to issues addressed by the State's experts, the defense
would be wunfairly prejudiced. Thus, it is nore logical to
conclude that the legislative determ nation permtting a nedical
exam ner to consider cause and manner of death would permt a
qgual i fied expert to counter or support that determ nation.

Appel l ant was able to cross-exam ne the experts and could

and did present evidence, including his own expert wtness,
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chal l enging their theories. The jury was able to weigh these
contesting presentations and factor theminto its resolution of
appellant’s guilt or innocence.
.
Appel l ant’s second argunent is that the trial court erred
by admtting statistical evidence concerning the probabilities
of two deaths occurring from SIDS in one “famly.” The two

infants involved in this case, of course, were not in a single

t wo- parent biological “famly.” They had a father in common,
but different nothers. This factor imediately nodifies a
statisti cal analysis based upon probabilities of event s

occurring in the sane biological famly.

The experts, as noted above, enployed the “product rule.”
The Court of Appeals has said that “[s]tated generally, the
product rule means that the probability of two events occurring
together is equal to the probability that event one wll occur
multiplied by the probability that event two wll occur.”
Armstead v. State, 342 M. 38, 69-70, 673 A 2d 221 (1996)

(citation omtted). The Court of Appeals went on to explain:

The classic illustration [of the product
rule] is coin tossing; the probability of
finding “heads” on twd successive coin
tosses is equal to the probability of heads
on t he first t oss, 50% times t he
probability of heads on the second toss,
50% equaling 25%

The product rule is wvalid iif the
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i ndi vi dual events are independent, i.e., if
the outcome of the first event does not
i npact the outcone of the second event. I n

the coin toss exanple, this neans that the
outconme of the first coin toss does not
affect the outcone of the second coin toss,
which is a valid assunption. By conpari son

assume we wish to calculate the probability
of having both a checking account and a | oan
from a particul ar bank. This is an exanple
of non-independent or |inked events. W can
not calculate the probability of having both
a loan and a checking account at the sane
bank by nmultiplying together the i ndividual
probabilities under the product rule because
a person is nore likely to obtain a |oan
from the bank where he maintains a checking
account . To illustrate noni ndependence as
it applies to human characteristics
(al though not genetic characteristics)

men who have beards are probably nore Ilkely
than others to al so have noustaches.

Id. at 70 (citations omtted).

Appel lant argues that SIDS deaths are not wunrelated or
conpl etely independent events, and he points to the fact that in
the United States “SIDS’ deaths occur nore often in sone
popul ations than in others, i.e., in famlies wth |ower
incomes, in famlies wth snokers, and in ethnic mnority
famlies. W note that Dr. Kokes corrected for sone of this by
| ooking at SIDS statistics for Caucasi an babi es.

Where “the presence or absence of one characteristic has no
effect on the probability that another characteristic wll be

present,” those characteristics are statistically independent.
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John M Kobayaski, Proof of Causation in Toxic Torts and Rel ated
Cases, $6607 ALI-ABA 1173, 1191 (1991). In the scientific
literature, the various risk factors for SIDS, such as prone
sl eeping position, snoking during pregnancy, etc., are
“i ndependent risk factors.” John Kattw nket, et al., Changing
Concepts of Sudden |Infant Death Syndrone: Inplications for
I nfant Sl eeping Environnment and Sleep Position, 105 Pediatrics
650 (Mar. 1, 2000), available in 2000 W 10704223 at *2.
Al t hough various factors have been present in infants who died
of SIDS, however, at |east one study has “concluded” that not

one or even a conbination of these so-called “risk factors” were

powerful enough to be predictive of future SIDS victins. Robert
M Reece, Fatal Child Abuse and
Sudden I nfant Death Syndrome; A Critical Diagnostic Decision, 91
Pedi atrics 423 (1993).

In any event, a nyriad of factors are involved in the
di scussion of so-called “SIDS deaths,” and those factors nmay
render SIDS rates higher in sone populations than in others.
For instance, tobacco snoke nay have a deleterious effect on
infants, and may contribute to their death in a way that is not
currently understood. Second, infants in lower-incone famlies
may receive less nedical care, contributing to nore deaths.

Finally, there may be an increased effort to determne a



-52-

specific cause of death, rather than sinply |labeling a death as
a SIDS death, for children whose famlies have higher incones.
W do not suggest that any of these hypotheses are necessarily
accurate; we nerely note that appellant’s argunent that SIDS
deaths are interrelated is not totally accurate. It is accurate
to assert that the deaths | abeled as SIDS deaths may i ndeed have
a connection. The inaccuracy arises once that connection is
di scovered, because the deaths should no | onger be identified as
SIDS deaths. W nust keep in mnd that SIDS is a diagnosis of
exclusion that is subject to change if an actual cause is
uncover ed. The scientific literature has shown that, from what
is currently known, SIDS risk factors are not interrelated but
are independent. This is particularly true of multiple SIDS
deaths in one famly, where the |ikelihood of recurrence is |ess
t han one percent. Catherine L. ol denberg, Sudden Infant Death
Syndrone as a Mask for Miurder: Investigating and Prosecuting
Infanticide, 28 Sw. U L. Rev. 599, 606 (1999).

In addition to deciding whether the product rule was
properly applied in this case, we nust also look at the
adm ssibility of this evidence in the context of appellant’s
right to a presunption of innocence. There are no Maryland
cases on point in this area, and the bulk of the cases |ocated

have exam ned the applicability of statistics in the context of
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establishing paternity. Most recently the Sixth Grcuit Court

of Appeal s noted the follow ng:

[I]t 1is "susceptible to debate" as to
whet her t he probability of paternity
statistics violate the presunption of
i nnocence, inasmuch as courts have allowed

the wuse of these statistics wthout finding
error. See State v. Hartman, 145 Ws.2d 1,
426 N.W2d 320, 328 (Ws. 1988) (Steinnetz

J., di ssenti ng) (collecting cases from
jurisdictions that allow the use of the
statistics in question); see also Coe .

Bel |, 161 F.3d 320, 353 (6th Cir.1998)
(finding that a result is not dictated by
pr ecedent "when courts have reached
di ver gent results on an issue Dbefore

resolution by the Supreme Court"); Cain [vV.
Redman], 947 F.2d [817,] 821 [6'" Cir. 1991)
(noting the fact that the jury instructions
found to be unconstitutional were routinely
given wthout chall enge rendered their
correctness "susceptible to debate anong
reasonabl e mnds").

Lyons v. Stovall, 188 F.3d 327, 341 (6'" Cir. 1999), cert.
denied,  US. , 120 S. . 2197, 147 L.Ed.2d 233 (2000).
State courts are split on this issue. The Suprenme Court of

M nnesota, for exanple, has |long cautioned that the adm ssion of

statistical evidence runs the risk of “undermin[ing] the
presunption of innocence.” State v. Boyd, 331 N.W2d 480, 483
(Mnn. 1983). However, in the nore recent past, particularly in

the context of DNA evidence, other courts have all owed adm ssion
of statistical evidence after conducting a balancing test.

Padgett v. State, 668 So.2d 78, 85-86, cert. denied, 668 So.2d
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88 (Ala. 1995). (Oher states have found no error at all in the

adm ssion of statistics, Giffith v. State, 976 S.W2d 241, 247
(Tex. App. 1998), or no error so long as the statistical
approach is accepted in the scientific field for which it is

appl i cabl e. People v. Venegas, 954 P.2d 525, 549 (Cal. 1998).

The Court of Appeals, however, has held that adm ssion of
statistical evidence does not violate a defendant’s due process
rights. Arnmstead, 342 MI. at 88. O course, the presunption
of innocence is one part of the larger right to due process.
Onens v. State, 352 M. 663, 695, 724 A 2d 43, cert. denied, 527
U.S. 1012, 119 S.Ct. 2354 (1999); Stanley v. State, 43 M. App.
651, 655-56, 406 A .2d 693 (1979). In Arnstead, there was expert
testinony about DNA matches and the probability that a match was
random due to |aboratory error. The jury was infornmed of the
| aboratory error rate, and the defendant was able fully to
address the issue of statistics on cross-exam nation. Arnstead,
342 Mmd. at 88.

Li ke the defendant in Arnstead, appellant was able fully to
explore the issue of statistics through cross-exan nation. Dr.
Kokes was thoroughly cross-exam ned on the accuracy and origin
of the statistics he quoted on SIDS deaths. Appel I ant al so

effectively cross-examned Dr. Norton on her statistics, since



-55-

they were different from those cited by Dr. Kokes. As stated
above, Dr. Kokes derived his figure of 1 or 2 SIDS death for
every 1,000 Caucasian live births from a review of 1979 death
certificates in the United States. Dr. Norton, on the other
hand, testified that the rate of SIDS deaths was 1 in every
2,000 live births. Dr. Norton was cross-examned quite
effectively by defense counsel as to the accuracy of her figures
and those of Dr. Kokes.

In addition, the trial court in this <case provided
instructions to the jury advising it how it was to use the
statistical evidence in this case:

During this trial, you have heard
testi mony regarding statistical
probabilities. Certain experts in rendering
their opinions relied in part on the
statistical probabilities of a SIDS death
occurring twce within the same famly.

You may consider this testinony only in
evaluating the weight to be given to those
opi ni ons. The weight of the evidence does
not depend on the nunber of wtnesses on
ei t her side.

This instruction clarified to the jury how it was to nake
use of the statistical evidence presented in the trial. The

jury is presumed to understand and follow such instructions.

Wlson v. State, 261 M. 551, 570, 276 A 2d 214 (1971); Brooks
v. State, 85 M. App. 355, 360, 584 A 2d 82 (1991). Thus, we

assune that the jury did not rely solely on that evidence in
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rendering its verdict and used that evidence, to the extent that
it did, as directed in the instruction.

W find no error in the trial court’s decision to allow
statistical evidence and expert testinony using the product
rul e.

L.

Appel l ant argues that the trial court erred by failing to
t ake adequate corrective action when the State, during rebutta
closing argunment, nentioned a statistical probability as the
probability that appellant was innocent. Appel | ant argues that
the trial <court should have either granted his notion for
mstrial or, in the alternative, instructed the jury in a manner
that would forbid it to “use statistics and conpare that to the
burden of proof beyond a reasonabl e doubt.”

Prior to closing argunents, in a bench conference concerning
jury instructions, the trial court asked whether a proposed
instruction, which stated in part that the jury could consider
statistical evidence “solely in evaluating the weight to be

given to the opinions” of the w tnesses, would give the jury “a

sublimnal nessage that there is sonething really special about
statistics?” The State replied:
Well, it does precisely the other thing.
It says that these--the only relevance of

statistics in this case is to the doctors,
not to us.
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I mean, we shouldn’'t stand up--1
shoul dn’t be able--or [the Assistant State’s
Attorney] shouldn’t be able to stand up and
say there is a one-in-200-mllion chance,
which is the biggest nunber we have right
now-a one-in-200-mllion chance that this
man is innocent. We shouldn’t be able to
say that.
Thus, it is perplexing and disturbing that, during

t he

State’s rebuttal closing argunent, the State argued to the jury

as follows concerning the testinony of MIles Jones, MD.,

pat hol ogi st who had testified for the defense:

Dr. Jones said, “It is not SIDS,” so it
coul d not have been natural causes. We know
it Is not suicide. There is no evidence

what soever that this was an acci dent.

So, basically what he was telling you
was that it was a hom cide. You shoul dn’t

be surprised about t hat because

[the

Assistant State’'s Attorney] had the chart
out . He said, “Wat is your philosophy on
how you decide, because we all know that
SIDS is not genetic? When do you decide

that it is a honicide?”

He said, “Well, on the third death.

The
first one could be SIDS. The second one,

am not going to do SIDS. Il wll nmake it
undeterm ned, and the third is a homcide.”
Well, the problem was, he wasn't paid
$550 an hour to cone here and tell you that
the second death in this case was a
hom ci de. So, he stuck wth undeterm ned.
But of cour se, he didn’'t have any

i nformati on.

But what he also told you in terns of
the statistics we have talked about,

doctors relying on the statistics of
he told you that in his nunbers that

3in 1,000 certain SIDS deat hs.

it

t he
SI DS,
was

The second time, the death could be

attributed to SIDS. There is 3

in 1,000

a
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live births that would be a SIDS. Wll, Iet
us use his nunbers and be conservati ve.

Assuming it is 3 in 1,000 for the first.
Then, he also told you that less than 1
per cent of SIDS deaths had the brain
swel l'ing, the edema.

If you multiply his nunbers, instead of
1 in 4 mllion, you get 1 in 10 mllion.
So, what he told you basically, that if you
take out accident and suicide, which he did-
-he took out SIDS and he took out any
natural causes, 1 in 10 mllion that the man

sitting here is innocent. That was what a
doctor, their expert, told you. (Enphasis
supplied.)

After the State concluded its rebuttal closing argunent,
appellant noved for a mstrial based on the State’'s comment
about the “1 in 10 mllion” chance of innocence. The court
denied the notion, and appellant requested that the court give
the jury a curative instruction: “I would ask youto . . . tel
them that you can disregard it [the statistics]. You can never
ever, ever, use statistics and conpare that to the burden of
proof or reasonable doubt. They have no place in this case, and
that is what | am asking.” The court ruled that, rather than

issue a new instruction, it would repeat its earlier instruction

on statistics. It then stated to the jury:

Menmbers of the jury, | think [it] is
appropriate to review wth you one
instruction which I read to you earlier and
[which] will be contained in your packet.

By doing this, | am not trying to

hi ghlight this instruction above all others.
| want you to consider this instruction in
conj unction W th al | of t he ot her
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instructions you have received from the
Court.

During this trial you have heard
testi mony regarding statistical
probabilities. Certain experts in rendering
their opinions relied in part on the
statistical probabilities of a SIDS death
occurring twce in the sane famly.

You may consider this testinony only in
evaluating the weight to be given to those
opi nions and not for any other purposes.

Appel lant contends the trial court’s action was inadequate to
rectify the prejudice caused by the State’s comment.
When presenting closing argunents to the jury, attorneys are

af forded great | eeway. Henry v. State, 324 M. 204, 230, 596

A.2d 1024 (1991). “The prosecutor is allowed |iberal freedom of
speech and my nake any coment that is warranted by the

evidence or inferences reasonably drawn therefrom?” Degren v.
State, 352 M. 400, 429, 722 A 2d 887 (1999)(citation omtted).

Ceneral ly, : : : the prosecuting
attorney is as free to comment legitimtely
and to speak fully, although harshly, on the
accused's action and conduct if the evidence
supports his coments, as is accused' s
counsel to comment on the nature of the
evidence and the character of wtnesses
whi ch the [prosecution] produces.

Wil e argunents of counsel are required
to be confined to the issues in the cases on
trial, the evidence and fair and reasonable
deductions therefrom and to arguments of

opposi ng counsel , general ly speaki ng,
i beral freedom of speech should be all owed.
There are no hard-and-fast limtations

wi thin which the argunent of earnest counsel
must be confined--no well-defined bounds



WIlhelm v.

-60-

beyond which the eloquence of an advocate
shall not soar. He may discuss the facts
proved or admitted in the pleadings, assess
the conduct of the parties, and attack the
credibility of w tnesses. He may indulge in
oratori cal concei t or flourish and in
illustrations and netaphorical all usions.

State, 272 M. 404, 412-13, 326 A 2d 707 (1974)

(citations omtted).

It

cri m nal

has |ong been recognized that, due to the

nature of

trials, ““in the heat of argunent, counsel do

occasionally make remarks that are not justified by the

testi nony,

accused.

and which are, or my be, prejudicial to the

United States v. Young, 470 U S 1, 10,

1038, 1043 (1985) (citing Dunlop v. United States, 165

498, 17 S.Ct. 375, 379 (1897)).

Nevertheless, a crimnal conviction is not
to be lightly overturned on the basis of a
prosecutor’s comments standing alone, for
the statenents or conduct nust be viewed in
cont ext; only by so doing can it be
determ ned whether the prosecutor’s conduct
affected the fairness of the trial.

Young, 470 U. S. at 11, 105 S.C. at 1044. The Court

has recognized this reluctance to grant a new trial

i nproper remarks in closing argunent:

Despite the wde latitude afforded
attorneys in closing argunents, there are
limts in place to protect a defendant's
right to a fair trial. Not every i nproper
remark, however, necessarily mandat es

105 S. .

U S. 486,

of Appeal s

based on



-61-

reversal, and "[w] hat exceeds the limts of
perm ssi bl e conment depends on the facts in
each case.” W have said that "reversal is
only required where it appears that the
remarks of the prosecutor actually msled
the jury or were likely to have msled or
influenced the jury to the prejudice of the
accused.” This determ nation of whether the
prosecutor's comments were prejudicial or
sinply rhetorical flourish lies within the
sound discretion of the trial court. On
revi ew, an appellate court should not
reverse the trial court wunless that court
clearly abused t he exerci se of its
di scretion and prejudiced the accused.

Degren, 352 MI. at 430-431 (citations omtted). The prejudice
to the defendant nust be so great that the remarks “effectively
underm ned the bedrock principle that a defendant is presuned
i nnocent.” Degren, 352 Md. at 431.

In light of the foregoing, then, we nust determ ne whether
the State’s remark in the instant case was so prejudicial as to
require the first requested renedy, a mstrial. W note first
that allegedly prejudicial remarks nust be viewed by | ooking at
them within the context of the facts of the particular case.

Wl helm 272 M. at 415; Young, 470 U S at 12, 105 S. C. at
1044. W/l helm provides a guide as to the factors that should be
consi dered when reviewing a trial court’s denial of a notion for
m strial under these circunstances:

Wien in the first instance the remarks

of the State’'s Attorney do appear to have
been prejudicial, a significant factor in
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determining whether the jury were actually
msled or were likely to have been m sled or
influenced to the prejudice of the accused
is whether or not the trial court took any
appropriate action, as the exigencies of the
situation nmay have appeared to require, to

overconme the |Ilikelihood of prejudice, such
as informng the jury that the remark was
I npr oper, striking t he remar k and

adnoni shing the jury to disregard it.

Wlhelm 272 Ml. at 423-24.

O her factors to consider are:

(1) whet her t he [ i nproper remar K]
constituted a rmaterial factor in the
conviction; (2) whether the coments rel ated
to a matter outside the record; (3) whether
the evidence concerning appellant’s gquilt
was not “cl ose,” but was r at her
“overwhel m ng,” (4) whet her t here was
evi dence that the proceeding was “dom nated
by prej udi ce and passi on,” [ al t hough]
ultimately, what exceeds the Ilimts of
perm ssi ble comrent depends upon the facts
i n each case.

val ker v. State, 121 M. App. 364, 376, 709 A 2d 177 (1998)
(citation omtted). In addition, in sonme circunstances, a
prosecutor's argunent during rebuttal may be justified because
it is in response to coments made by the defense during its
closing. Degren, 352 Ml. at 431. |In Degren, the State remarked
during rebuttal that “[t]he nunber one reason why you shoul d not
believe what [the defendant] says is nobody, nobody in this
country has nore reason to lie than a defendant in a crimna

trial,” and “this defendant has every reason to lie. She is a
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def endant .” Degren, 352 M. at 431. This coment was
apparently nmade in response to defense counsel’s assertions
during closing that the State’s wi tnesses had varying notives to
lie.

In looking at the totality of the circunmstances of the case
sub judice, we do not believe that the trial court abused its
discretion in refusing to grant a mstrial. The prejudice
engendered by the State’s inproper remark was not so egregi ous
as to have wundermned the presunption that appellant was
innocent. This is particularly true in light of the presunption
of innocence instruction given by the trial court:

The defendant is presumed to be innocent of
the charges, and this presunption renains
with the defendant throughout every stage of
the trial and is not overcone unless you are
convi nced beyond a reasonabl e doubt that the
defendant is guilty.

As di scussed, statistical evidence in and of itself does not
underm ne the presunption of innocence. 1In this case, we do not
believe that the State’s comment on statistical evidence adduced
constituted a material factor in the conviction. There was nuch
conflicting evidence on the various statistics put forward in

this case. Three experts testified about statistics, and all

three had different figures.® The nuddled statistical evidence

> Dr. Kokes testified that the statistical probability of more than one SIDS death occurring
(continued...)
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may have provided assistance to the jury on the rare occurrences
of SIDS death, particularly within the sane famly, but the
statistics were not even necessary for the experts to testify to
that scientifically accepted fact. Mor eover, the use of the
statistical testinony had been limted by the trial court. In
addition, there was a great deal of other evidence, albeit
circunstantial, that, if believed, could have lead to a finding
of guilt.

In addition, the State’s comment related to facts that were
in evidence in this case, as the State explained in its brief:

Dr. Jones [appellant’s expert] testified

that fewer than one percent of SIDS

cases are associated with cerebral edens.

Dr. Jones then said that the risk of a

famly having a second child die from SIDS
was between 3.5 and 5.5 per 1, 000.

Thus, the prosecutor took the | owest
nunmber Dr. Jones testified to, three (3),
and used that in making his argunment from
the evidence that the testinobny supported a
determ nation that SIDS occurs in 3 out of
1,000 births. This figure is equivalent to
1 out of 333a births. Thus, applying the
fact that 1 out of 100 SIDS deaths wll

exhi bi t cer ebr al edens, the prosecutor
extrapolated from Dr. Kokes’s analysis that
1 out of 33,333 SIDS deaths [probably, “live

births”] wll exhibit [a SIDS death] and
this brain swelling. Appl ying the product
rule . . . it was appropriate to multiply

>(...continued)
within the same family is 1 in 100,000,000 live births. Dr. Norton testified that the statistical probability
is1in 4,000,000, and appellant’ s expert Dr. Jones testified that the statistical probability is between 3.5
and 5.5 per 1,000.
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t hese odds tines the chance of a second SIDS
deat h of 3 in 1, 000, resul ting in
approximately 1 in 11,088,900, which the
prosecutor evened out to 1 in 10 mllion.
This was a reasonable inference to make from
all the facts in the case.

The State’s coment appears to be a response to defense
counsel’s attenpts to bolster Dr. Jones’s testinony during his
closing argunent. Wen viewed in this context, the remark
appears to be nore geared towards discrediting Dr. Jones’s
testi nony.

Finally, this trial was not “dom nated by prejudice and
passion,” Walker, 121 M. App. at 376, and we note that the
remar ks conpl ai ned of were the only remarks that appellant has
conpl ai ned about. In the context of the entire trial, which
began on Monday, July 19, 1999, and ended on Thursday July 29,
1999, after two hours of deliberation, this isolated comment did
not warrant a mstrial.

Qur holding that a mstrial was not warranted in this case
is reinforced by the fact that the trial court issued a curative
instruction after the remark was nade. In addition to this
instruction, we note that the court had already cautioned the
jury about the use of statistical evidence in the case and had
instructed it to “[p]lease renenber that the opening statenents

and the closing argunents of the attorneys are not evidence in

this case. They are intended only to help you understand the
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evidence and then to apply the law.”

We believe that the trial court’s curative instruction in
this case was sufficient to overcone any prejudice generated by
the State’'s remark. W do not believe that the alternative
remedy requested by appellant in this case, which appears to be
a request to instruct the jury that it could not wuse the
statistical evidence at all, was necessary. The jury is
presumed to understand and follow instructions. W]Ison, 261 M.
at 570; Brooks, 85 M. App. at 360. The jury is therefore
presuned to have understood the Ilimted use to which the
statistical evidence concerning the probabilities of different
infants’ deaths |abeled as SIDS could be put, and that the
State’s Attorney’'s comment represented nerely the prosecutor’s
assertion that, based on the testinmony of appellant’s own
expert, it was inprobable that the second death was a SIDS death
and, in light of the totality of all the evidence presented,
that appellant was not involved in Garrett Mchael’s death.
There is little difference between that analysis of the
prosecutor’s comrent and a prosecutor stating to jury nenbers
that, based on the evidence presented, they should find a
defendant guilty. Degren, 352 Md. at 436.

We hold that the trial court’s corrective action in response

to the inproper comment made by the State in its rebuttal
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cl osing argunent was sufficient.
| V.

Appellant’s fourth argunment is that the trial judge erred
in prohibiting a defense expert, Dr. Ml es Jones, from
“presenting a basis for his opinion.” The opinion in question
concerned the percentage of parents in the United States who
purchase I|ife insurance on the |lives of their children
Appel lant proffered that his nedical expert, Dr. Jones, could
testify as to how many parents buy such insurance. The State
obj ected, and the trial court ruled that the witness was not an
expert on insurance and the information could only cone in
t hrough ot her neans. Appel I ant never presented other testinony
regardi ng these percentages.

As previously noted, “the adm ssibility of expert testinony
is a matter largely within the discretion of the trial court and
its action wll seldom constitute a ground for reversal.”
Cel otex Corp., 88 MI. App. at 460. “A trial judge' s decision to
admt or exclude expert testinony will be reversed only if it is
founded on an error of law or some serious mstake, or if the
judge has abused his discretion.” Franch, 341 M. at 364
(citation omtted). We discern no abuse of discretion in the
trial court’s ruling. As required by MI. Rule 5-702(1), there

was nho indication that the witness was qualified to testify as
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an expert concerning insurance policies held by parents in the
United States. Dr. Jones’s “knowl edge, skill, experience,
training, [and] education” is in the fields of nedicine and
pat hol ogy, not i nsurance.

W note that the trial <court’s ruling only prevented
appellant from introducing the testinony through Dr. Jones.
Appel l ant certainly could have sought to introduce the testinony
t hrough ot her means, but he did not do so.

V.

Appel l ant contends that the trial court erred by allow ng
the State to present evidence rebutting the findings of the two
infants’ “original” death certificates, i.e., those conpleted
i mediately after their deaths. “New’ death certificates
differing from the original death certificates were not entered
into evidence by either party. The State nmade no attenpt to
introduce them and conceded at a bench conference that
applications to anend the original death certificates were still
i n progress.

According to appellant, the Vital Statistics and Records
Subtitle of the HG 88 4-201 et seq., prohibits the
i ntroduction of evidence that casts doubt on the conclusions
expressed in the original death certificates regarding the cause

of death of the two infants. Appel l ant argues that it was



-69-

inperm ssible for the trial court to admt evidence refuting any
information contained on the original death certificates. W
di sagr ee.

In Benjam n, 268 Md. at 608, the Court of Appeals held that
the trial court was correct in refusing to admt into evidence
a death certificate, because the party seeking the certificate’'s
adm ssion sought to use the nedical examner’s notation on the
certificate that the decedent had commtted suicide to bolster
that party’s contention that the decedent |acked testanmentary
capacity before his death. In Sippio, 350 M. at 645-646, the
Court of Appeals distinguished Benjamn from cases in which a
contention is sought to be supported by the testinony of the
actual nedical exam ner, rather than nerely through a docunent
conpl eted by the nedical exam ner.

Heal th General § 4-201(n) provides that a death certificate
is a “vital record.” Section 4-212(b)(2)(ii) requires that it

set forth the cause of death but not the manner of death.® Under

°H.G. § 4-212 provides, in pertinent part:

(b) ... (1) A certificate of death regardless of age of decedent shall be

filled out and signed by:
(i) The medical examiner, if the medical examiner takes
charge of the body; or
(i) if the medical examiner does not take charge of the
body, the physician who last attended the deceased.

(2) The medical examiner or physician shall fill in only the
following information on the certificate of death:
(continued...)
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HG 8 4-223(a), the “original or

certificate is prim facie evidence of

The trial court stated:

a certified copy of the

the facts stated in it.”

[ The death certificate process] is a
civil regulatory process, and | certainly do

not think it bars the State’'s ability to
present the actual experts who fornulated
the opinions which would wunderlie their

8(...continued)
(i) The name of the deceased.
(i) The cause of death and medical certification.
(iii) The date and hour of death.
(iv) The place where death occurred.
(c) ... Eachindividual concerned with carrying out this subtitle
promptly shall notify the medical examiner if:

*k*

(2) The cause of death is unknown; or

(3) Theindividua considers any of the following conditions to

be the cause of death or to have contributed to the death:

(i) An accident, including afall with afracture or other

injury.

(if) Homicide.

(iii) Suicide.

(iv) Other external manner of death.
(d)... (1) if, within 24 hours after taking charge of abody, the
medical examiner has not determined the cause of death, the medical
examiner shall enter “investigation pending” in the cause of death
section of the death certificate.

(2) As soon as the medical examiner determines the cause of

death, the medical examiner shall send to the Secretary [of Health and

Mental Hygiene] areport of the cause of death, for entry on the
certificate.

(Emphasis supplied.)
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ultimate conclusions in a death certificate
which may not be adm ssible before a trier
of fact anyway.

* k%

: | do not think the State is at al
barred from bringing this prosecution even
in advance of the anendnent of the death
certificate if they have the actual people
who performed or who signed off [on] the
aut opsi es.

Health General 8 4-223(c) provides that a trial court has
authority to determ ne the evidentiary value of an anended death
certificate. Section 4-214(a) provides that a death certificate
“may be anmended only in accordance with this subtitle and any
rules and regulations that the Secretary [of Health and Mental
Hygi ene] adopts to protect the integrity and accuracy of vita
records.” Section 4-214(b)(7) provides that “[a]ny anendnents
to death certificates requested beyond 3 years or nore after the
death shall require a court order.”

Appel lant, citing HG 8§ 4-214(b)(7), argues that, without

a court order, an anendnent nmade to a death certificate nore

than three years after the certificate's creation is
i nef f ectual . Appel lant also contends that, construing 8§ 4-
214(b)(7) with 8 4-223(a), “it is clear that only effective
death <certificates can have evidentiary value.” Appel | ant
ar gues:

The State did not . . . conply with the

| egislatively mandated process for anending
the original death certificates. Contrary
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to the view of the trial judge, it is not a
mere “civil regulatory procedure” wthout
evi dentiary consequences. In this case the
legally recognized manner of death remains
natural causes. Until the State follows the
prescri bed procedure, it may not attenpt to
prove ot herw se
Appel  ant argues that because new certificates were not
i ntroduced into evidence, no evidence could be introduced at
trial concerning causes of death other than those listed on the
formns. This elevates form over substance; the original death
certificates, which were introduced at trial, represented the
opi nions of the nedical examners involved in the autopsies at
the tinme that the certificates were first made. Pursuant to the
statute, a death certificate constitutes “prima facie evidence,”

i.e., “evidence that will establish a fact or sustain a judgnent

unless contradictory evidence is produced.” Black’s Law

Dictionary 579 (7'" ed. 1999) (enphasis supplied).

At trial the court allowed those nedical examners to
testify that their opinions had changed and to explain why. I n
addition, the court allowed other mnedical witnesses to testify
about their opinions, which also differed from the original
certificates.

As noted above, nedical examners in Maryland are required
to investigate certain deaths, H G § 5-309(a)(l1l), and record

the cause of those deaths on the certificates of death. HG §
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4-212(b)(2). The nedical examners are required to naintain,
for an indefinite period, records detailing, inter alia, the
cause and nanner of death of deceased persons. HG § 5-
311(a)(2). The clearly worded intent of these provisions is

t hat nedi cal exam ners accurately determ ne the cause and nmanner
of death of deceased persons and that that determ nation be
faithfully recorded.

W reject appellant’s suggestion that evidence relating to
the cause of death of deceased persons that is different from
the original death certificate is inadm ssible absent conpliance
with the provisions of the Health-General Article 8§ 4-214(b)(7).
Accordingly, we conclude that evidence rebutting the findings
set forth on the original death certificates was properly
adm tt ed.

\Y/

Appel | ant contends that the trial court erred by allow ng
the State to introduce evidence about Brandi’s death.

Maryl and Rul e 5-404(b) provides:

(b) Oher Crinmes, Wongs or Acts. Evidence
of other crimes, wongs, or acts is not
adm ssible to prove the character of a
person in order to show action in conformty
therewith. It my, however, be admssible
for other purposes, such as proof of notive,
opportunity, i ntent, preparati on, conmon

scheme or plan, know edge, identity, or
absence of m stake or accident.
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This exclusionary rule strives to prevent juries from using
other crimes evidence to infer that, because a defendant appears
to have a crimnal disposition, he is nore likely to have
commtted the crine for which he is on trial. Taylor v. State,
347 M. 363, 368-369, 701 A.2d 389 (1997) (citing Straughn v.
State, 297 M. 329, 333, 465 A 2d 1166 (1983)). Evi dence of

other bad acts conmtted by a defendant s usually not
adm ssible unless it has special relevance to a contested issue
in the case and is not offered sinply to prove crimnal

char acter. Harris v. State, 324 M. 490, 500, 597 A.2d 956

(1991). Its probative force nust also substantially outweigh
its potential for wunfairly prejudicing the jury against the

def endant . Harris, 324 Md. at 500.
In Whittlesley v. State, 340 M. 30, 59, 665 A 2d 223

(1995), the Court of Appeals stated:

First, the trial court nmust find that the
evidence “is relevant to the offense charged
on sonme basis other than nmere propensity to
commit crinme.” Second, the court nust find by
cl ear and convincing evidence that t he
def endant participated in the alleged acts.
Third, the court nust determne that the
probative value of the evidence substantially
outweighs its potential for unfair prejudice.
(GCitations omtted.)

In this case, when appellant objected to the adm ssion of

evi dence concerning Brandi’s death, the trial court analyzed the
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rel evance of that information and made the foll ow ng findings:

Defendant’s participation established by
cl ear and convincing evi dence

The facts which the Defendant concedes
and are therefore proved beyond the standard
of clear and convincing evidence, establish
the substantial relevancy of this evidence
to these issues. !’

The Def endant was t he victims
bi ol ogi cal fat her. The victim [Brandi] was
an infant less than six nonths old. After
the infant was born, the Defendant purchased
t wo i nsurance policies from separate
conpanies on the infant’s life. The
policies were for $10,000 and $30, 000. The

" The uncontested facts, as agreed to by appellant, are as follows:

In the fall of 1980, Debbie Oliver became pregnant by the
Defendant. The two married and on February 25, 1981, Brandi Jean
Wilson was born. Sometime during the night of April 30, 1981, the
baby died.

Prior to the death of Brandi, the Defendant purchased two life
insurance policies. One policy was for $10,000 and the other was for
$30,000. The Defendant was the primary beneficiary and collected on
each of the two policies.

The original cause of Brandi’s death was determined to be
Sudden Infant Death Syndrome (SIDS), and the manner of death was
Natural.

The Defendant married Missy Anastasi in March of 1996 .
Missy became pregnant and on March 22, 1987 Garrett Michael
Wilson was born. On Saturday, August 22, 1987 during the early
morning hours, the baby died.

Following the birth of Garrett Michael Wilson, the Defendant
purchased two life insurance policies on theinfant. One policy wasin
the amount of $50,000 and the other policy was in the amount of
$100,000. The Defendant was the primary beneficiary for each policy.
The Defendant filed for and collected the proceeds from each of these
policies.

The original cause of Garrett Michael’ s death was determined
to be SIDS.
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Def endant was the primary beneficiary for
each policy. The Defendant collected the
proceeds of each policy after the death.

All  of these facts, present in the
circunstances surrounding the 1981 death of
Br andi W son, are pr esent in t he
circunstances surrounding the death of
Garrett Mchael WIlson in 1987.

Gven the striking simlarity between
these events, the State has established the
substantial relevancy of this evidence to
its burden of proving the identity of the
killer of Garrett M chael W] son.

In addi ti on, t he evi dence has
substantial relevance to proving that the
Def endant had a notive to commt the crine,
denonstrating both intent and identity. The
State can denonstrate that on a prior
occasion the Defendant collected $40,000
followng the death of an infant child.
This clearly establishes a base of know edge
fromwhich the State could argue a notive on
the part of Defendant to nurder an infant
child for $150,000 in insurance proceeds.

Further, the evidence has substanti al
relevancy to the State’s burden to prove
beyond a reasonable doubt that Garrett
M chael WIlson did not die from natural or

acci dent al causes. The evidence aids the
State in proving the actus reus of the crine
itsel f.

The trial court acknow edged that the information was
prejudicial to appellant, but found that its probative value
out wei ghed any potential for unfair prejudice:

The Court has considered whether the
probative val ue of t he evi dence IS
sufficient to outweigh its prejudicial
affect [sic]. Clearly, admission of this
evidence wll carry a high [level of
prejudice for the Defendant. However, the
State’s need and the probative value of this
evidence is also very high. In determ ning
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the level of the State’'s need, the Court
| ooks not only to the State’s burden to
produce a prima facie case, but also to the
ultimate burden of persuasion, that of proof

beyond a reasonable doubt. . . . The
enormty of the State’s need for this
evidence [of Brandi’s death] is beyond
debate when <considered in |light of the
fol | ow ng:

1. The case is el even years ol d.

2. The case involves the alleged
snothering death of a five-nonth-
old infant wth Ilittle to no
physi cal evidence.

3. There was no cont enpor aneous
police investigation.

4. The death was originally ruled a
SI DS deat h.

5. The revi sed opi ni ons of t he

Medi cal Exam ner are based upon a
conbined review of the facts of
bot h cases.

The Medi cal Exam ners originally
assessed each death as caused by SIDS.
Their opinions have now changed to death by
asphyxia due to airway obstruction, probably
by snmothering. The reasons for their change
of opinion gleaned fromthe State’s exhibits
are the investigation of the deaths of both
babi es and the re-evaluation of the physical
evidence in the autopsy reports in light of
bot h cases.

If the State is unable to place before

the fact-finder t he ci rcumnmst ances
surrounding the death of Brandi WIson in
1981, the experts wll be prevented from

testifying to their reasons for changing
their opinions from death by natural causes
to hom ci de.

* k%

The proposed other crinmes, wongs, or
acts evidence has an extrenely high |evel of
probative val ue. The admtted facts
establ i sh t he simlarity and cl ose
connecti on between the two incidents.
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A trial court’s decision to admt evidence wll not be
di sturbed on appeal wunless it has abused its discretion.
Mer zbacher v. State, 346 M. 391, 404-405, 697 A 2d 432 (1997);
Wite v. State, 324 M. 626, 637, 598 A 2d 187 (1991). The
fundanmental rule regarding the adm ssion of evidence of other
crimes is that “evidence of a defendant’s prior crimnal acts
may not be introduced to prove that he is guilty of the offense
for which he is on trial.” Straughn v. State, 297 M. at 333,
465 A . 2d 1166 (citations omtted). “[T]here remains only one
purpose for which other crinmes evidence, in and of itself, my
not be admtted, that is, to ‘prove guilt of the offense for
which the defendant is on trial.’”” Burral v. State, 118 M. App.
288, 297, 702 A.2d 781 (1997), aff’'d, 352 Md. 707, 724 A 2d 65,
cert. denied, 120 S.C. 89 (1999) (quoting Ayers v. State, 335
M. 602, 630, 645 A 2d 22 (1994)).

When prior bad acts are highly probative to the crine
alleged, their wvalue to the fact-finder can outweigh the
prejudice inherent in their introduction. Morgan v. Foretich,
846 F.2d 941, 945 (4" Cr. 1988). This is particularly true
when the crinme for which the defendant faces trial is one which
can be perpetrated with little evidence created.

In United States v. Wods, 484 F.2d 127 (4'" Cr. 1973),

cited by the State, the U S. Court of Appeals for the Fourth
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out the unique difficulties inherent in

especially when suffocation was the cause of

death, and the relevancy of prior behavior in such cases. The

Court stated:

W t
of i nfant
r epeat ed

hink al so that when the crine is one
icide or child abuse, evidence of
incidents is especially relevant

because it may be the only evidence to prove
the crine. A child of the age of Paul and

of

t he

recei ved
human |if
he survives, to relate the facts concerning
the attenpt on his |ife, and too young, if
he does not survive, to have exerted enough
resistance that the marks of his cause of
death w
fortuitous presence of an eyew t ness,
infanticide or <child abuse by suffocation
woul d | argely go unpuni shed.

| ndeed, t
necessary
child abuse by suffocation if the wongdoer
is to be apprehended, that we think that its
rel evance clearly outweighs its prejudicial

ef f ect

ot hers about whom evidence was
is a helpless, defenseless unit of
e. Such a child is too young, if

I 1 survive hi m Absent t he

* k%

he evidence is so persuasive and so
in case of infanticide or other

on the jury. W reject defendant’s

argunent that the proof was not so clear and
convincing that its admssibility should not
be sustai ned. As we stated at the outset,
if the evidence with regard to each child is
considered separately, it is true that sone

of

ot her s;

the i

ncidents are |less conclusive than

but we think the incidents nust be

considered collectively, and when they are,
an unm st akabl e pattern energes.

Whods, 484 F.2d at 133, 135 (citation omtted).

In the

i nst ant

case, the trial court found that there was

enough commonality between Brandi’s death and that of Garrett
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M chael “to disprove an innocent explanation for the 1987 death
of Garrett Mchael.” The trial court then proceeded to the
bal ancing test and nade very specific findings as to why this
evidence, which was clearly prejudicial to appellant, was
adm ssible in the case.

W agree with the trial court that the evidence related to
Brandi’'s death had special relevance in this case, and we hold
that the trial court did not abuse its discretion in admtting
it.

JUDGMENT AFFI RVED. COSTS TO

BE PAI D BY APPELLANT.



