REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 17

Sept enber Term 2000

BRYAN WALTER COX

STATE OF MARYLAND

Mur phy, C.J.,
Byr nes,
Kr auser,

JJ.

Opi ni on by Murphy, C. J.

Filed: Cctober 3, 2000



In the Grcuit Court for Baltinore County, Bryan Walter

Cox, appellant, filed an Application for Review of Sentence by
Three Judge Panel. Chief Judge Edward A. DeWaters, Jr.
di sm ssed that application, and appel |l ant now presents the
foll ow ng question for our review

Does Article 27, 8645JA and 8645JC perm t

review of a mandatory m ni num sentence by a

three judge panel if the sentence was

i nposed prior to the July 1, 1999 effective

date of the statute?

For the reasons that follow, we shall answer “no” to that
guestion and therefore affirmthe judgnent of the circuit
court.
Backgr ound

On July 15, 1992, appellant was convicted of daytinme
housebreaking. On Cctober 29, 1992, pursuant to Article 27,
8643B, he received a “mandatory m ni nuni sentence of 25 years
wi thout the possibility of parole. Appellant filed an appeal
to this Court. In an unreported per curiam opinion, we
affirmed the judgnment of the circuit court. Appellant then

filed a petition for wit of certiorari. The Court of Appeals

denied that petition on Decenber 10, 1993.



On January 13, 2000, appellant filed the application at
issue.! On February 18, 2000, Chief Judge DeWaters issued the
foll ow ng ruling:

The Application for Review of Sentence
filed on January 13, 2000 in the above case
is hereby dism ssed as untinely. The
statute [Article 27-645JC(b) (2)(1)&(11)]
effective July 1, 1999 resulting from House
Bill 602 is held not retroactive.

Thi s appeal followed.

Di scussi on
When appel | ant was sentenced, Mid. Code Ann., Article 27
8645JA provided, in pertinent part:

Unl ess no different sentence could have
been i nposed or unless the sentence was

i nposed by nore than one trial judge, every
person convicted of a crinme by any trial
court of this State and sentenced to serve,
with or without suspension, a total of nore
than two years inprisonnment in any penal or
correctional institutionin this State
shall be entitled to have the sentence
reviewed by a panel of three or nore trial
judges of the judicial circuit in which the
sentencing court is |ocated. However, a
person has no right to have any sentence
revi ewed nore than once pursuant to this
section. Notw thstanding any rule of the
Court of Appeals to the contrary, the judge
who sentenced the convicted person shal

not be one of the nenbers of the panel, but
if he so desires he may sit with the panel

1 I'n June of 1999, appellant filed a “Request For Re-Sentencing Hearing
By Newly Forned Conmittee Pursuant to House Bill 602.” That “request” was
deni ed on August 16, 1999. Appellant’s untinely appeal fromthat ruling was
di smssed by this Court on January 12, 2000.
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in an advisory capacity only.
(Enmphasi s added).

In 1999, House Bill 602 (1999 regul ar session) nodified
88645JA and 645JC.2 As stated in the Synopsis of House Bil
602, it would nodify the applicable statutes so as to
“aut horize a crimnal sentence review panel to order a
decrease in a mandatory m ni nrum sentence under specified

circunstances.” The Bill was passed and the new versions of

2 At the tine appellant was sentenced, Section 645JC provi ded the scope
of review as follows:

The panel shall have the right to require the Departnment of Parole
and Probation to investigate, report, and make recomendati ons
with regard to any such application for review The panel shall
consi der each application for review and shall have the power,
with or without holding a hearing, to order a different sentence
to be inmposed or served, including, by way of illustration and not
by way of limtation, an increased or decreased sentence, or a
suspended sentence to be served in whole or in part, or a sentence
to be suspended with or without probation, upon such terns and
conditions as the panel may deem just and which could lawfully
have been inposed by the sentencing court at the tinme of the
i mposition of the sentence under review, or the panel nay decide
that the sentence under review should stand unchanged; except that
the panel, without holding a hearing, shall not increase any
sentence, or order any suspended sentence or any suspended part of
a sentence to be served; and except further that no sentence for
life or termof years may be increased to death by the panel with
or without holding a hearing. The decision of the panel in each
review shall be rendered by a magjority of the nenbers of the panel
and shall be rendered within thirty days fromthe filing date of

the application for review. |If the panel orders any different
sentence, the panel shall resentence and notify the convicted
person in accordance with the order of the panel. Tinme served on

any sentence under review shall be deened to have been served on
the sentence substituted. (enphasis added).



88645JA and 645JC took effect on July 1, 1999.3 Neither
statute provided for retroactive application.

“The cardinal rule in construing statutes is, of course,
to ascertain and effectuate the legislative intention.” Mason
v. State, 309 M. 215, 219 (1987) (citing Tucker v. Fireman’s
Fund Ins. Co., 308 Md. 69, 73 (1986)). |If legislative history

is “unenlightening,” the courts apply “several well settled
rules of statutory interpretation [that] are applicable to
ascertaining the actual intention of the legislature,”

i ncludi ng the foll ow ng:

(1) A statute is presunmed to operate
prospectively fromits effective date,
absent clear |anguage to the contrary, or
unl ess the mani fest intention of the
Legi sl ature indicates otherw se; (2)
Despite the presunption of prospectivity, a
statute effecting a change in procedure
only, and not in substantive rights,
ordinarily applied to all actions whet her
accrued, pending or future, unless a
contrary intention is expressed; and (3) A
statute affecting or inpairing substantive
rights will not operate retrospectively as
to transactions, matters, and events not in

3 § 645JA no | onger prohibits the sentence review panel from considering
an application on the ground that “no different sentence could have been
i nposed.” The pertinent part of 8 645JC now provi des:

(b)(2)(i)In the manner provided in this section, and subject to
item (ii) of this paragraph, the panel may order a different
sentence, including a decrease, in a mandatory nini mum sentence
ot herwi se required by | aw.

(ii) A panel may not order a decrease in a nmandatory mi nimum
sentence unl ess the panel’s decision is unani nous.
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l[itigation at the tine the statute takes
effect unless its |language clearly so
i ndi cat es.

Mason, supra, at 219-20.

The presunption that statutes operate prospectively is
di scussed in State Conm ssion on Human Rel ations v. Amecom
Division of Litton Systens, Inc., 278 Mi. 120, 123-24 (1976);
Rigger v. Baltinore County, 269 Ml. 306, 310 (1973);
Kastendi ke v. Baltinore Ass’'n, 267 M. 389, 395-96 (1972); and
Ireland v. Shipley, 165 Md. 90, 97-98 (1933). This
presunption “is particularly applicable where the statute
adversely affects substantive rights, rather than only
altering procedural machinery.” Wshi ngton Suburban Sanitary
Comin v. Riverdale Heights Volunteer Fire Co., Inc., 308 M.
556, 561-62 (internal citations omtted). “Wen the Ceneral
Assenbly intends a statute to have a retroactive application
it knows how to express that intent.” Id. at 568.

“The presunption against retrospectivity is rebutted only
where there are clear expressions in the statute to the
contrary.” Washi ngton Suburban Sanitary Comin v. Riverdale
Hei ghts Volunteer Fire Co., Inc., 308 Mi. 556, 560 (1987).
(internal citations omtted). “Moreover, even when

perm ssi ble, retrospective application is not found except



upon the plainest mandate in the statute.” Id. (Cting Bell v.
State, 236 Mi. 356 (1964)).

Mason, supra, involved an anendnent to Article 27,
8645A(a) (2) that limted the nunber of petitions for post-
conviction relief that a prisoner could file.* The Court of
Appeal s explained that this change should not be given
retrospective application because “neither the | anguage of the
amendnent, nor its legislative history, gives any clear
i ndication as to whether it should be applied prospectively
only, or prospectively as well as retrospectively.” 309 M.
at 221.

In addition to the presunption that 8645JC was i ntended
to operate prospectively fromJuly 1, 1999 (because of the
“absence of clear |anguage to the contrary”), contenporary
| egi slative history has revealed that the “manifest intention
of the legislature d[id] not indicate otherwise.” Earlier
this year, the House Judiciary Commttee considered and
rejected a proposal that would nake the current version of
8645JC applicable to persons sentenced prior to July 1, 1999.

House Bill 380 (2000 regul ar session),® entitled “Crimna

4 The prior act had not placed a nunerical limt on the anpunt of
petitions that could be fil ed.

> As stated in its Synopsis, House Bill 380 was introduced for the
purpose of “[a]llowing a person who is serving a termof confinenment which
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Procedure- Review of Mandatory M ni mum Sent ences—Retroactive
Ef fect,” contained the follow ng provisions:

SECTION 2. AND BE | T FURTHER ENACTED,

That, notw thstanding any other law to the
contrary, a person who is serving a term of
confinement which includes a mandatory

m ni mum sent ence i nposed before July 1,
1999, nmay apply for and receive one review
of the mandatory m ni num sentence as
provided in Article 27, 8645JC of the Code,
provi ded that the application for reviewis
filed on or before Septenber 30, 2001.

SECTION 3. AND BE I T FURTHER ENACTED, That
this Act shall take effect October 1, 2000.
It shall remain effective for a period of 1
year and, at the end of Septenber 30, 2001,
with no further action required by the
CGeneral Assenbly, this Act shall be

abrogated and of no further force and
ef fect.

Unfortunately for appellant, HB380 received an
unfavorabl e report on March 13, 2000. In light of this
| egi sl ative history and the presunption against retroactivity,
we are persuaded that appellant is not entitled to a three
j udge panel review of the “mandat ory m ni nunf sentence he
recei ved on Cctober 29, 1992.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.

i ncludes a mandatory mi ni mum sentence i nposed before July 1, 1999, to apply
for and receive one review of the nandatory m ni nrum sentence by a three judge
panel provided that the application for reviewis filed on or before Septenber
30, 2001.”






