REPCORTED

N THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1736

Septenber Term 1999

TERRY ELI ZABETH MJUSSER

BARBARA MARI E CHRI STI E

Hol | ander,
Sal non,
Byr nes,

JJ.

Opi ni on by Sal non, J.

Filed: March 29, 2000



In a donestic violence case, a Maryland judge may only
grant a protective order if (1) the court finds by clear and
convi nci ng evidence that abuse has occurred or (2) the
respondent consents to the protective order. See M. Code
Ann., Fam Law (“FL”) 8§ 4-506(c)(ii) (1999 Repl. Vol., Supp.
1999). Here, a protective order was issued w thout the
consent of the respondent, Terry Misser (“Ms. Misser”).

Whet her the order should have been signed hinges upon the
meani ng of the word “abuse,” within the context of the
statute.

FL section 4-405(a) and (b) reads:

(a) I'n general. —In this subtitle the
foll ow ng words have the nmeani ngs
i ndi cat ed.

(b) Abuse. —(1) “Abuse” neans any of
the foll ow ng acts:

(1) an act that causes serious
bodi |y harm

(1i) an act that places a person
eligible for relief in fear of imm nent
serious bodily harm

(ti1) assault in any degree;

(1v) rape or sexual offense as
defined by Article 27, 88 462 through 464C
of the Code or attenpted rape or sexua
of fense in any degree; or

(v) false inprisonnent.

(2) If the person for whomrelief is
sought is a child, “abuse” may al so
i ncl ude abuse of a child, as defined in
Title 5, Subtitle 7 of this article.
Nothing in this subtitle shall be
construed to prohibit reasonable
puni shnment, includi ng reasonabl e corporal
puni shment, in light of the age and
condition of the child, from being
performed by a parent or stepparent of the
chi |l d.




Subtitle 7 of title 5 of FL is entitled “Child Abuse and
Neglect.” Section 5-701(a) and (b) provides:

(a) In general. —In this subtitle the
foll ow ng words have the nmeani ngs
i ndi cat ed.
(b) Abuse. —*“Abuse” neans:
(1) the physical or nmental injury of
a child by any parent or other person who
has pernmanent or tenporary care or custody
or responsibility for supervision of a
child, or by any household or famly
menber, under circunstances that indicate
that the child's health or welfare is
harnmed or at substantial risk of being
har med; or
(2) sexual abuse of a child, whether
physical injuries are sustained or not.

On August 16, 1999, the trial court found that Ms. Muisser
had commtted “[a]cts which placed [a] Person Eligible for
Relief in fear of immnent serious bodily harm” The court
identified two grounds for this finding of abuse: (1) M.
Musser “negl ected her child” by leaving the child at the hone
of Barbara Christie (“Ms. Christie”) for days at a tine
wi t hout keeping in touch with either Ms. Christie or the
child and without letting Ms. Christie know when she pl anned
to return for the child and (2) by violating the court's ex
parte order of August 9, 1999, when she arranged for Ms.
Christie to bring the child to her (Ms. Miusser's) residence
and then refused to allow the child to |eave with Ms.
Christie.

Based on its finding of abuse, the trial court, on August
16, 1999, signed a protective order granting Ms. Christie

custody of the child for one year. M. Misser filed a tinely



appeal fromthe August 16'" order and rai ses several
guestions.! It is necessary, however, to answer only one,
Vi Z:

Was the evidence sufficient for the trial
court to find by clear and convincing

evi dence that Ms. Miusser had abused her
chil d?

. FACTS

Jessica Marie R (“Jessica’”) was born on QOctober 2, 1994.
She is the daughter of appellant, Terry Elizabeth Misser.
Barbara Marie Christie, the appellee, is Ms. Miusser's nother.
Prior to August 1999, Jessica |lived with her nother, M.
Musser, on a farmlocated on Intersection Road, near
G enville, Pennsylvania. Also living at the farmwere
Jessica's maternal grandfather, Janmes Musser (“M. Misser”),
and M. Musser's current wfe.

Ms. Christie, at all tinmes here relevant, lived with her
husband in Westm nster, Carroll County, Maryland. On August

4, 1999, five-year-old Jessica called Ms. Christie and asked

The questions as phrased by Ms. Misser are

l. Whet her Maryl and Code Annotated Family Law article
section 4-506 authorized the |ower court to award
custody of the mnor child to a non-parent party?

. Whet her the lower court erred in entering the
protective order herein absent allegation, proof or
findi ng of abuse?

I11. Wether the Crcuit Court for Carroll County was
without jurisdiction to make a child custody
determination in this matter?

’The facts set forth in this opinion were devel oped at the August 16, 1999,
hearing and are undi sputed



if “she could cone over and stay” with her. Ms. Christie
consented to the visit, and later that day Ms. Misser
delivered Jessica to Ms. Christie's door. Ms. Christie
asked her daughter (Ms. Miusser) to stay, but Ms. Misser
decl i ned, saying that she had a “hot date with an Italian
stud.” M. Musser left Jessicain Ms. Christie's care, and

t he next day, Thursday, August 5, 1999, Ms. Musser tel ephoned
Ms. Christie in the evening and tal ked to her and Jessica.
During the phone conversation, M. Misser nade arrangenents
with her nother to pick up Jessica on August 6'" between 10 and
11 a.m Ms. Musser did not show up on August 6'", so Ms.
Christie called her ex-husband, M. Misser, and asked if he
had heard fromtheir daughter. He had not. On August 7

Ms. Christie drove to M. Misser's farmin Pennsyl vani a,
where Jessica and Ms. Miusser usually resided, and | eft Jessica
in the care of M. Musser.

On Monday, August 9, 1999, Ms. Christie drove once again
to the farm She again asked M. Misser if their daughter had
contacted him Wen Ms. Christie found out that Ms. Misser
had not contacted her father, she picked up Jessica and then
drove to the Carroll County courthouse, where she filled out a
“Petition for Emergency Protective Order.” In the petition
she nanmed Ms. Musser as the respondent and the “vul nerable
person” as Jessica. Ms. Christie described the “abuse” to
whi ch Jessi ca had been subjected as the abandonnment of Jessica

to her care, which has already been described. Ms. Christie



al so said that Ms. Musser “had done this for a year” and that

she (Ms. Christie) had previously obtained a protective order
agai nst Ms. Musser in Decenber 1998. Ms. Christie asked the
court to grant her tenporary custody of Jessica.

The circuit court, on August 9, 1999, signed an “Ex Parte
Order for Protection From Abuse.” The order stated that the
act that placed the person eligible for relief in fear of
i mm nent serious bodily harm was:

Resp[ ondent] has a drug[-]al cohol problem
She dropped 5 year ol d granddaughter of[f]
at Pet[itioner]'s on Aug. 4, 1999, and
hasn't been seen since.

The court granted tenporary custody of Jessica to Ms.

Christie and ordered, inter alia, that Ms. Miusser not contact

either Jessica or Ms. Christie.

On August 16, 1999, Ms. Miusser appeared at a protective
order hearing held in the circuit court. At the hearing, it
was undi sputed that Ms. Musser left Jessicain Ms. Christie's
care on August 4, 1999, and did not again contact Ms.
Christie until August 10, 1999, which was one day after the ex
parte order was signed. Wen Ms. Miusser asked her nother, on
August 10, 1999, if she could pick up Jessica, Ms. Christie
said “No.” Later in the week, however, Ms. Christie relented
and agreed to take Jessica to the farmin Pennsylvania on
Sat urday, August 14, 1999, so that Jessica and Ms. Musser
could visit. Jessica and her nother were reunited at the farm

on the 14th, but when Ms. Christie attenpted to | eave the



farmw th Jessica, Ms. Musser refused to | et her take Jessica.
Ms. Christie told her daughter that she had an ex parte order
giving her tenporary custody of Jessica but, neverthel ess, M.
Musser steadfastly refused to allow Jessica to | eave.
Therefore, Ms. Christie left the farm al one.

At the August 16'" hearing, both M. Misser and Ms.
Christie testified that their daughter was an al coholic. Ms.
Christie told the court that the August 4'" incident was the
second time that Ms. Musser had left Jessica with her and then
“di sappeared.” The earlier occurrence was the Decenber 1998
i ncident nmentioned in her petition.

M. Misser testified that his daughter would go away and
| eave Jessica in his care at |east eight days a nonth.

Despite Ms. Musser's absences, M. Misser opined that Jessica
had been “very well | ooked after” by hinself, his wfe, and
Ms. Christie.

At the August 16'" hearing, the court, Ms. Christie, and
Ms. Musser were given copies of a three-page report prepared
by Linda Lochner, a licensed clinical social worker (“LCSW)
enpl oyed by the Carroll County Departnent of Social Services.
In that report, under the heading “Have there been any
previ ous conplaints of abuse by respondent in this case on
this child/vulnerable adult? |If so, list themand the
outcone,” the following was witten

[ Al neglect investigation was conducted
after Terry Miusser |eft her daughter,

Jessica [R], with Barbara Christie, the
child s maternal grandnother, and did not

6



return to pick her up. Child neglect of
Jessica [R] was ruled “unsubstantiated,”
i n accordance with the provisions of
Famly Law Article 5-701(U) and COVAR
07.02. 07. 13(B)

1. DI SCUSSI ON

The trial judge found two of the definitions of “abuse,”
which are set forth in the FL article, applicable in this
case. By using the definition set forth in FL
section 4-501(b)(ii), he found that Ms. Musser had comm tted
“an act that places a person eligible for relief in fear of
serious bodily harm” The trial judge said that this finding
was based upon “clear and convincing evidence.” The court, as
menti oned earlier, based that conclusion on two findings: (1)
that Jessica had been “left for days” in Ms. Christie's care
w t hout any contact fromthe respondent and (2) that Ms.

Musser |later violated the court's ex parte order. Al though
t here was undi sputed evidence to support both factual
findings, those findings sinply do not support the court's
ul timate concl usion.

As far as is shown by the evidence, Jessica is an
intelligent, healthy child whose al coholic nother has shifted
onto the shoul ders of the maternal grandparents a good portion
of the work normally associated with the task of raising a
child. As irresponsible as her actions were, there was not a
scintilla of evidence presented that proved, or even

suggested, that any act of Ms. Musser placed Jessica “in fear



of i mm nent serious bodily harm?”
At the August 16, 1999, hearing, the trial judge asked

Ms. Musser a series of questions as to why she had viol ated
his ex parte order. 1In the course of his questioning, he
coment ed:

[ T] here have been three nurders in Carrol

County invol ving people who took it upon

t hensel ves to violate the [c]ourt's Ex

Parte or Protective Order. That's what
you di d.

Appel | ee suggests that this conment nay have enunci ated the
basis for the court's finding. This, indeed, nmay have been
part of the trial judge's rationale for his decision, but it
was not a proper justification. Obviously, no matter what
other violators of court orders may have done in Carrol
County, those actions can have no inpact on the question of
whet her appellant commtted an act of abuse.

The court in its order checked a box on a pre-printed
formthat indicated that it found “statutory abuse” of Jessica
by Ms. Musser. This refers to the definition of *“abuse” set
forth in FL, section 5-701(b), which was quoted at the
begi nning of this opinion. Deleting the |anguage not here
germane, that statute defines “abuse” as the “physical or
mental injury of a child by any parent . . . under
circunstances that indicate the child' s health or welfare is
harmed or at substantial risk of being harmed .” As can be

seen, a requisite for neeting the requirenents of this



definition is a finding of “physical or nental injury.” The
trial judge did not find that Jessica suffered any physical or
mental injuries as a result of her nother's acts, nor would
such a finding have been justified based on the evidence
produced at the August 16, 1999, heari ng.

Because there was no evidence to support the court's
finding of abuse, the trial judge erred in signing the

protective order of August 16, 1999.

JUDGVENT REVERSED
COSTS TO BE PAI D BY APPELLEE



