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The single issue to be addressed in this opinion is whether
Zurich Insurance Conpany (“Zurich”) had a duty to defend the
owner of an apartnent building and a property nanagenent conpany
from a lawsuit brought by Sonia Davila, who was injured in an
el evator accident on January 6, 1994. The firm of Barnes,
Morris, Pardoe and Foster Managenent Services, LP (“BMPF’), at
all tinmes here relevant, managed the office building where M.
Davila was injured, and Principal Mitual I|nsurance Conpany
(“Principal”) owned it.

In  Septenber 1993, MIIar El evat or Service Conpany
(“MIlar”) entered into a contract wth BMPF to perform
mai nt enance service on certain elevators and to nodernize all
elevators in the East-Wst Tower Ofice Building (“the Tower
Buil ding”) located in Bethesda, Maryland. Pursuant to the terns
of the contract, MIllar secured, on behalf of Principal and
BMPF, an Omers and Contractors Protective (“OCP") liability
i nsurance policy from Zurich. The named insureds under the
policy were Principal and BMPF. The OCP policy provided
liability coverage to the nanmed insureds for (1) negligent
supervision of Mllar's work and (2) clainms by third parties who
suffered injuries or danages solely as a result of Mllar's
negligent acts or omi ssions in the performance of its work.

The OCP policy contained two exclusions that are of

i nport ance:



Thi s i nsurance does not apply to:

* * *

c. “Bodily injury” or “property damages”
whi ch occurs after the earlier of the
follow ng tines:

(1) Wen all *“work” on the project
(other than service, maintenance or
repairs) to be performed for you by
the “contractor” at the site of the
covered oper ati ons has been
conpl eted; or

(2) \Wen t hat portion of t he
“contractor's” “work” out of which
the injury or damage arises, has
been put to its intended use by any
person or organization.

In addition to the OCP policy, MIlar bought a second policy
from Zurich — a Commercial General Liability (“CG&”) policy.
The CGA. policy covered MIlar —but not Principal or BWF —for
clains against Mllar arising from MIllar's negligence while
wor ki ng at the Tower Buil ding.

On January 6, 1994, sonetine after 4 p.m, M. Davila, an
office worker in the Tower Building, boarded an elevator on the
el eventh floor intending to return to her office on the third
floor. The elevator “fell or dropped fromthe eleventh floor in
an extrenely rapid fashion” to a position between two of the
basenent floors, where she was briefly trapped. As a result of

the accident, MVs. Davila suffered serious physical and

psychol ogi cal injuries.



Ms. Davila filed a tort suit in the Crcuit Court for
Mont gonmery County against Principal, BMPF, and MI I ar. In her
second anended conplaint, she alleged that she was a

passenger in an elevator, which, due to the
car el essness and negl i gence of t he
defendants, failed and fell or dropped from
the eleventh floor in an extrenely rapid
fashion past plaintiff's designated stop at
her office on the third floor to a position
bet ween the B4 and B3 sublevels of the above
bui | di ng.

Par agraph 9 of her conplaint read:

The defendants failed to warn the
plaintiff that the elevator system she was
using was being repaired or renodeled and
was not properly operational and, as a
result thereof, the plaintiff took the
el evator and becane injured as stated in
Count | above.

Principal and BMPF asked Zurich to provide a defense and to
indemmify them fromthe clains asserted in Ms. Davila's lawsuit.
Rel ying on exclusions c¢(1) and (2) quoted supra, Zurich refused
to defend. Consequently, St. Paul Fire & Marine |nsurance
Conmpany (“St. Paul”), the insurer of Principal under a separate
policy, defended Principal and BMWPF in the Davila tort suit.

On Decenber 22, 1997, MIllar, Principal, and BMPF settled
the Davila lawsuit for $150,000. MIllar contributed $75,000 to
the settlenent, and St. Paul, on behalf of Principal and BMPF,
pai d the remai nder.

St. Paul, BMPF, and Principal, on Decenber 31, 1997, filed

a declaratory judgnent action against Zurich in the Crcuit



Court for Montgonery County. The plaintiffs asked the court to

declare, inter alia, that Zurich, under its OCP policy, had a

duty to defend and indemify Principal and BMPF for the nonies
($75, 000) expended in settling t he Davi | a | awsui t .
Additionally, plaintiffs asked the court to declare that Zurich
had breached a duty to defend BMPF and Principal in the Davila
tort action. St. Paul, as a third party beneficiary of the OCP
policy, asked the court to enter a judgnment in its favor for the
anpunt it paid to settle the Davila suit, together wth
attorneys' fees and costs incurred in defending that suit and in
bringi ng the decl aratory judgnent action.

Di scovery in the case was conducted. Depositions reveal ed
that, on the day of Davila's accident, Frank Jenkins, a MIIlar
enpl oyee, along with a helper (Bob Bohanan, also a MIllar
enpl oyee), perfornmed no-load safety tests on all four elevators
in the West Tower of the Tower Building, including the elevator
in which the accident occurred. The State of Maryland had asked
that such tests be conducted prior to commencenent of the
noder ni zati on wor K.

To performthe safety tests, Jenkins and Bohanan pl aced the
el evators on “independent service” so they could not be used by
any of the office workers in the Tower Building. When they

finished the tests |later that day, Jenkins and Bohanan returned



the elevators to regular service. Thus, the elevators were
avai l abl e for normal use when Ms. Davila was injured.

St. Paul, Principal, and BMPF filed a notion for partial
summary judgnent in the declaratory judgnent action. They
asserted that Zurich, under its OCP policy, breached its duty to
defend its naned insureds.

Zurich filed an opposition to the notion for partial summary
j udgnent . It contended, based on the exclusions set forth in
exclusion c(1) and (2) of the OCP policy, that it had no duty to
defend the Davila claim Moreover, relying primarily on the

decision in Janes v. Hyatt Corp., 981 F.2d 810 (5th G r. 1993),

Zurich nmoved for sunmary judgnment in its favor as to all of the
plaintiffs' clains.

On March 23, 1999, a hearing was held regarding the notion
for partial summary judgnent. Zurich's counsel argued that it
was undi sputed that, at the tinme of the accident, no enployees
of Mllar's were at the Tower Building and that, based on the
allegations in Ms. Davila's own conplaint, there was not even a
potentiality of coverage because she was using the elevator for
its intended purpose at the tine the accident occurred. The
trial judge rejected Zurich's argunents and granted plaintiffs
summary judgnment as to their claim that Zurich had a duty to
defend the Davila action. The court explained its ruling as

foll ows:



Ckay. el |, it is certainly an
interesting argunment both of you nmake in
terms of this nifty issue of duty to defend
cover age.

| am going to rule in favor of the
plaintiff. | do that because | think | am
right, but | acknowl edge that | may not be
| just think that given these circunstances
and given the allegations that are in the
conplaint, that it is at |east close enough
to trigger a duty to defend.

Wen the plaintiff alleges 1in the
conplaint a failure to warn about repair and
remodeling, that 1is <close enough to an
all egation that would allow the exclusion
not to apply. That is sort of a double
negative and I hope | said that right.

Even though it is not a general
liability policy which includes the general
l[itigation insurance, the exclusion to
what ever ext ent it is anbi guous, t he

anbiguity needs to be resolved against the
writer, the insurance conpany, the exclusion
does not throw the claim for duty to defend
out .

Therefore, | wll rule in favor of the
plaintiff wth respect to the claim for
partial summary judgnent as to the issue of
duty to defend subject to further proof as
t o danages.

| guess that nmakes [Zurich's] cross-
motion nmoot but | will |eave that up to you
as to whether you think it does or not.

It is not before nme now. | am sinply
ruling on what is before ne, which is the
plaintiff's notion for parti al sunmary
j udgnent .

Madam Clerk, for the reasons stated,
indicate the [c]lourt grants the plaintiff's
nmotion for partial summary judgnent as to
duty to defend.



Subsequently, the plaintiffs nmoved for full summary judgnent
agai nst Zurich, asking the court to rule, as a matter of |aw,
that Zurich had a duty to indemify them for the $75,000
expended in settling the Davila tort suit. That notion was al so
gr ant ed. Subsequently, the trial judge filed a witten order
declaring the rights of the parties and granting the plaintiffs
a judgnent of $74,705.59 (representing court costs and
attorneys' fees) resulting from Zurich's [alleged] breach of its
duty to defend and $75,000 due to Zurich's [purported] breach of

its duty to indemify.

ANALYSI S

During oral argunment in this case, counsel for appellees
(St. Paul, BMPF, and Principal) made an wunusual concession.
Appel | ees’ counsel said that his clients no |onger contended
that the trial judge was correct when he ruled that Zurich owed
Principal and BMPF indemification for the anount they expended
to settle the tort case. Based on that concession, together
with our own review of the record, we shall reverse the grant of
summary judgnent and order that wupon remand the trial court
should declare that Zurich had no duty to indemify the
appellees for the nonies expended to settle the Davila tort

suit.



This leaves us with the issue of whether the trial judge
erred when he entered partial summary judgnent in favor of the
appel | ees concerning Zurich's duty to defend.

A. Standard of Revi ew

A trial court may grant sunmary judgnment only if “the notion
and response show that there is no genuine dispute as to any
material fact and the party in whose favor judgnent is entered
is entitled to judgnent as a matter of law” M. Rule 2-501(e).
In reviewing a trial judge's grant of a sunmary judgnent notion,
we nust consider the facts, and any reasonable inferences drawn
from those facts, in the light nost favorable to the non-noving

party. See Dobbins v. Washi ngton Suburban Sanitary Conm n, 338

Mi. 341, 345 (1995); Richman v. FWB Bank, 122 M. App. 110, 146

(1998), aff'd, 354 M. 472 (1999).

B. Duty to Provide a Defense

Recently, in Uica Mitual I|Insurance Conpany v. Mller, 130

md.  App. 373, 383 (2000), Judge Adkins, for this Court,
sumari zed the “potentiality” rule by saying:

[I]f any clains potentially conme within the
policy coverage, the insurer is obligated to

def end al | cl ai s “*notw t hst andi ng
alternative allegations outside the policy's
coverage, until such tinmes . . . that the
clainms have been limted to ones outside the
policy coverage.'” Southern M. Agric.
Assoc., Inc. v. Bitumnous Cas. Corp., 539

F. Supp. 1295, 1299 (D. M. 1982) (quoting
Steyer v. Wstvaco Al an Appleman |nsurance
Law and Practice, 450 F.Supp. 384, 389 (D.
M. 1978)); see John Alan Appl eman,




| nsurance Law and Practice, 8 4684.01 (Rev.
ed. 1979) at 102-06 (“The fact that the
pl eadings state a cause of action that is
not covered by the policy does not excuse
insurer if another ground for recovery is
stated that is covered. . . . Accordi ngly,
the insurer is obligated to provide a
defense against the allegations of covered
as well as the uncovered clains.”) Doubt s
as to whether an allegation indicates the
possibility of coverage should be resolved
in the insured s favor. See United States
Fidelity & Guar. Co. v. National Paving and
Contracting Co., 228 Ml. 40, 54 (1962).

Predictably, Zurich clains that there was no potentiality
for coverage in this case based on the allegations in M.
Davila's second anended conplaint. While Zurich relies on two
di stinct exclusions to support its argunent, it is necessary to
di scuss only one. Excl usion c¢(2) says, unanbiguously, that the
policy “does not apply to . . . '[blodily injury' . . . which
occurs after the earlier of . . . (2) [when the portion of the
contractor's '"work' out of which the injury or danages arises,
has been put to its intended use by any person . . . .7 The
undi sputed facts in this case were that at the tinme of the
accident Mllar's enployers were not on the premses, but
earlier they had tested the elevator and, prior to the accident,
had returned the el evator back to full service.

The “intended use” of an elevator in an office building is
to transport passengers, office supplies, and equipnent. And
here, there was no dispute but that at the tinme of the accident

the el evator “had been put to its intended use” by Ms. Davil a.



The case of Janes v. Hyatt Corp., supra, is factually quite

simlar to the case at hand. |In Janes, an escal ator nai ntenance
conpany (Schindler Elevator)was contractually required to secure
OCP liability insurance to protect Hyatt, the owner of the hotel
where escalators were |ocated. James, 981 F.2d at 812.
Schi ndl er Elevator was also required by its naintenance contract
with Hyatt to obtain a CA& policy to insure Hyatt for acts of
negl i gence by Schindler Elevator and its agent while performng
its work. Id. Schindler Elevator conplied with these insurance
requi renents by securing an OCP policy, which naned Hyatt as the
named insured, and by purchasing a CG policy. The OCP policy
was witten by The Hartford I|nsurance Conpany (Hartford) and,
like the OCP policy issued to Principal and BMPF, covered bodily
injury arising from the contractor's (Schindler Elevator's)
performance of its duties wunder a service and naintenance
agreenment. |d.

Grace Janes, a Hyatt hotel patron, sued Hyatt, claimng that
she was injured as the result of an escalator malfunction. I1d.
At the tinme of the accident, the escalator M. Janes was using
had been put back into service after nmaintenance service by
Schindl er had been conpleted. Id. at 813-14. Hyatt asked
Hartford to defend it wunder its OCP policy, but Hartford

ref used. ld. at 812. Hyatt and its CG. insurer settled the

Janes lawsuit and then sued Hartford for indemification and the

10



cost of the defense of Janes's suit. | d. In the OCP policy

issued to Hyatt, exclusion b(2) was worded exactly the sane as
exclusion ¢c(2) in Zurich's policy. The Janes Court sai d:

The Janes' petition alleged that Hyatt
and ABC El evator Conpany did not adequately
inspect the escalator, and that the Hyatt
failed to exercise reasonable care to guard

agai nst accident or injury. This states a
claim arising out of t he oper ati ons
per f or med by Schi ndl er, t he escal at or
mai nt enance contractor. The essenti al
guesti on, however, is whet her t he

all egations of the petition unanbiguously
fall within one of the policy exclusions.
We concl ude that they do.

The Hartford contends that Janes' clains
fall wthin exclusion (b)(2), arguing that
the [OCP] policy covers only damage which
occurs while service or mintenance work is

in progress. In effect, the policy treats
each act of servicing or naintenance as a
di screet insurable event. Schindler was not

servicing or maintaining the escalator and
the escalator was being put to its intended

use when Janes was i njured. Accordi ngly,
this occurrence falls wthin the (b)(2)
excl usi on.

Id. at 913-14 (footnotes omtted) (enphasis added).

W agree with the Janes Court's anal ysis. Here, there was

no potentiality of coverage because a reading of M. Davila's
second anmended conplaint plainly shows that the elevator was
being put to its intended use when the accident occurred. And,
i ndi sputably, Ms. Davila's injuries arose out of the use of the

el evator that M Il ar had inspected.

11



In its opening brief, one of Zurich's main points was that
the Davila accident was not covered by the OCP policy by virtue
of exclusion c¢(2). Strangely, however, appellees, in their
brief, make no focused effort to explain why exclusion c(2)
would not elimnate any potentiality of coverage for the claim
asserted by M. Davila. The closest appellees conme to an
explanation in this regard is the fol |l ow ng:

Al though Zurich contends that there is no
evidence in this case that work was being
performed by MIlar Elevator Conpany at the
precise time at which M. Davila sustained
her injury in the elevator, Zurich cannot

escape the clear allegations contained in
the Second Amended Conplaint that repairs

and renodeling were in progress. The
al l egations of the Second Anmended Conpl ai nt
in the Davila litigation remained in the

case throughout.

The short answer to this contention 1is that, wunder
exclusion c¢(2), it does not nmatter that additional elevator
repairs and/or renodeling work were to be perfornmed on el evators
in the future: there still would be no coverage if, as here,
the el evator had been put to its intended use when bodily injury
occurred.

For the foregoing reasons, we hold that the trial judge
erred in declaring that Zurich owed Principal and BMPF a duty to
defend and in granting appellees a $74,705.09 judgrment on that

basi s.

12



Upon remand, all judgnents entered against Zurich should be
stricken. The court should enter a judgnent declaring that
under the OCP policy Zurich had (1) no duty to defend either
Principal or BMWF and (2) no duty to indemify Principal or BMPF

for nonies expended in settling the Davila suit.

JUDGVENTS REVERSED

CASE REMANDED TO THE CIRCU T COURT
FOR MONTGOMVERY COUNTY FOR FURTHER
ACTI ON | N ACCORDANCE W TH THE VI EW6
EXPRESSED IN THI S OPI NI ON

COSTS TO BE PAI D BY APPELLEES.
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