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Thi s appeal involves judgnents entered by the Crcuit
Court for Montgonery County at the conclusion of a bench trial
during which General Accident |nsurance Conpany (“General”),
appel  ant, asserted subrogation clains agai nst Ford Mbtor
Conpany (“Ford”), appellee, as a result of fire damage to a
chassis cab truck! manufactured by Ford and insured by
Gener al .
Factual Background
On March 15, 1995, Ford sold a 1995 F-350 chassis cab
truck (the truck) to Homer Skelton Ford, Inc., a Ford

deal ership in dive Branch, M ssissippi. The truck cane with
an express "bunper to bunper” warranty that, in pertinent
part, provided:

Aut hori zed Ford Motor Conpany dealers wll

repair, replace or adjust all parts on your

vehi cle (except tires) that are defective

in factory-supplied materials on

wor kmanship for 3 years or 36,000 mles

(whi chever occurs first).
This express warranty, however, was limted by its ternms: It
stated that Ford would not be responsible for damage caused by

"alteration, m suse, or damage caused by accident,"” or for any

consequenti al damages. 2

LA chassis cab truck consists of a cab and a drive train, and is
designed to be nodified for use in a nunmber of different applications.

2 Md. Code Ann., Commercial Law, §2-313, which, in pertinent part,
provi des:



On May 16, 1995, El zenhei mer Chevrolet, |ocated in New
York, purchased the truck from Homer Skelton Ford and
converted it into a tow truck. To do so, Elzenheiner added
many parts including a towi ng apparatus and strobe lights. On
August 4, 1995, International Mdtors t/a Mntrose Tow ng
(“Montrose”) purchased the truck from El zenhei ner, and insured
it with General. On August 19, 1997, the truck caught fire
while its operator was preparing to tow anot her vehicle.?3
After determning that the truck was a total |oss and paying
Montrose for its val ue, CGeneral sued Ford for 1) breach of
express warranty, 2) breach of inplied warranties of fitness
and nerchantability, 3) negligence and 4) “design defect”
strict liability.

Procedural History
At the close of Ceneral's case, the circuit court
granted Ford’ s notion for judgnment with respect to the express

warranty and strict liability clains.* At the close of all of

(1) Express warranties by the seller are created as foll ows:

(a) Any affirmation of fact or prom se made by the seller to the
buyer which relates to the goods and beconmes part of the basis of
the bargain creates an express warranty that the goods shall
conformto the affirmation or promse....

3 At the tinme of the fire, the truck had been driven approxi mat el y
27,600 niles.

4 As to the strict liability claim the circuit court stated that
General failed to produce evidence that there existed a nore appropriate
alternative design.



the evidence, the circuit court found in favor of Ford on the
remai ning clains, stating that (1) it was persuaded that the
fire originated under the hood of the truck, but (2) it was
not persuaded by a preponderance of the evidence that the fire
was caused by a defect in the truck. GCeneral’s post-trial
noti ons were denied and this appeal followed, in which General
presents the follow ng questions for our review
l. Was the trial court clearly erroneous
when it granted judgnent in favor of
Ford on the grounds that the express
warranty did not apply as a matter of
| aw?
1. Was the trial court clearly erroneous

when it found in favor of General on
the inplied warranty clai ns?

[11. Whether the trial court abused its
di scretion in granting defendant’s
notion for protective order where
plaintiff had voluntarily made its
vehi cl e avail able for inspection and
where Ford' s expert admtted at trial
t hat he used undi scl osed phot ographs?
For the reasons that follow, we shall vacate the
j udgnments entered on appellant’s inplied warranty clai ns, and
remand for reconsideration of those clains in proceedi ngs not
i nconsi stent with this opinion.
l.
Express Warranty C aim

As to the express warranty claim in which General sought
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the stipulated value of $23,880.21 (the value of the truck

as nodi fied), the circuit court concluded that (1)
Ceneral 's request for noney damages was outside the
scope of relief permtted by the express warranty,?®
whi ch did not provide for paynent of cash; and (2)
General failed to prove that the fire was caused by a
design defect in the truck. W agree with the circuit

court’s resolution of the express warranty claim
The express “bunper to bunper” warranty was a valid

agreenent entered into by sophisticated parties who knew and

understood its contents. Both the buyer and the seller of
the truck were “merchants” under the Commercial Code. Thus,
both parties are charged with know edge of the provisions of
the contract, and equal bargaining power to arrive at nutually
agreeable terns.® An express warranty is breached when “a
product fails to exhibit the properties, characteristics, or
qualities specifically attributed to it by its warrantor, and

therefore fails to conformto the warrantor’s

> The express warranty did not obligate Ford to pay the val ue of
what ever post-sale nodifications were nmade to the chassis cab.

® “Merchant” is defined as “a person who deals in goods of the kind or
ot herwi se by his occupation holds hinself out as having know edge or skill
peculiar to the practice or goods involved in the transaction or to whom such

know edge or skill may be attributed by his enploynent of an agent or broker
or other internediary who by his occupation holds hinmself out as having such
know edge or skill.” M. Code Ann., Comercial Law, 8§2-104(1).
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representations.” MCarty v. E. J. Korvette, Inc., 28 M. App.
421, 437 (1975) (internal citations omtted). The test of
defectiveness in a breach of express warranty action is

“whet her the product perfornms in accordance with the express
warranty given.” 1d. The ternms of the express warranty
required that General prove a defect in the materials and/or
wor kmanshi p upon | eaving Ford’s control. See McCarty, supra at
437 (where the court held that “had the tire here invol ved
been warranted only against defects in material and

wor kmanshi p, the consuners, in order to establish a breach of
warranty, woul d have had to show that the bl owout was caused
by such a defect existing at the tinme the tire left the
warrantor’s control.”).

The express warranty at issue in this case only protects
agai nst “parts... that are defective in factory-supplied
materi al s and wor kmanship.” Thus, in order for General to
succeed on a breach of the express warranty claim General had
to prove that a particular part in the chassis cab was
“defective.” The circuit court found that General was unable
to prove that the fire was caused by a defective part.
Because the circuit court was not clearly erroneous in
concl udi ng that General was unable to prove a defect, we

affirmthe judgnment entered in favor of Ford on Ceneral’s



negligence, strict liability, and express warranty clains.’
.
| mplied Warranty Cl ai ns

Ford presented expert testinony that "the fire which
resulted in the danmage to the 1995 Ford truck on or about
August 19th, 1997, was the result of an electrical malfunction
wi thin the heating and air-conditioning plenumat the right
rear corner of the engine conpartnment.” The circuit court
rejected that testinony, finding instead that “this fire did
ori ginate under the hood area,” rather than in the “cab area.”
On the basis of that not clearly erroneous factual finding, we
are persuaded that the circuit court should not have entered

judgnents in favor of Ford on the inplied warranties of

" There is no merit in Ford's argunent that the express warranty was not
appl i cabl e because the fire was a result of an accident. The express warranty
stated that Ford will not be |iable for danages caused by “alteration, misuse
or damage caused by accident.” Ford relies on Jensen v. Anerican Mtors
Corporation, 50 Md. App. 226, 232 (1981), in arguing that "proof of a defect
nmust arise above surm se, conjecture and specul ation, and one's right to
recovery may not rest on any presunption fromthe happening of an accident.”
The facts of Jensen, however, are distinguishable fromthe facts of the
instant case. In that case, a teenage boy flipped a jeep while driving. It
was reasonable for the trial court to determine that the jeep flipped because
of human error, or “accidental” driving, rather than a manufacturing or design
def ect .

The facts of this case are quite different. There is nothing in the
record to suggest that this fire was caused by an “accident.” Rather, a fire
started in the engi ne conpartnent under the hood at a time when the truck was
idling with the engine running. Meanwhile (1)the hood was cl osed, (2)nobody
was under the truck, (3)nobody was sitting inside the passenger
conpart nent, (4) nobody was cl ose enough to where the fire started to have
caused it “accidentally,” and (5)there was no evidence in the record to
suggest that sonething on the ground under the truck could have caused the
fire.



fitness and nerchantability clains. The circuit court did so
on the ground that Ceneral did not prove “by a preponderance
of the evidence that it was either a defect or negligence by
the —by the defendant.” It is not necessary, however, to
prove a particular (manufacturing or design) defect to prevail
on an inplied warranty claim

The warranty of nmerchantability inposes upon sellers the
obligation to warrant that the goods are “nerchantable,”
i.e.,"fit for the ordinary purposes for which such goods are
used.” M. Code Ann, Conmercial Law 82-314(2)(c).® The words
“defect” or “defective condition” do not appear anywhere in
this section of the code, and Maryl and case | aw does not
require such proof.

CGeneral was al so provided protection under the inplied
warranty of fitness for a particular purpose, defined as
follows in M. Code Ann., Commercial Law, § 2-315:

Were the seller at the tine of contracting
has reason to know any particul ar purpose
for which the goods are required and that
the buyer is relying on the seller's skil

or judgnent to select or furnish suitable
goods, there is unless excluded or

nodi fied..an inplied warranty that the goods
shall be fit for such purpose.

8 Applied to vehicles, this warranty requires that the vehicle be
reasonably safe when used in its normal manner. Mercedez-Benz of N. Am, Inc.
v. Garten, 94 M. App. 547, 562 (1993).
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The words “defect” or “defective conditions” do not appear in
this section of the code, and Maryl and case | aw does not
requi re such proof. Ford manufactures chassis cabs with
knowl edge that they will be nodified in sone form or another.
Ford was aware that El zenheiner had, in the past, purchased
Ford chassis cabs for the purpose of turning theminto tow
trucks. Thus, Ford inpliedly warranted that the truck would
be fit for usage as a tow truck.

Here, the evidence showed that Ford breached its inplied
warranty of fitness for a particul ar purpose when (1) Ceneral’s
insured was using the truck as a tow truck, and (2) the truck
unexpectedly caught on fire. The circuit court was persuaded
that the fire started in the engine conpartnent of the truck
while the truck was idling. The truck was bei ng used
“normal ly” at that tinme, and trucks do not normally catch on
fire while idling.

I nplied warranties exi st so consuners can recover in
cases like this one without having to prove the particul ar
defect that caused the problem The circuit court was
entitled to reject Ford s explanation of how t he acci dent
occurred. It was not, however, entitled to inpose upon
CGeneral the burden of proving the particular manufacture or

desi gn defect that caused the fire.



Ford alleges that it is relieved fromliability because
the fire was caused by nodifications nade to the truck after
|l eaving its hands. While a post-sale nodification may
constitute a valid defense to a warranty claim Ford -- not
Ceneral -- has the burden of persuasion on this issue. Ford
di d present evidence of post-sale nodifications and
alterations to the truck.® The record, however, does not
indicate that the circuit court resolved the issue of whether
the fire was caused by alterations or nodifications after Ford
had sold the truck. It is therefore necessary for the circuit
court to determ ne whether the fire was caused by post-sale
nodi fications to the truck.

On remand the circuit court nust deci de whet her Ford has
an alteration or nodification defense specific to the area
where the fire originated; i.e. “under the hood area.” Any
other nodifications or alterations are not relevant. This
determ nati on nust be nade on the evidence al ready presented
to the circuit court. Neither party is entitled to a second

“bite at the apple” on this issue.'® Unless persuaded that the

% The evidence was sufficient to support a finding. The record also

contai ns anpl e evidence that El zenheinmer did not nodify the bl ower plenum
assenbly, and that Mntrose did not nmake any inappropriate alterations to the
truck’s wiring.

1 The circuit court may, of course, require additional witten and/or
oral argunent of counsel.



fire started because of alternations to the truck after it
| eft Ford s control, the circuit court shall enter judgnent in
favor of CGeneral on the inplied warranty cl ai ns.
L.
The Protective O der

After the accident, while the truck was in General’s
possession, Ford hired an expert to examne it. Wen CGeneral
sought to depose the expert, Ford objected on the ground that
he had been hired “in anticipation of litigation,” and was not
going to testify as an expert witness at trial. Ford s Mdtion
for Protective Order was granted.

Ceneral argues that Ford s expert was not actually hired
“in anticipation of litigation,” and that even if he was,
there is a “substantial need” to discover his findings. There
is no nmerit in these argunents. M. Rule 2-402(e)(2)
restricts discovery of “the identity, findings and opinions”
of experts that are not expected to testify. This rule
required that General conply with the requirenents of M. Rule
2-402(c), and prove (1) that the information sought was
di scover abl e under Rul e 2-402(a), and (2) “that the party

seeki ng di scovery has substantial need for the materials in
the preparation of the case and is unable w thout undue

hardship to obtain the substantial equivalent of the materials
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by ot her nmeans.” (Enphasis added). Even then, CGeneral woul d
not be entitled to “disclosure of the nental inpressions,
concl usi ons, opinions, or legal theories... concerning the
l[itigation.”

The trial judge s decision on whether to grant a
protective order is “vested wth a reasonable, sound
di scretion” and will not be disturbed on appeal wthout a

show ng of an abuse of that discretion. Baltinore Transit Co.
v. Mezzanotti, 227 Md. 8, 13-14 (1961). We agree with the
circuit court that General could not prove a substantial need
to depose the expert who would not be called at trial. The
truck was at all tinmes in CGeneral’s possession and control.
The expert investigated that vehicle while in appellant’s
possession. Thus, General’s experts are in actual possession
of nore than the “substantial equivalent” of the naterials
considered by Ford' s expert. The circuit court did not abuse
its discretion in granting the protective order.!!

JUDGVENTS AFFI RVED | N PART

AND VACATED | N PART; CASE

REMANDED FOR RESOLUTI ON OF

| MPLI ED WARRANTY CLAIMS IN
PROCEEDI NGS NOT | NCONSI STENT

1 Even t hough neither Ford's expert nor any other w tnesses will be
testifying on remand, this issue is not noot because the protective order
deni ed General’'s request for discovery of information that might have turned
up evidence it could have presented during the trial that has resulted in this
appeal .
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WTH TH S OPI NI ON; EACH
PARTY TO PAY 50% OF THE
CCSTS.
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