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Appel I ant, Janes MKinley Fontaine, was convicted by a jury
in the Crcuit Court for Wcomco County of second degree
nmur der . He was sentenced to a twenty-five year term to run
consecutive to the five-year term inposed for a handgun
conviction at his previous trial.? Appel l ant  presents one
guestion, which we have separated into two:

l. Did the trial court err in refusing to
al | ow def ense counsel to adm t
extrinsic evi dence of a pri or
inconsistent statenent by a State’s
witness who had been excused the
previ ous day?

1. Did the trial court err in refusing to
grant a continuance to allow defense
counsel to subpoena the wtness to
testify again?

Perceiving no error, we affirm the judgnent of the circuit
court.
FACTS

On the night of April 18, 1994, appellant and his stepson,
Keith Long, got into an argument over telephone calls nade by
Long on appellant’s tel ephone. The argument ended in the fata

shooti ng of Long.

At the time of the shooting, appellant was married to

!Appellant wasiinitially tried for this offense in 1995 and convicted of second degree murder,
assault with intent to murder, and use of a handgun in a crime of violence. He was sentenced to aterm
of twenty-five years' incarceration for the murder conviction and to a consecutive term of five years
incarceration for the handgun conviction. The assault conviction was merged into the murder
conviction. 1n 1997, as aresult of a post-conviction proceeding based on ineffective assistance of
counsel, appellant was granted a new trial on the murder conviction.
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Patricia Wnder. She and her daughter (Long’ s sister), Keisha
Long Mtchell, Ilived wth appellant at 1117 Wst Road in
Sal i sbury. Long was Wnder’s son from a previous marriage, and,
while he did not live with Wnder and appellant on a pernmanent
basis, he stayed with them off and on. At the time of his
death, Long had no fixed address.

When Long cane to the Fontaine honme that night, his sister
was taking a bath, appellant was in the living room watching
television, and his nother was in a bedroom Long entered the
house, went into the bedroom and asked Wnder whether he had
recei ved any tel ephone calls. She advised him that he had not
because appellant had disconnected the telephone. Long took
some of his clothes from the house and put them into his car.
Wien he returned to the house, he told his nother that he would
see her at sone point in the future and that he was going to
tal k to appellant about the tel ephone before he left.

According to Wnder and Mtchell, Long walked into the
living room where appellant was sitting on the couch and asked
hi m why he di sconnected the tel ephone. Long then told appellant
to stop blamng his nother and sister for sonething that he had
done. Appellant responded that Long could “blame his mamry for
hi ding the telephone bill.” Long responded that he had a “nonf

and not a “mamy.” Appel lant then canme around the couch,
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grabbed Long around the neck, and the two nmen “tussled.”

Long pinned appellant to the floor and asked: “Wiy did you
grab ne, all | wanted to do was talk to you.” Long then got up
and went into the kitchen while appellant got up off the floor
and headed to the bedroom Wnder told Long to |eave because
she knew appellant was going to get the gun that he kept in the
bedroom Mtchell then ran outside to a neighbor’s to call 911.

Lemont Antonio Wiittington testified that, at the tinme of
the argunent, he was next door visiting his nother. He heard
argui ng and went outside to determ ne what was goi ng on.

Wnder, Mtchell, and Wittington testified generally that
they saw appellant come down the steps and shoot Long severa
tinmes. Appel lant then pulled Long out of the car, kicked him
and shot him once nore. Both Wnder and Mtchell heard

appel l ant say sonething along the lines of “don’t be beating ne

up in nmy own house.” Appellant then pointed the gun at W nder
and threatened to Kkill Ther. Wiittington also heard these
t hreats.

According to appellant, Long walked into the living room
stood behind him and told him he was sick and tired of the
t el ephone being turned off and that he would teach appell ant not
to do it again. Long then attacked appellant, threw him on the

ground, began choking him and threatened to Kkill hi m
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Appel l ant yelled for Wnder and Mtchell to help him and W nder
finally told Long to stop because appellant had a gun. Long
said he did not care because he had a gun in the car.

Appel l ant went to his bedroom and retrieved his .32 caliber
H & R six shot revolver while Long was getting into his car.
After he reached the front door, appellant said he saw sonet hi ng
in Long’s hand, although Wnder denied that Long was holding
anyt hi ng. After Long started the car, appellant canme onto the
front porch and fired a shot that went through the w ndshield.
The car lurched into the bushes.

Appel lant admtted that he fired four or five shots at Long.
He also admtted to pulling Long out of the <car, but he
indicated that he nerely laid him on the sidewal k. Appel | ant
stated that he was very scared, and that he believed Long to be
i ntoxi cated and capable of “doing anything.” Appel I ant said
that he did not see Wiittington until after the shooting, when
W nder went over to Wiittington's nother’s house and Wi ttington
canme out and asked what was w ong.

Keith Long died as a result of the gunshot wounds. An
aut opsy reveal ed that he had been shot five times. The autopsy
al so reveal ed that Long had al cohol present in his blood, urine,
and the vitreous hunor of his eye. According to Dr. John

Sm al ek, the Chief Medical Examiner for the State of Maryl and,
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t he anmount of al cohol in Long’ s body would have had a depressant
effect on him The autopsy also revealed that cocaine was
present in Long’ s urine but not his blood. According to Dr.
Smalek, this signified that the cocaine was “no |onger having
any chem cal intoxicating effect on his body.”

The police investigation revealed two bullets entered the
wi ndshield of Long’s car. One of the bullets had | odged in the
dashboard of the car. The driver’s side w ndow was shattered
A knife with a three-inch blade was found on the front seat of
t he car.

Appel lant also introduced a stipulation that Dr. N chol as
Scotto, if called as a witness, would testify that he exam ned
appellant on April 27, 1994, and that appellant had contusions
on his head and contusions and mnor |acerations around his neck
and right hand.

The jury found appellant guilty of second degree nurder.

DI SCUSSI ON

At the heart of this appeal is the apparent inconsistency
bet ween Whittington's testinony at trial and a statenent that he
gave to Sergeant David Briscoe during the investigation of the
shoot i ng. Appel l ant argues that the trial court erred when it
refused to allow him to introduce evidence of Wittington' s

prior inconsistent statenment by either allow ng Sergeant Briscoe
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to “testify that on April 18!" he did interview Wittington and
this is what [Wittington] said to him” or by granting a
continuance so that Wi ttington could be | ocated.

At this point we wll set out parts of Wittington s
statenent to Sergeant Briscoe, read into the record as part of
appellant’s proffer,? and then summarize his testinmony at both
trials.

Answer: We [Wiittington and his nother]

were just sitting here. She had just
brought ne dinner actually and she said she
heard, she said what is this? | said it
sounds |like shots and | really didn't pay
much attention to it. | have heard it
bef ore.

And approximately ten to fifteen seconds
after that a knock at the door, at the back
door of the house. | peeked out the blind
a lady standing there banging on the door.
So | assuned sonething had happened since
hearing the shots. | just put two and two
together, didn't open the door though. Ran
into the front of the house, |ooked through
the blinds in the front of the house and
seen the comoti on was goi ng on.

A few seconds |ater we decided to open
the door in the front of the house and see
what exactly was going on about that tine.
A gentleman about five eight, five nine,
probably two fifteen to two twenty, stout
heavy set guy walking around with a gun in
his hand, probably with about a three maybe

*The statement itself was never offered into evidence, and it appears to be atranscription of a
taped interview between Sergeant Briscoe and Whittington. There is no indication that Whittington ever
signed the statement or otherwise adopted it. See Md. Rule 5-802.1(a).
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four and a half inch barrel on it. From t he
sounds of the shots, it sounded like it was
medi um caliber to nme, sounded like it was a
.32, .38, .22 maybe.

Looked at the car the victimwas in, a

white car. He was nunbling words, but |
couldn’t distinguish them because everything
was so hectic. | couldn’t wunderstand what
he was actually trying to say. That |
understand that he said sonething about an
argunent or a fight had happened. | heard
t hat much.

At this time | cane back in and | seen
two wonen they were just running around
frantically not knowi ng what to do whatever,
so at that tinme | just dialed 911 and asked

for the police and anbul ance. That’ s when
they arrived and that’s about all | know.
* % %
Question: | nean does he [the heavy set

guy with the gun] live at that house?

Answer: | can’t say that he lives there.
| seen him there quite a few tinmes but |
don’t know if he lives there or not, because

| don’t know the people that well. | don’t
get out and go over and speak with them or
anyt hing, you know. If we see each other we

say, hi, how are you doing? So | assuned he
lived there.

Question: GCkay, did you say he said
anyt hing? D d you hear himsay anythi ng?

Answer: | heard him say sonething about
a fight. | also heard sonething about self-
defense, that is self-defense or sonething
of that nature, that’'s all | can recal
ri ght now.

Question: Ckay. And you said the person
was munbling, was that the person inside the
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car?

Answer: No, that wasn't the victim

* % %

Question: Ckay. Do you have anything
el se you want to add to this statenent?

Answer: Um from this point on | never
known to ever be a problem between them I
mean, they seened |like the ideal famly. I
have seen them out working, cleaning the

cars, cutting the grass, |’ve never seen a
di sturbed [sic], | have never heard a
di sturbance from them or anything of that
nat ur e. And what | seen tonight shocked ne

enotionally nore than anything you know
Because you kind of look up to people who
have got a famly, you know, and famly
oriented things you do together. And | have
seen them do, |ike, work on cars and things
of that nature and it just shocked ne all
t oget her.

Question: Lenont, let ne ask you this
Before you heard the shots, did you hear any
ot her noise comng fromthat direction?

Answer: No. | didn’t hear a sound
comng from there. That’s why when | heard
the shots it kind of surprised ne in a sense

that | haven’'t heard shots in a while. But
| have heard them before, you know, | just
got out of the mlitary, so | have heard
them before, | know what they sound IiKke,
but | have never heard themin this area on
this street, you know. | just got here a

coupl e weeks ago.

Question: Ckay. Did you notice a nman
pull the victimout of the car?

Answer: No, | didn't see that.

the first trial, Wittington testified that

he heard
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arguing comng from the Fontaine house and that, since he had
never heard arguing before, he was curious as to what was
happening. He went outside onto the front step, and he saw Long
wal k out of the house and get into his car. A few seconds after
Long left the house, Wittington saw appellant come out of the
house saying sonething Wittington did not hear. Appel | ant
followed Long to his car, and, after Long got into the car,
appel l ant reached in and shot Long two tines. \Wittington then
went inside his house and, through the screen door, saw
appel l ant open the car door, drag Long out, slam him on the
ground, then shoot hi m again.

VWhittington said that, after appellant fired this | ast shot,
he began yelling at Wnder and Mtchell, threatening to kill
them next if they did not back up from where they were standing.
Whittington was not asked about his statement to Detective
Briscoe at this trial

At the second trial, Wittington testified that he heard
argui ng, which he found to be unusual. H's curiosity piqued, he
went outside to the front steps of the house, and he saw Long
hurry out of the house and into his car. By the tinme Long
started the car, appellant had come out of the house yelling
He canme over to the car, reached in, and shot Long tw ce.

Whittington then saw appellant reach into the car, drag Long out
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of the car, slamhimon the ground, and shoot hi m agai n.

Whittington stated that it was at this point that Wnder and
Mtchell cane out of the house in a panic. Appellant told them
to stay back and said sonething to the effect that, if they did
not nove, he would kill sonebody else or everybody else. At
this point, Wittington went inside his nother’'s house and
called 911. Whittington also stated that his nobther was not
honme at the tinme of the incident.

At the second trial, Wittington testified during the first
day of the two-day trial and was excused by both counsel. At
the beginning of the second day of trial, defense counsel
informed the trial court that he needed to recall Wiittington as
a W tness. The trial court responded by pointing out that
Whittington had been excused after his testinony, that he had
not been subpoenaed by the defense, and that he |ived out-of-
st at e. Def ense counsel asked that he be granted a continuance
to issue a subpoena for VWhittington if he could not be
i medi ately | ocat ed. The State’'s Attorney provided defense
counsel with information he had regarding Wittington s address
and t el ephone nunber.

After the avail able defense wi tnesses testified, the issue
was revisited. Def ense counsel told the trial court that

appellant’s brother had been trying to locate Wittington for
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the day but had been unsuccessful. Def ense

Your Honor, last night after court was
over, | went through ny file very, very
carefully. In fact, | |ooked at every sheet
of It J ust to be sure nothing was
over|l ooked. And contained in the file, Your
Honor, was a docunent which is four pages
And if you look at this, Your Honor, it
indicates that it’'s a statenment of Gaen
Yol anda West [her relationship to this case
is not explained, and she testified at
neither trial]

And | started to read through it, and
hal fway down is an interview that starts
right in the mddle of this statenment of
Lenont Antoni o Wiittington.

And I’ m not, Your Honor, suggesting that
|’m totally without fault here, but | had
al ways assuned that this is a statenent of
Gaen Yol anda West because of the appearance
of this, and it doesn't indicate here, you
know, that it’s a statenent of Wi ttington.

And | went through it, and in this
statement, Your Honor , which was also
recorded, he states essentially that he saw
none of the events that he testified to in
this case. That he saw the Defendant
outside with a gun talking about self-
defense, but he didn't see any shooting,
none of the things that he testified to. In
fact, he was specifically asked, okay did
you notice the man pull the victim out of
the car? He said no, | didn't see that.
Yet he got on the stand yesterday, Your
Honor, and told this jury and told you the
Def endant pulled him out and slamred him to
the ground, totally contrary.

counsel

Def ense counsel proffered that he had a w tness who would
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testify that he had been trying to contact Wiittington all day
but had been unable to locate him He had contacted the work
address Wittington gave the day before and was told that
Whittington had been fired “sonetine ago.” He had also tried
the address provided by the State, but Wittington was not
t here.

Def ense counsel requested that he be permtted to cal
Sergeant Briscoe as a witness and permt himto testify that he
interviewed Whittington on the day of the shooting. Def ense
counsel also wanted Sergeant Briscoe to testify as to what
Whittington said in his statenent. Def ense counsel argued that
the testinony was perm ssible under Rule 5-613(b), which permts
extrinsic evidence of a prior inconsistent statenent to be
i ntroduced without giving the witness an opportunity to explain
it where doing so would be “in the interests of justice.” |If he
could not guestion  Sergeant Bri scoe about Whittington's
st at enent, defense counsel asked that he be granted a
continuance to issue a subpoena for Wittington.

The State’'s Attorney responded that the statenent, along
with all other police reports, had been provided by him to
def ense counsel nonths previously and that another person in his
of fice had provided all the docunents a second tine. He pointed

out that the first paragraph of the officer’s notes nentioned
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that the interview included Lenont Wittington. The State al so
stated that the report had been provided to appellant’s forner
counsel before the first trial, and that Whittington s testinony
the previous day was consistent with his testinony at that
trial.

The trial court refused to permt defense counsel to call
the officer as a witness. It found that it would be against the
interests of justice if Whittington was not permtted to explain
or deny any contradictions:

Based on what’'s presented to nme, M.
Wi tti ngton, the statement is sonething
which has been in play in this case since
1994. And | guess it boggles nmy mind that it
woul d have been discovered for the first
time last night. And after a previous trial
in which the State’'s representation is, and
| have no reason to doubt that, is that M.
Whittington testified essentially the sane
at the earlier trial as he did at this tine.

And just as counsel has concl uded,
defense counsel has concluded, that M.
Whittington was |ying when he gave his
address yesterday, and made sone reference
as to where he was working, because he is
not today at the address which the State
had. But actually as | recall the address
that he gave yesterday it was a |ocation
ot her than Seaford, Delaware, which was the
address | think where he has been trying to
| ocate him

But | think it illustrates that whatever
address he gave yesterday does not agree
with what’s on the form where you are trying
to locate him doesn't necessarily nean he
was |ying yesterday. There may not be an



-14-
inconsistency or if there is there’'s a
perfectly innocent and |ogical explanation
for it. And | think that’s what [Rule b5-
613] in subparagraph (a) recogni zes.
And under these circunstances, while |
recogni ze that it my well have an inpact on
the defense, to permt it in wthout M.
Whittington being given the opportunity to
explain or deny any inconsistencies seens to
me to be really against the interest of the
[sic] justice as well.
The trial court also denied defense counsel’s request for
a continuance, noting that defense counsel had not subpoenaed
Whittington and that both counsel had specifically excused him
after he had testified.

It is ordinarily within the sound discretion of the trial
court to determne the adm ssibility of evidence, and, thus, we
do not disturb a trial court’s evidentiary ruling absent error

or a clear abuse of discretion. Blair v. State, 130 M. App
571, 592, 747 A 2d 701 (2000). See also Yorke v. State, 315 M.
578, 585, 556 A 2d 230 (1989) (citing Crawford v. State, 285 M.
431, 404 A 2d 244 (1979), citing Boblits v. State, 7 M. App.
391, 400, 256 A 2d 187 (1969), cert. denied, 256 M. 743
(1970)); Tomolillo v. State, 4 M. App. 711, 716, 245 A 2d 94
(1968); Koprivich v. State, 1 M. App. 147, 153, 228 A 2d 476

(1967).
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The Court of Appeals has defined the abuse of discretion
standard as “‘a reasonable decision based on the weighing of
various alternatives.’ There is an abuse of discretion ‘where
no reasonable person would take the view adopted by the [trial]

court.”” Metheney v. State, 359 M. 576, 604, 755 A 2d 1088,

(2000), quoting In re Adoption/ Guardi anship No. 3598, 347 M.
295, 312, 701 A . 2d 110 (1997). Thus, where a trial court’s
ruling is reasonable, even if we believe it mght have gone the
other way, we wll not disturb it on appeal.

The ruling at issue in this case involves the “interests of
justice” provision of Maryland Rule 5-613(b). At the outset, we
note that the rules of evidence, both State and federal, were
pronmul gated to serve the interests of justice. Maryland Rule 5-
102 states that “[t]he rules in this Title shall be construed to
secure fairness in admnistration, elimnate unjustifiable
expense and del ay, and pronote the growth and devel opnent of the
| aw of evidence to the end that the truth nay be ascertai ned and
proceedings justly determned.” Li kewi se, Federal Rule of
Evi dence 102 provides that “[t]hese rules shall be construed to
secure fairness in admnistration, elimnation of unjustifiable
expense and delay, and pronotion of growh and devel opnment of
the |l aw of evidence to the end that the truth nmay be ascertai ned

and proceedings justly determned.” Fairness in arriving at the
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truth is evident throughout the rules. For exanple, the rules
require that only relevant evidence be admtted, Maryl and Rul e
5-402, Fed.R Ev. 402; but even relevant evidence is to be
excluded if the prejudicial effect of that evidence outweighs
its probative value, Maryland Rule 5-403, Fed.R Ev. 403.

Maryl and Rul e 5-613 provi des:

Rul e 5-613. PRI OR STATEMENTS OF W TNESSES

a) Examining Wtness Concerning Prior
St at enent . A party examning a Wwtness
about a prior witten or oral statenent made
by the wtness need not show it to the
witness or disclose its contents at that
time, provided that before the end of the
exam nation (1) the statenent, if witten,
is disclosed to the witness and the parties,
or if the statenment is oral, the contents of
the statenent and the circunstances under
which it was made, including the persons to
whom it was nade, are disclosed to the
witness and (2) the wtness is given an
opportunity to explain or deny it.

(b) Extrinsic Evi dence of Pri or
| nconsi stent Statenent of Wtness. Unl ess
the interests of justice otherw se require,
extrinsic evidence of a prior inconsistent
statenent by a wtness is not adm ssible
under this Rule (1) until the requirenents
of section (a) have been nmet and the wtness
has failed to admt having nade the
statenent and (2) wunless the statenent
concerns a non-collateral matter.

The corresponding federal rule is as foll ows:
(a) Exam ning w tness concerni ng prior

st at enent . In exam ni ng a W t ness
concerning a prior statenent nade by the
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W t ness, whet her witten or not , t he
st atenent need not be shown nor its contents
disclosed to the witness at that tine, but
on request the sane shall be shown or
di scl osed to opposi ng counsel .

(b) Extrinsic evidence of prior inconsistent
statenment of w tness. Extrinsic evidence of
a prior inconsistent statenment by a wtness
is not admssible unless the wtness is
afforded an opportunity to explain or deny
the sane and the opposite party is afforded
an opportunity to interrogate the wtness
t her eon, or the interests of justice
ot herwi se require. This provision does not
apply to adm ssions of a party-opponent as
defined in rule 801(d)(2).
Fed. R Ev. 613.

An essential difference between these corresponding rules
relates to intrinsic evidence regarding a prior inconsistent
statenent and responds to criticism of the Rule of Queen
Caroline’s Case, which required providing the witness with a
copy of a witten prior inconsistent statenent. Under the
federal rule, the witness may be cross-exam ned about a prior
i nconsistent statenment wthout being shown the statenent,
al t hough opposing counsel may see it upon request. Under the
Maryland rule, the wtness nust be given an opportunity to

explain or deny the statenent before he or she |eaves the stand.

Joseph F. Mirphy, Jr., Maryland Evidence Handbook & 1302(F) (1)

(2d ed. 1993). See also Wight v. State, 349 M. 334, 365-66,

708 A . 2d 316 (1998) (Chasanow, J., concurring and dissenting).
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As noted by Judge Chasanow, this nodification of the federal
rule by Maryland Rule 5-613 provi des sonewhat greater protection
to parties inpeached by prior inconsistent statenents than its
federal counterpart. Wight, 349 Ml. at 366, 708 A 2d 316.

Subject to the “interests of justice” exception, both the
State and federal rules provide a witness with the opportunity
to explain or deny a statenent before extrinsic evidence of a
prior inconsistent statenment is admtted. Wth respect to the
“interests of justice” exception, although the rules are phrased
differently, the effects of the rules on a proceeding are
substantially the sane. Thus, federal materials are instructive
on this matter.

Whittington was never questioned about his statement to
Sergeant Briscoe, but appellant argues that the statenent should
have been admtted in the “interests of justice.” He clains
that the statenent was “so glaringly inconsistent wth the
wtness's trial testinony that either the statenent or his
testinony were [sic] false and grossly msleading”; that the
di scovery was nade “at the eleventh hour” by defense counsel;

the discovery was nade in good faith”; and Wittington’s
credibility was central to the State’'s case, since the other
eyew t nesses were nenbers of Long' s imediate famly.

The State contends that the prior statenment was not so
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“glaringly inconsistent” with Whittington's trial testinony in
both this and the earlier trial, and that it was uncertain
whet her Whittington had I|ied about his address and his
enpl oynent . The State also pointed out that the statenent had
been provided to defense counsel on two prior occasions, well
before both trial dates.

Nei ther party cites any case to guide us in determning
preci sely what the “interests of justice” would require in order
for extrinsic evidence of a prior inconsistent statenent to be
admtted wthout the offering party having conplied wth section
(a) of the rule.® To be sure, case law on the “interests of
justice” provision of both the Maryland and the federal rule is
spar se.

Appel | ant suggests that such a case m ght be where counsel
made a “good faith eleventh-hour discovery of the statenent

after the wtness has beconme unavailable,” citing L. MLain,

3By their arguments, the parties have framed the issue in terms of an interpretation and
application of the rules of evidence. See Chambersv. Mississippi, 410 U.S. 284, 302-303, 93 S.Ct.
1038, 1049, 35 L.Ed.2d 297 (1973) (mechanistic application of the State's hearsay rule violated the
defendant’ s Sixth Amendment right to confront witnesses); Green v. Georgia, 442 U.S. 95, 97, 99
S.Ct. 2150, 2151, 60 L.Ed.2d 738 (1979) (exclusion of hearsay testimony based on mechanistic
application of state rules of evidence violated the defendant’ s Fourteenth Amendment due process
rights); Foster v. State, 297 Md. 191, 212, 464 A.2d 986 (1983) (finding error in the trial court’s
refusal to allow in hearsay evidence critical to defendant’ s case and bearing “ persuasive assurances of
trustworthiness’). But see Montana v. Egelhoff, 518 U.S. 37, 53, 116 S.Ct. 2013, 2022, 135
L.Ed.2d 361 (1996) (limiting the holding of Chambers). Accordingly, we will limit our discussion to
the rules of evidence and their application in this case.
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Maryl and Rules of Evidence 168 (1994 ed.). This position is

supported by the Reporter’s Notes to MI. Rule 5-613, stating
that “the interests of justice” provision nmay be invoked “where
the statenent was by a hearsay declarant who did not testify
[see Rule 5-806], or where the statenent was not discovered
until after the wi tness had becone unavail able.”

Anot her comrentator, witing on Rule 613 of the Federal
Rul es of Evidence, suggests that the foundational requirenents
may be di spensed with when the party does not |earn of the prior
i nconsi stent statenment until the wtness |eaves the courthouse
and is no |onger under the court’s jurisdiction. He states that
“Iw hen a prior statenent cones to counsel’s attention after the
witness has testified, and the wtness, through no fault of
counsel, is not available to be recalled, the court would be
justified in dispensing with the witness's right to explain or

deny.” 3 J. Weinstein & M Berger, Winstein' s Federal Evidence

8§ 613.05[4][a] (Joseph N  MlLaughlin ed., 2d. ed. 1997)
(hereinafter “Weinstein” or “Winstein s”).

Weinstein sets forth the followng factors for a judge to
consider when deciding whether to waive the foundationa
requi renents of Rule 613(b):

[1] The practicability of recalling the
witness. [2] The significance of the issue

to which the statenent relates. [3] The
probative value of the statenent for
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i npeachnent purposes. [4] The consequences
of not allowing the statenent to be used.
[5] The efficacy of an instruction if the
jury has been nade aware of the statenent
[ t hat t he i npeached W t ness had no
opportunity to explain or deny. See United
States v. WIson, 490 F.Supp. 713, 719-20
(E.D. Mch. 1980), aff'd 639 F.2d 314 (6!"
Cr. 1981)].

Winsteins at § 613.05[4][Db].

Wi nstein’s comment ary i nplies, and t he orderly
adm nistration of justice requires, an obligation of reasonable
diligence on the part of counsel to be aware of a wtness’s
prior statenments or testinony when that w tness takes the stand.
Wei nstein cautions that judges should use the “interests of
justice” provision to admt evidence sparingly and should not
consider dispensing with the foundational requirenents unless
counsel did not know of the statenent prior to the wtness’s
testinony and the wtness was unavailable to be recalled.
Winsteins at 8§ 613.05[4][c].

Wthin this context, Winstein also notes that a judge
should not allow a prior inconsistent statement to be introduced
to a jury under the “interests of justice” provision if *“the
judge suspects the witness would deny or explain [it] away.”
Weinstein's at 8 613.05[4][c]. This woul d di scourage attorneys
from introducing prior inconsistent statenents wunder the

“interests of justice” provision after having declined or
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refused to call the declarant as a wtness because of the
possibility that the wtness could explain the statenent or
woul d deny having mnaede it. Winsteins at § 613.05[4][c],
citing United States v. Hayutin, 398 F.2d 944, 952-954 (2d
Cir.)(1968).

Qur review reveals two federal cases that address the
“Iinterests of justice” provision of the federal rule. The
first, a federal asbestos case, addresses the availability of
the witness and the practicability of recalling him since the
wi tness had been excused from the Georgia court and returned to
his Virginia home, the diligence of the appellant’s attorney in
knowi ng or |earning about the prior inconsistent statenent, and
the consequences of not admtting the statenent. Wamock v.
Cel otex Corporation, 793 F.2d 1518, 1520-21 (11" Cr. 1986),
opinion withdrawn on other grounds, 835 F.2d 818 (11" Cr.
1988). The second case discusses the significance of the issue
to which the statenent related as well as the probative val ue of
the statenent for inpeachnent purposes. In re Corrugated
Container Antitrust Litigation, 756 F.2d 411, 416 (5" Cr.
1985). In that case the court found that, where the inpeachnent
val ue of the excluded evidence would be mnimal on a crucia
i ssue, the “interests of justice” are not net. |Id.

W find Warmock to be particularly instructive because the
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facts of that case are simlar to the facts in this case. In
Wammock, an expert witness called by the plaintiff testified in
apparent contradiction to testinony that he had given in other
cases. Wammock 793 F.2d at 1520-21. Plaintiff-appellee’s
expert witness, Dr. Schepers, testified frequently in asbestos
l[itigation. In previous asbestos trials, he had testified that
he had witten to US. Gypsum Conpany in response to
advertisenents for products containing asbestos but that he did
not recall having had dealings wth defendant-appellant National
Gypsum

At the Wammock trial, Dr. Schepers testified to various
matters, including the history of general nedical know edge of
the potential hazards of asbestos fromthe 1930s to the tinme of
the trial. He also testified that he had corresponded wth
National Gypsumin the late 1950s in response to advertisenents
indicating that asbestos was one of the ingredients in its
gypsum products. Dr. Schepers testified that he advised
National Gypsum that it would be “terrible to hide” asbestos
with otherwi se safe products. Wanmock at 1520. No copi es of any
such correspondence were produced. Dr. Schepers was dism ssed
by both parties, and he returned to his out-of-state hone.

Def ense counsel stated that he had been unaware of these

inconsistencies until doing additional research after Dr.
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Schepers’s testinony. Def ense counsel further advised that he
could not locate Dr. Schepers. The trial court, although it
made no specific finding of avail ability, premsed its

del i berations on the wtness's wunavailability and refused to

admt Dr. Schepers’s prior inconsistent testinony into evidence.

The El eventh Gircuit Court of Appeals affirned, noting that,
while the defendant’s counsel nmay have had no know edge of
specific prior inconsistent statenents, he did have sufficient
know edge of the witness’s past performance to realize that his
testinony in the present case that he corresponded with National
Gypsum was inconsistent with the “general body of testinony” in
ot her cases. Wammock at 1524. In other words, he knew that Dr.
Schepers’s previous testinony indicated no comunication of his
concern to National Gypsum about its products.

The Court held that the case did “not involve the type of
subsequent|ly discovered prior inconsistent statenents that would
require a lower court to admt those statenments in the witness’'s

| ater absence.” Wammock at 1525. The Court al so st at ed:

[Where there is a reasonable explanation
for the prior inconsistent statenent [that
Dr. Schepers had reviewed records prior to
the trial and |ocated documents tying his
former |laboratory to National Gypsunm and
the wtness is no longer available to
present it, the interests of justice do not
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necessarily weigh nore heavily in favor of

gdnitting the prior statenment than excl uding

It.
Wamock at  1526. This conclusion is not wunlike the trial
court’s observation in this case that “to permt [the evidence]
in without M. Wittington being given the opportunity to
explain or deny any inconsistencies seens to ne to be really
against the interest of the [sic] justice as well.”

In both cases, the wtnesses provided testinony at trial

that was different than statenents they had nade in the past.

In Wanmock, these statenents were nade during previous trial

testi nony. In this case, the inconsistency is found in an
investigation statenent that does not appear to have been
acknow edged or adopt ed by Wi tti ngton. Certainly,
Whittington's trial testinony in both cases was substantially
t he sane. In both cases, the witness testified, was dism ssed
by both parties, and apparently returned to his out-of-state
resi dence. Then, sonmewhat |ike the appellant’s |awer in
Wamock, who did further research to locate specific instances
of inconsistent testinony, appellant’s attorney in this case
reviewed his file, discovered Wiittington’'s statenent, and found
i nconsi stencies that, as he admtted, he could, and perhaps
shoul d, have known about prior to appellant’s second trial.

Furthernore, as the trial courts in both cases pointed out,
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there my have been a reasonable explanation for the
i nconsistencies, or at least sone of the inconsistencies,
conpl ai ned about . In Wammock there was reason to believe that
the witness mght say that the previous cases did not involve
National Gypsum and his nenmory was refreshed by certain
docunent s. Here, of course, there is no proffered explanation
of the inconsistency. On the other hand, the circunstances were
such that, even if the statenments were not reconciled, the
i nconsi stency m ght have been expl ai ned. For exanpl e,
Whittington may have w thheld information from the officer
sinply because he did not wish to becone involved or, perhaps
because he did not want to expose his nother to possible
retaliation or harassnent from her nei ghbors.

Consi deration of the significance of the issue to which the
st at enent rel ates, its inpeachnent val ue, bal ancing the
consequences of not permtting the statenment against the
i kelihood of a reasonable explanation, and the efficiency of a
jury instruction explaining that the statement is being heard
wi thout comment from the maker of the statement, are sonewhat
interrel ated issues. In the context of this case, Whittington
testified as an eyewitness to the shooting, the central issue of
t he case. Thus, his testinony related to a significant issue

He was not, however, the only wtness testifying to what
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transpired, and his trial testinmony was contradicted by
appel | ant .

The inpeachnent value of Whittington’s statenent, even if
the inconsistency could not be denied or explained, is not as
easily analyzed. (Obviously, the quality of his testinony hinged
on what he actually saw, and his general credibility my have
been underm ned by the inconsistency. As the only non-famly
wtness, his trial testinony nmay have been consi dered i nportant
both in its own right and to the extent that it corroborated the
testinony of Wnder and Mtchell. Clearly, the statenent given
to Sergeant Briscoe tended to support appellant’s testinony that
Whittington did not conme out of the house until after the
shoot i ng. Even if the jury were to learn about Wittington's

prior statenent, it could choose to believe or disbelieve all or

a part of that statenent. If Wiittington’s testinony was
totally disregarded, there was still sufficient evidence from
ot hers, i f bel i eved, to convict appel | ant. Mor eover ,

Whittington's testinony at this trial was alnost identical to
that given at appellant’s previous trial. The State may have
been allowed to use that testinony, which was given under oath,
to rehabilitate Whittington. MI. Rule 5-616; Blair, 130 M.
App. at 715-16, 747 A.2d 702; Holnmes v. State, 350 Md. 412, 425,

712 A .2d 554 (1998). The trial court apparently recognized the
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potential inportance of the statenment and the inpeachnent val ue
of the statenent as reflected by its coment, “l recognize that
it may well have an inpact on the defense,” but still concluded
that such an inpact did not overcone the unfairness of not
permtting Whittington an opportunity to explain or deny the
i nconsi st enci es.

Faced with a request to admt a prior inconsistent statenent
under the “interests of justice” exception to Maryland Rule 5-
613, we believe it is appropriate and useful to consider the
request against the backdrop of +the factors suggested by
Wei nst ei n: (1) the practicability of recalling the wtness,
including that wtness’s availability; (2) the significance of
the issue to which the statenment relates; (3) the probative
value of the statement for inpeachnent purposes; (4) balancing
the consequences of not allowng the statenent into evidence
with the likelihood that, if questioned, the w tness could deny
the statenment or provide a reasonable explanation; and (5) the
efficacy of an instruction to a jury that has heard a prior
i nconsi stent statenent w thout comrent by the wtness who nade
the statenent. To that calculus we would include consideration
of the good faith and reasonable diligence of counsel in
di scovering the prior inconsistent statenment sought to be

i nt roduced. These factors provide a conceptual matrix wthin
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which the totality of all the applicable circunstances can be
consi dered in arriving at an “interests of justice”’
det erm nat i on. W do not hold, however, that the trial court
must individually evaluate and expressly comment on each factor.

The trial court specifically pointed out the possibility
that Wiittington could explain his statenent, the fact that
def ense counsel had had access to the statenent for nonths, and
the fact that Whittington's testinony in both trials was
essentially the sane. The trial court provided valid reasons
for not admtting the statenent, finding that the “totality of
the circunstances” along with its reading of the rule mtigated
against admtting the statenent. W hold that the trial court
conducted a sufficient inquiry into the matter and did not abuse
its discretion when it refused in the “interests of justice” to
allow Sergeant Briscoe to testify regarding Wittington's
statement .

Appel lant further argues that the trial court erred in
refusing to grant him a continuance so he could subpoena
Wi tti ngton.

It is a basic principle that rulings on requests for
conti nuances are within the sound discretion of the trial judge

and will not be disturbed on appeal absent an abuse of that
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di scretion. Evans v. State, 304 M. 487, 514, 499 A 2d 1261
(1985); Smith v. State, 103 M. App. 310, 323, 653 A 2d 526
(1995); Whack v. State, 94 M. App. 107, 117, 615 A 2d 1226
(1992), cert. denied, 330 Md. 155, 622 A 2d 1196 (1993); Burgess
v. State, 89 M. App. 522, 534, 598 A 2d 830 (1991), cert.
deni ed, 325 Md. 619, 602 A 2d 710 (1992).

To establish that a trial court abused its discretion in
denying a request for a continuance to obtain the presence of a
trial witness, the conplaining party must show first, that he
had a reasonable expectation of securing the witness within a
reasonable tine; second, that the evidence was conpetent and
material and that the case could not be fairly tried wthout the
wi tness; and, third, that he nade diligent efforts to obtain the
W t ness. Whack, 94 M. App. at 117, 615 A 2d 1226 (citing
Jackson v. State, 288 M. 191, 194, 416 A . 2d 278 (1980)).

In the present case, appellant clearly failed to carry his
burden with respect to the first prong. The trial court
expressly found that appellant had shown no expectation of
| ocating Whittington within a reasonable tine:

[ T]here has been no representation that
would lead ne to think that the defense has
any expectation of being able to |locate M.
Whittington, based on what you have told ne.
And it does not seem to ne to be an
appropriate matter to take a recess that my
reach into days in a jury trial when we
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don’t know if the person will be able to be
|ocated or to be produced as a wtness
during that period of tine.
Appel lant’s citation to Wrthen v. State, 42 M. App. 20
399 A 2d 272 (1979), for +the proposition that “when trial
counsel has ‘heard for the first time the night before trial’
about a newy acquired State’s witness who would inpeach the
accused, it was an abuse of discretion to deny the defense a

reasonabl e continuance” is unpersuasive, as the circunmstances of

that case are inapposite. Not only was Wiittington not a “newy

acquired State’s witness,” counsel had know edge of Whittington
and access to his statenent nonths prior to trial. Mreover, in
Wor t hen, the wtness apparently was available and the

conti nuance was requested “to investigate and plan a defense or
counterattack” to t he W tness’s potentially devast ati ng
testinony, Wrthen, 42 Ml. App. at 23, 399 A 2d 272, rather than
to |l ocate the w tness.

We find no abuse of discretion in the trial court’s refusal
to grant appellant a continuance for the purpose of subpoenaing
Wi tti ngton.

JUDGMVENTS AFFI RVED,

COSTS TO BE PAI D BY APPELLANT.



