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Appel I ant, John Serra, challenges the authority of
appel |l ee, the Maryl and Departnent of the Environnment (“the
MDE”), to regulate the construction of boathouses over State
tidal wetl ands.

In 1998, Serra applied to the MDE for a wetlands |icense
to construct a boathouse to be attached to an existing pier.
After the MDE denied the wetlands application, Serra appeal ed
the denial. The Crcuit Court for Anne Arundel County upheld
the MDE's decision. Serra then filed this tinely appeal and
rai ses two issues:

1. Does the Maryland Departnent of the
Envi ronment have the authority to
regul ate an activity that is neither
the dredging nor filling of state
wat er ways?
2. Didthe circuit court conmt error when
it found that a structure designed to
provide a cover for a boat while it is
berthed on a pier is a “non-water
dependent structure” and therefore
prohi bited by section 16-104 of the
Envi ronnent article of the Annotated
Code of Maryl and?
We answer the first question in the affirmative and affirmthe
decision of the MDE to deny Serra's wetlands |icense. W also

answer the second question in the affirmative; however, that

answer does not affect the outcone of the case.

PART |



BACKGROUND

Serra is the owner of the property |located at 2019 Popl ar
Ri dge Road, Pasadena, Maryland. The property is bounded on
the south side by Main Creek, a tidal, navigable waterway of
the State of Maryland. On March 22, 1995, Serra's predecessor
intitle obtained a permt to construct a pier that extends
one hundred feet into the waters of Main Creek.

In 1998, after the pier was constructed, Serra applied to
the MDE for a tidal wetlands license to build a 33" by 12
covered slip over the open water. The proposed structure was
to be attached to the existing pier. The structure was to be
conposed of gal vani zed netal piping and renovable cloth
covering. Serra's purpose for building the covered structure
was to protect his boat fromthe el enents whil e noored.

The MDE found that the structure was a “boat house” as
that termis defined by section 26.24.01.02B(2) of the Code of
Maryl and Regul ations (COVAR). That section provides:

“' Boat house' neans a structure with a roof or cover, or
simlar device placed over open water to protect a boat or

ot her vessel.” COVAR section 26.24.04.02C(2) reads “[e]xcept
at commercial marinas, a person nmay not construct a new
boat house in or over State or private wetlands.” The MDE
denied the license on the basis that it violated COVAR

26.24.04.02C(2). The trial judge affirnmed the MDE s denial of



the permt, albeit for a reason different fromthat advanced
by the MDE. The court ruled that the ME

had the authority to regul ate boat houses
over State wetlands and that the boathouse
is prohibited under § 16-104 of the
Environnent [a]rticle because it is a “non-
wat er dependent structure” as that term has
been interpreted by NMDE

PART | |
Section 16-102 of the Wetlands Act, Title 16 of the
Environnent Article of the Annotated Code of Maryland (1996
Repl. Vol.) (“the Act”), sets forth the public policy reasons
for preserving Maryland's wetl ands:?

(a) Need for policy. —In many areas of
the State nuch of the wetlands have been
| ost or despoil ed by unregul ated dredgi ng,
dunping, filling, and |Iike activities, and
the remai ning wetlands are in jeopardy of
bei ng | ost or despoiled by these and ot her
activities. The loss or despoliation:

(1) WII affect adversely, if not
elimnate entirely, the value of the
wet |l ands as a source of nutrient to
finfish, crustacea, and shellfish of
significant econom c val ue;

(2) WIIl destroy the wetlands as a
habitat for plants and ani mal s of
significant econom c value and elimnate or
substantially reduce mari ne commerce,
recreation, and aesthetic enjoynent;

(3) I'n nost cases, will affect the
natural ability of tidal wetlands to reduce
fl ood danmage and affect adversely the
public health and wel fare; and

IAIl statutory references are to the Environnment article unless otherw se
desi gnat ed.



(4) WIIl reduce substantially the
capacity of the wetlands to absorb silt
and result in increased silting of channel
and harbor areas to the detrinent of free
navi gati on.

(b) Statenent of policy. —It is the
public policy of the State, taking into
account varyi ng ecol ogi cal, economc,
devel opnental, recreational, and aesthetic
val ues, to preserve the wetlands and
prevent their despoliation and destruction.

The COVAR regul ations that concern tidal wetlands are set
forth in Title 26, Subtitle 24. The statutory authority for
t hose COVAR regul ations is contained in the Act (88 16-101 to
16-503). COMAR 26.24.01(B) reads:

These regul ati ons conbine in one
subtitle the Departnent's processing of
applications for licenses to conduct
activities in or over State tidal wetl ands
and for permts to conduct activities on
private tidal wetlands. However, it is not
the intent of these regulations to change
the |l egal distinctions between State tidal
wet | ands and private tidal wetlands. The
State holds State tidal wetlands in a
proprietary capacity, in trust for the
benefit of the people of Maryland. The
Departnent regul ates the activities of
private persons on private tidal wetlands.
When the Departnent acts on the application
for a permt to conduct activities on
private tidal wetlands, it is regulating
t he exercise of preexisting property
rights. |In contrast, when the State acts
on an application for a license to conduct
activities in or over State tidal wetlands,
it is deciding whether or not to grant to a
person certain limted property rights that
t he person did not have previously, and, in
maki ng that decision, the State enjoys the
sane discretion that any owner has in
deci di ng whether to grant to another an
interest in the owner's property.




(Enmphasi s added.)

Subnerged aquatic vegetation is inportant to the health
and vitality of the State's wetlands. Construction of
boat houses concentrate stormwater run-off and can cause
persistent shading that inpairs the gromh of acquatic
vegetation, and detracts fromthe ecol ogical and aesthetic
val ue of tidal wetlands. Because of the ecol ogical problens
caused by boat houses over State waters, COVAR section
26.24.04.02(C)(2) (restricting the construction of boathouses)
was enacted on February 14, 1994.

In the case at hand, appellant does not dispute the
correctness of MDE' s determnation that the structure he
proposed to build nmet the definition of a boathouse set forth
in COVAR section 26.24.01.02B(2). Appellant contends,
however, the Act is the only source of the MDE s regul atory
authority with respect to State wetlands and that, under the
Act, the MDE may only regul ate projects that involve dredging
or filling activities. Thus, according to Serra, the MDE was
W t hout power to prohibit construction of his boathouse
because it did not require dredging or filling to build.
Appel | ant expl ai ns:

The proposed structure is built
entirely on the existing pier, does not
touch the water or the | and beneath the

water in any way. It involves neither
dredging nor filling by the referenced



statute. Therefore, as the desired boat
cover involves neither dredging [nor]
filling, the legislature has not
established that a license is required for
it. For this reason, the regulation on
whi ch the MDE has relied to deny the
[a] ppellant's application is wthout any
authority and is void.
| f appellant's argunent is sound, then appellant should not
have even applied for the wetlands |icense because the
structure he intended to build unarguably did not involve
dredging or filling.
The MDE's authority to regulate State wetlands is derived
fromthe Board of Public Works (“the Board”). The rel evant
del egation of authority fromthe Board to the MDE is worded as
fol |l ows:
[ T] he Board del egates to the [ MDE] the
authority to reject, authorize, nodify,
condition, or deny applications for
construction or replacenent of pilings,
fixed or floating piers, decks, wal kways,
boat houses, and related structures on
pi ers.

COVAR 23. 02. 04. 04A (enphasi s added).

Because COVAR section 26.24.04.02C(2) prohibits the
construction of new boat houses except at commercial narinas,
t he question becones whether the Board had authority to

regul ate the construction of a boat house when the erection of

t he boat house requires neither dredging nor filling.?

2Under section 16-101 of the Wetlands Act, dredging and filling are defined
as follows:
(continued...)



In order to aneliorate problens caused by dredgi ng or
filling on State wetlands, the Act states broadly that “[a]
person may not dredge or fill . . . without a license.” M.
Code Ann., Envir. 8 16-202(a). This is the extent of the
Act's grant of power to the Board.

We agree with appellant that, under the Wetlands Act, the
Board only has authority over activities that involve dredging

or filling on State wetlands. See Pier One, Inc. v.

Departnent of Natural Resources, 100 Md. App. 396., 407-08

(1994) (discussing simlar statutory | anguage as applied to
private wetlands). This does not nean, however, that the ME

has no power to determ ne whet her appellant can build his

2(...continued)

(e) “Dredging” nmeans the renoval or displacenment by
any neans of soil, sand, gravel, shells, or other
mat erial, whether or not of intrinsic value, from any
State or private wetl ands.

(f) (1) “Filling” neans:

(i) The displacenent of navigable water by the
depositing into State or private wetlands of soil, sand,
gravel, shells, or other materials; or

(ii) The artificial alteration of navigable
wat er | evels by any physical structure, drainage ditch,
or otherw se.

(2) “Filling” includes stormdrain projects which
flow directly into tidal waters of the State;
(3) “Filling” does not include:

(i) Drainage of agriculture |and;

(ii) in-place replacenent or repair of shore
erosion control structures using substantially simlar
material s and construction design; or

(iii) planting of wetlands vegetati on when no
grading or fill in State or private wetlands is
necessary.



boat house and attach it to a pier, erected over State tidal
wet | ands, the construction of which did invol ve dredging.
Serra admts that the building of the original pier
i nvol ved dredging and that a |icense was needed to build the
original pier. He also admts that, if he had originally
submitted plans to build a pier with a boathouse attached, the
MDE woul d have had authority to prohibit it. Appellant's
position was made clear in the follow ng colloquy between his
counsel and the trial judge:

APPELLANT' S ATTORNEY: [QQur contention is
today that this application, as it is
brought before the MDE and this Court on
appeal, is neither dredging nor filling,
notw t hstanding the fact that it is upon a
structure that when it cane before the
State was certainly dredging and filling.

THE COURT: So then this would be a
hybrid that woul d encourage anybody who has
ei ther knowl edge or a smart attorney to try
and get a pier and then put up whatever
they want to put up on top of the pier on
subsequent occasi on because they m ght run
into a problemif they asked for all, the
whol e package at the sane tine.

Because all, the whol e package woul d
be subject, but if you break it down into
pi eces, then the only thing would be a pier
itself. Because that is the only
dredging/filling part, and thus the only
thing then that woul d be subject to
regul ati on by the Departnent.

APPELLANT' S ATTORNEY: That questi on,
Your Honor, | believe gets into issues of
policy. M argunent is regarding what the
| aw al | ows and what the | aw states.
Whet her or not the MDE shoul d have



regul ation addressing this situation is a
matter for themto decide or for the
| egislature to decide for it.

| am not here to argue whether or not

it is wse or prudent public policy to have

a situation which would allow this. | am
here sinply arguing ny client's case based
on the lawas it is witten and what his
application proposed. As | said a nonent
ago, sinply stated, it is that it is

nei ther dredging nor filling. Wether or
not the MDE shoul d address that is
sonething for themto take up anong

t hensel ves.

What appell ant's counsel suggests is that the | aw as

witten allows “pieceneal” construction —in any way the pier

owner desires —once he or she obtains a license. The | aw,

however, is not nearly as |liberal as appellant supposes.

Section 16-202(c) of the Act provides, in pertinent part:

(c) Hearing; issuance; conditions;
public notice; provision for periodic
mai nt enance dredgi ng. — (1) Upon receipt of
a report by the Secretary, the Board shal

decide if issuance of the license is in the

best interest of the State, taking into
account the varying ecol ogical, economc,
devel opnental, recreational, and aesthetic
val ues each application presents. |If the
Board decides to issue the license, the

i ssuance of the |license shall be for
consideration and on terns and conditions
the Board determ nes. Every license shal
be in witing.

(Enphasi s added.) Therefore, the Board, and by del egation the

MDE, was given the right to inpose conditions when it

license to build a pier.

i ssues a



In the license issued to Serra's predecessor, one of the
“General Conditions” reads:

5. DNR?3 [Departnent of Natural
Resources] reserves the right to determ ne
whet her or not a particular structure(s)
qualifies for this authorization.

Anot her condition of the license issued to Serra's predecessor
was i nmposed by law and is set forth in COVAR 26. 24. 02. 07A,
whi ch reads, in pertinent part:

Li cense or Permt Modifications or
Ext ensi ons.

A. Requests for License or Permt
Modi ficati ons.

(1) Upon witten request for a license
or permt nodification, the Departnent
shall determine if the nodification is
maj or or mnor.

(2) Mnor nodifications to a |icense
may be reconmended to the Board or nade to
a permt by the Department if the
nodi fi cation invol ves:

(a) A change in | and ownershi p;

(b) A reduction in the scope of the
originally authorized work;

(c) Revisions to the project plans
or specifications that woul d ot herw se be
approved; or

(d) Structures, activities, or the
conditions of a license or permt which
require nodification to correct adverse
envi ronnent al i npacts.

(3) Major nodifications to a |license
or permt require a new application as
described in Regulation .02 of this
chapter.

SEf fective July 1, 1995, administration of the tidal wetlands program al ong
with the nontidal wetlands and waterway construction prograns, was transferred
from the Departnment of Natural Resources to the Departnent of the Environment.
See Ch. 488, § 3; M. Code Ann., Envir. 8§ 16-101(d) (defining “Departnent” as
MDE) .

10



(Enmphasi s added.) Construction of a 33" x 12' covered slip
and attaching it to the existing pier as proposed by appel | ant
is obviously a “major nodification” within the nmeaning of
COVAR 26. 24. 02. O7A.

As can be seen by the above, attenpts to circunvent the
Act by pieceneal construction were anticipated by the
| egi slature, by the DNR when it issued the permt to Serra's
predecessor in title, and by the drafters of the COVAR
regul ations. The MDE does have the authority to determ ne
whet her appel |l ant can build a new boat house over State
wetl ands and attach it to an existing pier. And, having that
authority, the MDE properly recogni zed that COVAR 26. 24. 02. 02A
prohibited it fromissuing a new |license allow ng the

construction of the boat house.

PART |1 |

The trial judge concluded that the General Assenbly had
granted the MDE the right to prohibit boathouses by virtue of
section 16-104(b), which, with exceptions not here rel evant,
prohi bits the Board of Public Wrks fromissuing a |icense for
a project “involving the construction of a dwelling unit or
ot her non-water dependent structure on a pier |located on State
wetl ands.” The trial court held that the proposed boat house

was a “non-water dependent structure.” For reasons expl ai ned

11



in appellant's brief, the trial judge erred in this regard.
Wiile we agree with the appellant that the structure that he
proposed to build over open water was indeed “water

dependent,” this avails appellant nothing because the
authority to deny the permt for the boathouse was contai ned

el sewhere —as explained in Part |, supra.

CONCLUSI ON

The MDE had authority to prohibit the building of a
boat house attached to a pier for which a |license had al ready
been i ssued. Wen the MDE denied the new permt, it was right

for the right reason.*

JUDGMVENT AFFI RMED
COST TO BE PAI D BY APPELLANT.

4Qur role in review ng the decision of an adninistrative agency is the sane
as that of the circuit court. Departnment of Health and Mental Hygiene v.
Shrieves, 100 Md. App. 283, 303-04 (1994). Thus, we can affirmthe decision of
the agency for a reason different fromthe one(s) advanced by the trial court.
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