HEADNOTE: In Re: Thomas J., No. 1032, Septenber Term 1999.

SI XTH AMENDMENT - SPEEDY TRIAL RIGHTS - JUVEN LE DELI NQUENCY -
Juvenile, who was found to be involved in delinquent acts three
years and four nonths after his arrest, was denied his Sixth
Amendnent right to a speedy trial. Al t hough juvenile’s nother
failed to provide the juvenile court with their new address after
t hey noved, the State was nonethel ess responsible for the del ay
because the nother infornmed the detective in the case where she
wor ked, provided a change of address to the Post O fice and the
police, and lived openly in the same county in which the delinguent
acts occurred. G ven such a substantial delay, prejudice is
pr esuned.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1032

Septenber Term 1999

IN RE: THOVAS J.

Sonner,
Adki ns,
Cetty, Janes S.,
(retired, specially
assi gned)

JJ.

Opi ni on by Sonner, J.




Filed: June 2, 2000



The Circuit Court for Prince George’s County, sitting as a
juvenile court, found appellant, Thomas J., a juvenile, to be
involved in the delinquent acts of attenpted robbery with a deadly
weapon, assault with intent to rob, assault, battery, and carrying
a dangerous weapon openly with intent to injure. The court placed
Thomas on unsupervi sed probation. On appeal, Thomas raises a
single issue: Did the juvenile court err in denying appellant’s
motion to dismss for violating appellant’s right to a speedy
trial? W find that it did and reverse the juvenile court’s
Di sposition Order.

On January 18, 1996, the victim a thirteen-year-old nale, was
at hone al one and answered a knock at the door. A person wearing
a gray mask “pushed his way through the door with a knife,” forced
the victimto the victinms bedroom made the victimlie down, and
asked for his clothes. The perpetrator sat on the victims chest
and attenpted to tie his hands with a tel ephone cord. The victim
struggled with the perpetrator and “yanked the mask off his head,”
at which point the victim recognized Thomas, his next door
nei ghbor, who was fourteen years old. Thomas fled from the
victims apartnment. The victimreported the incident to his aunt,
who called the police. Thonmas was arrested the sane day, taken to
the police station, questioned, and released that night to his
mot her, Ms. J., who signed a formupon Thonmas’s rel ease into her
cust ody. Paragraph 2 of the form stated “that the child was
released into ny custody at 9:00 p.m on 1-18-96 pendi ng possible

proceedi ngs,” and paragraph 6 of the form required Ms. J. to



“imedi ately notify the Cerk of the Juvenile Court at the Court
House, Upper Marl boro, Maryland, of any new address for [her] or
the child.”?

On May 2, 1996, a delinquency petition was filed and, on My
8, 1996, summonses were issued for Thomas and his nother to attend
an arrai gnnent hearing on May 24, 1996. However, the J. famly had
noved to another honme in Prince George’s County three weeks after
t he incident. When Thomas and Ms. J. did not appear at the
hearing, the Master rescheduled it for June 21, 1996, and requested
“Service on child and parent to be by Sheriff’'s Service.”
Summonses were issued on May 28, 1996, as well as on May 30, 1996.
A handwitten note on the bottom of the May 30, 1996 summobnses
stated “Sheriff Service.” On June 5, 1996, the Deputy Sheriff
returned the May 30, 1996 summonses “unable to contact.” The
summonses i ssued on May 28, 1996, were returned by the Post Ofice
stating, “noved |left no address; unable to forward.” It is unclear
fromthe record whether the original sumobnses issued on May 8,
1996, were returned to the court.

Thomas failed to appear at the June 21, 1996 hearing. The
court ordered that a “wit of [body] attachnent will issue..., no
bond set” and that Thomas was “[t]o be tenporarily detained at

appropriate Juvenile Justice facility/appropriate detention

1w note that the formis not in the record. Thomas does not dispute that
Ms. J. signed a formthat required her to notify the Cerk’s Ofice of any
change of address.



facility pending hearing on the next regular Court date.” A wit
review hearing was held on Septenber 13, 1996. Agai n, Thomas
failed to appear. The wit of body attachnment was |eft outstanding
and a new wit review hearing was scheduled for one year |ater.

A year later, the process repeated. A wit review hearing was
hel d on Septenber 9, 1997, at which Thonmas failed to appear, and
the wit of body attachnment was |eft outstanding. The next wit
revi ew hearing was schedul ed for one year | ater, when the process
repeat ed agai n. 2

On April 2, 1999, over three years and two nonths after his
arrest, Thomas was served with the wit of body attachnment. At the
begi nning of the adjudicatory hearing on May 20, 1999, Thomas’s
counsel made a notion to dismss based on the denial of a speedy
trial. Relying on State v. Law ess, 13 Ml. App. 220, 283 A 2d 160
(1971), cert. denied, 264 Ml. 749 (1972), cert. denied, 409 U. S.
855, 93 S. . 192, 34 L.Ed.2d 99 (1972), the juvenile court denied

t he notion.?3

2 There appears to be a discrepancy as to what occurred in 1998. The
docket entries show no activity in the case in 1998; however, the transcript
reflects that the judge, who was apparently reading fromthe record, said that
a wit review hearing was held on August 5, 1998, and that the wit of body
attachment was |eft outstanding.

% The juvenile court stated that in Law ess, even though the defendant was
held in prison for four years before the State filed charges against him the
Court of Appeals held that his right to a speedy trial had not been viol ated.
Appel lant’s brief argues that the court’s recollection of the facts in Law ess
was incorrect and lists three reasons why the court’s reliance on Lawl ess was
i nappropri ate. The State “agrees with Thomas J. that the juvenile court’s
reliance [on Lawl ess] was ‘inappropriate,’ albeit for [different] reasons....”
Because we make our own constitutional appraisal, we decline to comment on the
juvenile court’s interpretation of or reliance on State v. Law ess.

3



Al though the United States Suprenme Court has not yet addressed
whet her a juvenile is entitled to a speedy trial under the Sixth
Amendnent, Maryl and, as well as other jurisdictions, have held that
the Sixth Amendnment right to a speedy trial is applicable to
juvenil e proceedings. Berryman v. State, 94 Ml. App. 414, 420, 617
A.2d 1120 (1993)(citing cases from Al aska, New York, and |owa),
cert. denied, 331 M. 86, 626 A 2d 370 (1993). When assessing
whet her an appellant’s right to a speedy trial has been viol ated,
we nmust nmake an independent constitutional appraisal and bal ance
the four factors set forth in Barker v. Wngo, 407 U S. 514, 530,
92 S.Ct. 2182, 33 L.Ed.2d 101 (1972): (1) length of the delay; (2)
reasons for the delay; (3) appellant’s assertions of his right to
a speedy trial; and (4) prejudice to the appellant. Berrynman, 94
Md. App. at 418, 420. The Suprenme Court described the first
factor, length of the delay, as a “triggering mechani snf because
“fulntil there is sone delay which is presunptively prejudicial
there is no necessity for inquiry into the other factors that go
into the balance.” Barker, 407 U S. at 530.

I n applying the four-pronged Barker test, we bear in mnd that
“It]he considerations in the juvenile context are vastly different
from those in the crimnal context.... [T]he overriding goal of
Maryl and’s juvenile statutory schenme is to rehabilitate and treat
del i nquent juveniles so that they becone useful and productive

menbers of society.” Inre Keith W, 310 Md. 99, 105-06, 527 A 2d



35 (1987). Courts in other jurisdictions that have addressed
whet her a juvenile's Sixth Arendnent right to a speedy trial was
viol ated have al so eval uated the Barker factors in relation to the
pur poses of juvenile proceedings. See In re D.H, 666 A 2d 462,
473 (D. C. 1995) (“Although the factors used in evaluating speedy
trial clains for crimnal defendants are instructive, for purposes
of consideration of a claim of a juvenile in a delinquency
proceedi ng, they nust be considered and applied in a manner which
is consistent wth the goals and purposes of our juvenile
system”); In the Interest of CT.F., 316 N W2d 865 (lowa 1982)
(application of the Barker test for determ ning whether a juvenile
has been denied the right to a speedy trial is appropriate, but
should take into consideration the differences between adult
crim nal prosecutions and juvenile delinquency proceedi ngs).

Wth these considerations in mnd, we turn to the Barker
factors.

Length of Del ay

The length of delay is nmeasured fromthe date of arrest or the
institution of formal charges, whichever occurs first, to the date
of trial. Divver v. State, 356 Md. 379, 388, 739 A 2d 71 (1999);
Berryman, 94 Mi. App. at 420-21. Here, Thomas's right to a speedy
trial was triggered on January 18, 1996, the day of his arrest.
The adj udi catory hearing was held on May 20, 1999, nore than three

years and four nonths after his arrest. W find that such delay is



clearly sufficient to trigger analysis of the other factors that go
into the bal ance. This length of delay is especially egregious
considering that the opportunity to rehabilitate and treat, the
pur pose of our juvenile justice system was |ost during sonme of the
nost formative years of Thomas's life. W wll weigh this factor
heavily in Thomas’'s favor.

Reasons for Del ay

The governnent’s reason for a delay is weighed along a
continuum with different weights assigned to different reasons.
Barker, 407 U S. at 531. For instance, deliberate attenpts by the
State to delay trial weigh heavily against the State. Id.; see
also Divver v. State, 356 Md. at 391, 739 A 2d 71 (1999); Berrynan,
94 M. App. at 421. A nore neutral reason for delay, such as
negl i gence or overcrowded courts, weighs |ess heavily against the
State but is neverthel ess considered against the State because the
ultimate responsibility for such circunstances rests with the
government rather than with the defendant. Bar ker, 407 U.S. at
531; Divver, 356 M. at 391. Finally, a valid reason for delay
attributable to neither party, such as a mssing wtness, serves to
justify the appropriate del ay. Bar ker, 407 U. S. at 531; D vver,
356 Md. at 391.

The State contends that “the reason for the delay was solely
attributable to Thomas J. and his nother, who noved shortly after

Thomas J.’ s delinquent acts w thout providing notice of their new



address.” The State points to the formMs. J. signed on January
18, 1996, when Thomas was released into her custody, requiring
i mredi ate notification of any new address. Therefore, the State
argues that this factor should weigh in its favor.

On the other hand, Thonmas argues that the State was negli gent
in attenpting to contact himbecause the State nmade only one effort
to contact himat “an address that agents of the State had actual
know edge was no | onger the address.” He contends that his nother
provi ded a change of address to the Post Ofice and the police, and
gave the detective in the case information about where she worked,
whi ch remai ned unchanged after the nove. Wth only mninmal effort,
Thomas argues, the State could have |located him either by: (1)
contacting his nother at work, or (2) searching the database of
pupils within the Prince George’'s County school system in which
Thomas remai ned after the nove.*

In State v. Law ess, 13 Ml. App. at 239, this Court discussed
“gradations” of the State’s “inaction” when evaluating the reasons
for delay. W conpared situations in which “there is deliberate
and knowi ng inaction in the face of clear and repeated denmands [for
a speedy trial]” wth “what m ght be characterized as i nadvertent
i naction, or perhaps, as halting and |ess-than-diligent action.”
Id. at 239-40. Because the State made three bona fide attenpts to

summons Lawl ess, who had been transferred within the Maryland

4 Thomas transferred from Benjam n Stoddert School to Andrew Jackson School
because of the nove. Both schools are in Prince George’s County.
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correctional system three tinmes during all relevant tines, we
concluded that any delay was “accidental” and any fault of the
State was mnimal. 1d. at 140-41.

Simlarly, in this case, the record shows that the State nmade
three attenpts to summons Thomas and his nother, contrary to
Thomas’ s contention that the State made only one attenpt. Although
we recogni ze that the State probably coul d have | ocated Thomas and
could have issued the wit of body attachnment earlier, rather than
allow it to remain outstanding for years, we do not find this case
to be deliberate and knowi ng inaction, but rather, “less-than-
diligent action.” As we recognized in State v. Jones, 18 M. App.
11, 25-26, 305 A.2d 177 (1973):

It is ... true, regrettably but realistically, that

the service of process in urban centers today consists of

little nore than a one-shot trip to the single address

appearing on the face of the paper to be served. For

under st af fed and overtaxed sheriff’s offices and police
departnments, the handling of thousands of routine

requests on an assenbly line basis has beconeg,
| anent ably, the standard, even if not the ideal, of urban
court admnistration. When suspects drop, even

unwttingly, from sight, |aw enforcenent is frequently
reduced to waiting for them to show up, sonetine,
sonewhere.... Fault, if any, on the part of Prince
CGeorge’s County was m ni nmal .
W simlarly find that the fault of the State, if any, was m ni mal.
Furthernore, “[a]lthough the State was not diligent..., there is
not the slightest inplication that it failed to act in good faith.”

Erbe v. State, 276 Ml. 541, 550, 350 A 2d 640 (1976).



As for Ms. J.’s failure to notify the court of their change
of address, we do not weigh this factor against Thomas. The State
did not challenge Ms. J.’s contention that she told the detective
in the case where she worked and that she provided a change of
address to the Post Ofice, as well as to the police. Had the
State attenpted to find Thonmas, it probably could have found him
Wi thin mnutes. In addition, the form Ms. J. signed indicated
only the possibility that a proceeding would occur. W find this
case simlar to State v. Hunnel, 52 Wash. App. 380, 384-85, 760
P.2d 947 (1988), in which the defendant openly resided in the state
of Washington, filed a change of address format the post office,
and gave the detective his enployment information, and the
addresses and tel ephone nunbers of his nother and sister. The
Court of Appeals of Washington affirmed the |ower court’s di sm ssal
of the case for failing to arrest the defendant wthin the
prescribed tinme limts and stated, “Wen the State sits idly by and
does nothing with the information available to it, it cannot claim
that it nmade a good faith effort to | ocate the defendant.” Id. at
386.

Here, Ms. J. and Thormas were living openly in Prince CGeorge’s
County, the sanme county in which the incident occurred. There is
no indication that they were deliberately attenpting to delay the
proceedi ngs, or “abscondi ng, escaping, or becomng ... fugitive[s]

fromjustice.” Powell v. State, 56 Ml. App. 351, 363, 467 A 2d



1052 (1983) (citation omtted)(no speedy trial violation because
nmost of the delay was attributable to appellant’s own acts to del ay
trial). They did not junp bail and | eave the State, nor did they
conceal their true identities froml|aw enforcenent officials. |Id.
at 365 (discussing State v. Newran, 117 R 1. 354, 367 A 2d 200
(1976) and Cates v. United States, 379 A 2d 968 (D.C 1977))
Because the State was less than diligent in finding Thomas, we w ||
wei gh the Reasons for Delay factor against the State, although not
heavil y.

Assertion of the Right

It is undisputed that Thomas never asserted his right to a
speedy trial, but, rather, nade a notion to dismss at the
adj udi catory hearing on May 20, 1999. “[A] defendant’s failure to
demand a speedy trial during the period when he was unaware of the
charge, cannot be weighed against him” Brady v. State, 288 M.
61, 69, 415 A 2d 1126 (1980) (citing Clark v. Qiver, 346 F. Supp.
1345 (E.D. Va. 1972), rev'd on other grounds, Brady v. State, 291
Mi. 261, 434 A 2d 574 (1981)); Law ess, 13 M. App. at 228-29
(“appel | ee had [never] been infornmed of the charges pendi ng agai nst
himand was ... therefore, [not] in a position to nmake any demand
or request for a pronpt disposition...."). Al t hough the State
contends that Ms. J. was given notice of possible pending

proceedi ngs when she signed the form there is no evidence that

10



Thomas was aware that a delinquency petition had been filed.
Therefore, we will not weigh this factor in either party's favor.

Prejudice to the Appell ant

Prejudice, the fourth factor, should be assessed in |ight of
the interests that the speedy trial was designed to protect: (1)
preventing oppressive pretrial incarceration; (2) mnimzing the
anxiety and concern of the accused; and (3) limting the
possibility that the defense will be inpaired. Barker, 407 U S. at
532; Brady, 291 M. at 267. Regarding the first interest,
preventing oppressive pretrial incarceration, Thomas was served
with the wit of body attachnment on April 2, 1999, and detai ned
until the arraignnent on April 22, 1999, at which tinme he was
remanded to the custody of the Sheriff, to be released to his
not her subject to electronic nonitoring. At the adjudicatory
hearing on May 20, 1999, he was found to be “involved” in the
del i nquent acts. W do not find that Thomas was oppressively
i ncarcerated pending the juvenil e proceedi ngs.

Regarding the second interest, mnimzing the anxiety and
concern of the accused, there is no evidence that Thomas knew of
the delinquency petition until he was served with the wit and
subsequent |y det ai ned. However, in Brady, the Court of Appeals
recogni zed that not know ng about crimnal charges may actually
generate nore anxiety, and stated, “[t]his sudden awareness that he

was not free, but still being held in jail for charges which had
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been dism ssed the year before, nust have generated a response nore
than nmere anxiety. He had to be frustrated.” Brady, 291 M. at
268. Simlarly, in this case, Thomas was suddenly detained for an
incident that occurred nore than three years before. W pl ace
particul ar enphasis on the fact that Thomas was fourteen years of
age when the incident occurred and he was served with the wit at
the age of seventeen. As we noted above, these three years are
sone of the nost formative years in a person’'s life. For a
teenager, three years and four nonths nay seema lifetinme. It is
reasonabl e to assunme Thomas believed that no charges woul d ever be
filed and he would have been justified in so believing. As the
Suprene Court stated in a footnote in Application of Gault, 387
U.S. 1, 21 n.26, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967), only about
one out of nine youths will be referred to juvenile court in
connection with a delinquent act before the age of 18, although
self-report studies reveal that perhaps 90 percent of all young
peopl e have commtted at |east one act for which they could have
been brought to juvenile court. We therefore find that Thomas
suffered at | east sone prejudice beyond nere anxiety.

Regarding the third interest, limting the possibility that
the defense will be inpaired, Thonmas did not allege that the del ay
inpaired his defense in any way. However, Maryland has |ong
recogni zed that wth a “substantial” delay arises a presunption of

prej udi ce:
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Traditionally, three approaches have been used to arrive
at a determnation of prejudice. One approach is that it
i's incunbent upon the accused to nake a show ng of actual
prejudice or at |east a strong possibility of prejudice
resulting to him or to his defense from the delay

Anot her approach is that prejudice will be conclusively
presuned and necessarily follows fromlong delay. The
m ddl e position, and that used in this State, is that a
certain quantitative and qualitative degree of delay
gives rise to a rebuttable presunption of prejudice and
will shift the burden of going forward with the evidence
from the accused to the State. Before that critical
point is reached, there rests upon the accused, as the
nmovi ng party, the burden of persua[sion].... Once that
critical point has been reached, however, the presunption
of prejudice arises and the burden of going forward with
the evidence shifts to the State. That critical point on
t he delay scale where the presunption arises and where
the burden shifts has been denom nated the point of
“substantial” delay.... [A] delay becones “substantial”
[ depending on] the facts and circunstances of each
particul ar case.

Lawl ess, 13 Md. App. at 232-35 (enphasis added); see also State v.
Ruben, 127 Mi. App. 430, 439-40, 732 A 2d 1004 (1999) (“the wei ght
of unspecified prejudice in the formof pretrial delay ‘increases
with the length of delay,’” and nust be considered in |light of the
reasons for the delay”); WIlson v. State, 34 Ml. App. 294, 299, 367
A 2d 970 (1976) (“the delay of 13 nonths and three weeks ... nust be
considered of sufficient length to invoke the presunption of
prejudice and shift the burden to the State to produce evidence
which will denonstrate that the appellants suffered no prejudi ce by
reason of the delay”).

The Suprenme Court has al so recogni zed that the inportance of
presunptive prejudice increases with the length of delay. Doggett

v. United States, 505 U S 647, 655-56, 112 S. . 2686, 120 L. Ed. 2d
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520 (1992). |In Doggett, the defendant was indicted on federal drug
charges, but left the country before being arrested. 1d. at 648-
49. Over two and one-half years later, he returned to the United
States and lived openly under his own nane. 1d. at 649. Al npst
six years later, Doggett was arrested after a sinple credit check
on peopl e subject to outstanding arrest warrants reveal ed where he
lived and worked. Id. at 650. The Suprenme Court held that
Doggett’s speedy trial rights were violated and described the
Governnment’s negligence and resulting prejudice to Doggett as
fol |l ows:

For six years, the Governnment’s investigators nmade no
serious effort to test their progressively nore
guestionabl e assunption that Doggett was |iving abroad,
and, had they done so, they could have found himwthin
m nutes.... [T]he weight we assign to officia
negl i gence conpounds over tinme as the presunption of
evidentiary prejudice grows. Thus, our toleration of
such negligence varies inversely with its protractedness,
and its consequent threat to the fairness of the
accused’'s trial.... To be sure, to warrant granting
relief, negligence unacconpani ed by particularized trial
prejudice mnust have |lasted I|onger than negligence
denmonstrably causing such prejudice. But even so, the
Governnment’s egregious persistence in failing to
prosecute Doggett is clearly sufficient.... When t he
Governnent’s negligence thus causes delay six tines as
long as that generally sufficient to trigger judicial
review, and when the presunption of prejudice, albeit
unspecified, is neither extenuated, as by the defendant’s
acqui escence [by pleading gquilty], nor persuasively
rebutted, the defendant is entitled to relief.

| d. at 652-53, 657-58 (enphasis added).
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The difficulties in establishing prejudice in crimnal
prosecutions are even nore difficult in juvenile proceedings. As
the Court of Appeals of New York stated:

In crimnal cases, establishing actual prejudice may be
a particularly difficult factor to prove in a speedy
trial analysis due to the fact that tine’'s erosion of
excul patory evi dence and testinony ‘can rarely be shown.’

Determ ning whether the juvenile s defense is inpaired
due to a delay nay be even nore arduous. Typically, a
juvenile released by a court with no direction to
reappear is unlikely to appreciate the inportance of
taking affirmative steps toward the ultimate resol ution
of the case, and is just as unlikely to possess the neans
and sophistication to do so.... In a crimna

prosecution the sheer length of a delay is inportant
because it is likely that “all other factors being equal,

the greater the delay the nore probable it is that the
accused wll be harned thereby.’ The effects of that
kind of delay in the juvenile context may be even nore
profound. A juvenile, experiencing the vicissitudes of
chil dhood and adol escence, is nore likely to suffer from
a lack of nenory than an adult. A juvenile is less
likely than an adult to preserve his or her nenory
concerning the incident in question, his or her
wher eabouts on rel evant dates, the identity of potenti al

W t nesses, and various other crucial details. Thus,
there is an even greater potential for inpairnment of a
juveni |l e’ s defense.

In the Matter of Benjamn L., 92 N Y.2d 660, 668-69, 708 N E 2d 156
(1999) (enphasi s added) (citations omtted).

In this case, we find that the delay of over three years
reached that critical point of being a “substantial” delay where a
presunption of prejudice arose. Accordingly, the burden shifted to
the State to rebut the presunption of prejudice. This the State
has failed to do. W therefore weigh the Prejudice to the

Appel l ant factor in Thomas’'s favor.
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Bal anci ng the four factors, we conclude that Thomas’s right to

a speedy trial was violated.

It is most unfortunate that an

opportunity to treat and rehabilitate Thonas was |ost,® as was the

victims and the public’'s interest in justice. However, given the

extraordinary delay caused by the State’'s lack of diligence, we

nmust reverse the Juvenile Court’s Disposition Oder.

DI SPOSI TION ORDER OF THE CIRCU T
COURT FOR PRINCE GEORGE' S COUNTY
SITTING AS A JUVENLE COURT
REVERSED, CASE REMANDED TO THAT
COURT WTH DI RECTIONS TO DI SM SS THE
DELI NQUENCY PETI TI ON.

COSTS TO BE PAI D BY PRI NCE GECRGE' S
COUNTY.

5 The record before us does not indicate whether Thomas has been invol ved

i n any other delinquent acts.
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