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This appeal is from an order of the Circuit Court for
Mont gonery County apportioning the proceeds of an aggregate
settlenent of clains arising from an autonobile accident and an
order denying the appellants’ Mtion to Arend the court’s order.
The appellants argue alternatively that there was no consent to the
settlenment, that the settlenent agreenent was unethically made and
should therefore be voided, and that the court abused its
di scretion in apportioning the settlement. W affirmthe court’s
order apportioning the settlenent, except with regard to the
attorney fees assessed agai nst the appell ants.

Facts of the Case

This case had its genesis in a tragi c autonobile acci dent that
t ook place on June 30, 1994. doria Illiano was driving southbound
on Route 27 in Montgonery County, Mryl and. Sara Illiano, her
i nfant daughter, and G useppina Scanardella, her nother, were
passengers in the car. Jeffrey Fletcher, a teenager driving
nort hbound on Route 27, lost control of his car, crossed over the
center line, and violently struck the Illiano vehicle head-on.
Goria s injuries kept her in the hospital for several weeks, and
eventual ly proved fatal. She was twenty-four years old and had
been married to Fausto Illiano for eighteen nonths. G useppi na
Scamardella, who was forty-eight years old at the tinme of the
accident, also suffered severe injuries. Sara, then six nonths
ol d, escaped with mnor physical injuries. G useppina Scamardella

and her husband, Cresenzo Scanardella, the appellants, who are



citizens of Italy and reside in that country, and who speak very
little English, retained Paul D. Bekman (Beknan) to represent them
for clainms arising out of the accident. Fausto Illiano retained
Bekman on his own behal f, on behalf of Sara, and on behalf of his
wife' s estate, of which he is the personal representative.

Statenent of the Case

On Cctober 17, 1994, suit was filed in the Grcuit Court for
Mont gonery County against Fletcher, his enployer, WIIliam Jarcy
(doing business as WIlliam Jarcy’s Film Delivery Service), and
Century Ford, Inc. (Century Ford). On August 28, 1995, Century
Ford filed a notion for sumary judgnent. On February 16, 1996,
the circuit court granted summary judgnent in favor of Century
Ford. That decision was appealed to this Court and was affirmed on
April 7, 1997.

I n Cctober 1995, Fausto Illiano and Cresenzo Scanardel | a nmet
with Bekman to discuss settlenent of their clainms in the event
judgnment in favor of Century Ford was affirmed on appeal. It was
proposed that they would accept from Fletcher and Jarcy (the
def endants) $1.25 nmillion in settlenment of their clains. The
ampunt of the settlenent offer represented the full extent of
i nsurance coverage of the defendants. No apportionnment of the
settl enent proceeds anong the parties was proposed. It was,
however, proposed that the parties would | ater agree to a division

of the settlenent. |f, after acceptance of the $1.25 mllion



settlenent, agreenent could not be reached on a division of the
proceeds, the parties would obtain other counsel, and the court
woul d have to apportion the nonies. Although it is disputed by the
appellants, it seens clear that assent to this plan was given by
all the parties.

Pursuant to the parties’ agreenent, Bekman accepted the offer
of $1.25 mllion in settlenent of the parties’ clains. At Bekman's
request, G useppe D Rosano, the appellants’ nephew, who was acting
as a go-between for the appellants and Bekman, conveyed to the
Scamardel | as Beknman’s proposal that the funds be allocated ninety
percent (90% to the clains of Fausto Illiano, Sara Illiano, and
the estate of Goria Illiano, and ten percent (10% to the clains
of M. and Ms. Scanardella. Wen D Rosano advi sed Bekman that the
appel l ants rejected the proposal, Beknman asked Di Rosano to inform
them that they should retain other counsel. The appell ants,
t hrough D Rosano, hired new counsel.

On July 16, 1997, when it had becone apparent that counsel for
the parties could not agree, Bekman filed a Mdtion to Allocate the
Proceeds of Settlenent. After filing the notion to allocate
Bekman withdrew from further participation in the case. I n
response to the notion to allocate, the appellants, through new
counsel, objected to a division of the proceeds in the manner
pr oposed. In an anmended reply, they asserted that they had not

consented to the settl enment.



On March 11, 1998, the court, sitting as trier of fact,
concluded after plenary hearings that the appellants had consented
to the settlenent and that Bekman had not breached any duties to
them The court received evidence regarding the injuries to Ms.
Scamardel la, the four-week period of hospitalization of Goria
bef ore her death, and the econom c and noneconom c | osses to Sara
and Fausto due to Qdoria s death. The court allocated the
settlenent nonies in a nmanner proportionate to the respective
injuries sustained and in consideration of the |law of danmages
applicable to the parties’ clains.! Attorney fees of one-third
were deducted from the parties’ allocations, as per their
contingent fee arrangenent. The appellants object to paynent of
the contingent fee out of their share of the settlenent.. After
further hearing on April 17, 1998, the court denied the Appell ants’
Motion to Amend Judgnent and entered judgnent accordingly. The
appel l ants have appeal ed those determ nations, their appeal being
tinmely noted on May 8, 1998.

Questi ons Presented

The appel l ants present two questions for our review, which we

have recast in an abbreviated form

The allotnents, prior to the subtraction of attorney fees,
were as foll ows:

G useppi na Scanar del | a: $ 96, 870. 74 7.75%
Estate of Goria Illiano: $ 66, 120. 65 5.29%
Fausto |l Ili ano: $470, 569. 72

37.65%
Sara Illiano: $616, 438. 89 49. 31%



Did the trial court err in finding that
the appel l ants had aut horized settl enment
of their clains when their assent was
ar guabl y anbi guous and when they were not
informed of the apportionnment of the
settlenment prior to their consent being
solicited?

1. Ddthe trial court abuse its discretion
in allocating the $1.25 mnmllion in
settl enment proceeds?
In response to Question I, we say, "no." |In response to Question
1, in the main we say, "no." On the issue of the court’s
allotnment of attorney fees, we reverse and renand.

St andard of Revi ew

The two questions presented to us necessitate that we enpl oy
different standards of review W will set out those standards at
t he begi nning of the substantive discussion of each issue bel ow

Di scussi on

Authority to Settle

We begin by noting that it is well settled that the attorney’s
authority to settle clains is a question of fact.

[ T] he burden of proof of express authority of
an attorney to conpromse a claimrests upon
the party asserting such authority. This is
SO0 because the attorney-client relationshipis
governed by the | aw of agency and the issue of
burden of proof nust be determ ned by agency
principles. As the Court of Appeals observed
in Fertitta v. Herndon, 175 Md. 560 (1939):

“[Where the relation of the agency
is dependent upon the acts of the
parties (as here), the |l aw nakes no
presunption of agency, and then it
is always a fact to be proved, with
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t he burden of proof resting upon the

person alleging the agency to show

not only the fact of its existence,

but also its nature and extent.”
Ki nkaid v. Cessna, 49 Md. App. 18, 23 (1981) (quoting Fertitta v.
Her ndon, 175 Md. 560, 564 (1939)) (second alteration in original)
(added enphasis in original deleted) (citations omtted). When
the trial court determnes a question of fact without a jury, we
review such determnations only to see that they are not “clearly
erroneous.” M. Rule 8-131(c); Shallow Run Limted Partnership v.
State Hi ghway Admn., 113 Md. App. 156, 173-74 (1996) (discussion
of “clearly erroneous” standard of review).

The trial court found as a matter of fact that the appell ees
had authorized Bekman to settle their clainms as a contingency
follow ng upon the failure of the appeal of the summary judgnment of
their clains against Century Ford. There is sufficient evidence in
the record to justify such a determ nation. The testinony of
Bekman and Fausto Illiano, which is the obvious basis for the
court’s conclusion, was that M. Scamardella, at the October 1995
meeting, both verbally (by saying, in Italian, “Yes, | understand”)
and nonverbally (by nodding affirmatively), clearly indicated his
assent to the contingent settlenent plan. We will not disturb the
court’s finding based on that evidence. See Carroccio v. Thorpe,
230 Md. 457, 463-64 (1963) (upholding the trial court’s finding of
authority to settle clains as not clearly erroneous); Poseko v.

Cimtic Control Corp., 198 MI. 578, 584 (1951) (sane).
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Maryl and Lawers’ Rules of Professional Conduct Rule 1.8(q)

The appellants argue in the alternative that Bekman vi ol ated
his ethical duty when representing multiple clients by failing to
make adequate disclosure of all the factors of the aggregate
settl ement before obtaining consent to settle. On that basis, the
appellants believe, the settlenent should be set aside. e
di sagr ee.

The Maryl and Lawers’ Rules of Professional Conduct (MRPC)
provi de that:

A lawer who represents two or nore clients

shall not participate in nmaking an aggregate

settlenment of the clainms of or against the

clients . . . unless each client consents

after consultation, including disclosure of

t he exi stence and nature of all the clains or

pl eas involved and of the participation of

each person in the settlenent.
MLRPC Rule 1.8(g) (1986). The appellants argue that the duty to
disclose “the participation of each person in the settlenent”
requires that each client be infornmed not only of the invol venent
of all other clients in the settlenent, but also of the exact share

of the settlenent proceeds that each is to receive. The weight of

authority does not mandate that view in this case.



The cases that interpret Rule 1.8(g),? including those cited
by the appellants, are in the main about the failure to obtain
consent, not about the scope of disclosure. See ABA, Annot at ed
Model Rules of Professional Conduct 134-35 (3d ed. 1996)
(annotations to Rule 1.8(g)) (citing In re Sonnier, 157 B.R 976
(Bankr. E.D. La. 1993); Knisley v. Gty of Jacksonville, 497 N E.2d
883 (IlIl. App. C. 1986), appeal denied, 505 N E 2d 353 (Il
1987); In re Deloney, 470 NE 2d 65 (Ind. 1984); Estate of Vafi ades
v. Sheppard Bus Serv., Inc., 469 A 2d 971 (N.J. Super. C. Law D v.
1983); &l ahonma ex rel. Cklahoma Bar Ass’n v. Watson, 897 P.2d 246
(Okla. 1994); In re Geen, 354 S.E 2d 557 (S.C. 1987)); see also
Hayes v. Eagl e-Picher Indus., Inc., 513 F.2d 892 (10" Gr. 1975);
Scott v. Randle, 697 N.E. 2d 60 (Ind. C. App. 1998).

Few cases have addressed directly the scope of disclosure
required by Rule 1.8(g). See In re Anonynous Menber of the South
Carolina Bar, 377 S. E 2d 567, 568 (S.C. 1989) (noting the dearth of
rel evant authority); cf. Acheson v. Wite, 487 A 2d 197, 201 (Conn.
1985) (reserving the question of whether an attorney with a
conflict of interest arising from nultiple representation “can

never effectively nmake the required disclosure”). One case that

2Maryl and Rul e of Professional Conduct 1.8(g) cones directly
fromthe ABA Mddel Rules of Professional Conduct 1.8(g) (1983),
whi ch has now been adopted in a majority of states. Rule 1.8(9)
is substantially identical to the prior ABA Mdel Code of
Prof essi onal Responsibility D sciplinary Rule 5-106 (1969), which
is still in force in a few states.
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does seem to support the appellants’ contention directly is
Quintero v. Jim Walter Hones, Inc., 709 S . W2d 225 (Tex. App.
1985). Quintero involved the settlenent of nearly 350 clains of
m srepresentation against a builder. The appellants in that case
had, unbeknownst to them won a separate judgnment against the
appel l ee prior to consenting to a significantly snmaller settlenent.
The Court set aside the settlenment on the basis that the appellants
had not been “informed of the nature and settlenent anmounts of al
the clainms involved in the aggregate settlement, nor were they
given a |list showi ng the nanmes and anounts to be received by the
other settling plaintiffs.” 1d. at 229.

Quintero is distinguishable on its facts from the case sub
j udi ce. Quintero involved a class-action-sized nultiple
representation, where all the plaintiffs were effectively
anonynous, and their clains and their settlenent allocations
unknown to each other. The allocations were to be determ ned by
the plaintiffs’ attorney, and the process was to be overseen by the
defendant’s legal staff. Additionally, upholding the settlenent
woul d have involved a clear injustice, given that the judgnent
previously won by the appellants was several tines the size of the
settlenment that they had agreed to wi thout actual know edge of the
j udgment . None of these elenents are present in the case sub
judice. Here the parties are all well known to each other, as are

their clains. The settlenent anount is plain. A nethod for



formul ati ng the apportionnent was agreed upon, and any resulting
apportionnent either would be disclosed or woul d be transparent.
Finally, there would be no such obvious injustice in upholding the
settlement in this case where it is agreed the maxi numrecovery had
been obt ai ned. In fact, quite the opposite situation pertains
Upsetting the settlenent woul d work agai nst justice.

Additionally, other cases have held that an inconplete
di sclosure did not defeat a consented-to settlenent when the
i nformati on provi ded was adequate to make an intelligent decision
to consent. See Inre Petition of Mal de Mer Fisheries, Inc., 884
F. Supp. 635, 639-40 (D. Mass. 1995) (upholding settlenent even
t hough fact of aggregate settlenment was not disclosed); In re
Anonynmous Menber of the South Carolina Bar, 377 S.E 2d at 568
(stating in dictumthat safeguards to fairness of settlenent were
adequate, and holding that no disciplinary sanction ought to be
i nposed in that particular case, despite the fact that attorney
failed to disclose nanmes and settl enment anounts of other parties to
aggregate settlenent); cf. Acheson, 487 A 2d at 199-200 (uphol ding
the conclusion that “the appellant’s consent to the ternms of the
stipul ated judgnent as they affected her interest in [the property
at issue] did not necessarily depend upon her specific know edge of
what interests in that property mght be retained by other
def endants not simlarly situated”). Li ke these cases, we hold

that the information provided to the appellants was sufficient to
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safeguard their rights, and we do not find the need to apply Rule
1.8(g) with the harsh force of Quintero.

Anot her crucial distinction between the present case and al
the others we have examned is that in this case the deficiency of
di sclosure did not result froma w thholding of information but
rather froma failure to fornulate in advance the apportionnent
itself. This distinction is admttedly rather fine. The
appellants were left wth an obvious uncertainty concerning
apportionnent when nmeking their decision to consent to the
settl enment proposal. On the other hand, the very failure to
formul ate an apportionnent preserved the representation fromthe
major conflict of interest that occurs in aggregate settlenent
cases. 1In cases |like the present one, where the maxi num avail abl e
settl enment was reached, the apportionnment of the settlenent is
exactly the locus of the conflict for the attorney: however nuch
one party receives automatically nmeans a detrinent to the other
party or parties. See North Carolina State Bar v. Wiitted, 347
S.E.2d 60, 64 (N.C. C. App. 1986), aff’'d, 354 S.E 2d 501 (N.C
1987); In re Quardianship of Lauderdale, 549 P.2d 42, 45-46 (\Wsh.
Ct. App. 1976). If the multiple representation is to continue
this conflict may be resolved only by the consent of all the
parties, fully inforned as to the apportionnent of the settlenent.

In the present case, when this particular conflict of interest
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arose the parties sought and obtained separate counsel, thus
avoi ding the conflict.

The appellants further argue that the substitute for
apportionnent--nanely, the agreenent to seek consensus concerning
apportionnment or, failing that, to petition the court to divide the
settl enment proceeds--was void as an “agreenent to agree.” The
appellants cite Horsey v. Horsey, 329 M. 392 (1993), for this
proposition. The agreenent in Horsey was not, however, an
“agreenent to agree” strictly speaking. Rather, it was an
agreenent to agree with a provision for arbitration follow ng upon
a failure to agree. The difficulty canme when both parties waived
arbitration, as was their right.

Because of the waiver of arbitration, the

nmodi fication provision of the Horseys’

separation agreenent is sinply an agreenent to

attenpt to agree in the future, wthout any

gui delines, fornmula or basis for ascertaining

the amount of nodification. I n accordance

with the principles that the terns of a

contract mnust be sufficiently definite for

enforcenent and that a court will not nake a

contract for the parties, it is generally held

that an “agreenent to agree” is unenforceable.
Id. at 420. But for the waiver of arbitration the agreenent in
Horsey woul d have been upheld because it is also generally held
that “[a]n agreenent is not unenforceable for |ack of definiteness
of price or anpbunt if the parties specify a practicable nethod by

whi ch the anmount can be determ ned by the court wthout any new

expression by the parties thenselves. . . . It is sufficient if

12



the agreenment provides that the price shall be the anmount that
arbitrators or that X, a specific third person, shall fix as a fair
price.” 1 Corbin on Contracts 8 4.4, at 581, 583 (Joseph M
Perillo ed., rev. ed. 1993) (footnote omtted); see also 1 E. Allan
Farnsworth, Farnsworth on Contracts 8 3.28, at 402 (2d ed. 1998).
We applied this rule in Hanna v. Bauguess, 49 Ml. App. 87 (1981),
where, reversing the chancellor, we found a | ease purchase option
not void for indefiniteness when its only specification as to price
was that it was to be determ ned by three i ndependent appraisers at
the expiration of the lease. I1d. at 95-96

In the present case, the agreenent as to apportionnent of the
settlenment required the parties to attenpt to agree on a division
and, failing that, to submt the problemto the court. Wen the
parties failed to agree on an apportionnment, the question was
submtted to the court. Nei ther party disputes, and it is
established, that the authority to divide the proceeds of a
settlenment is within the discretionary powers of the trial court,
Jones v. Jones, 259 Ml. 336, 343-44 (1970), and so there is no
objection to the court as a proper arbiter of settlenent
apportionnment as per the parties’ agreenent. Wile the agreenent
as to apportionnment of the settlenent in this case may be unusual
we do not find it to be void for vagueness as an agreenent to

agr ee.
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Finally, we nust enphasize the great seriousness wth which we
take the ethical requirenents of Rule 1.8(g) in cases involving an
aggregate settlenent. In the present case, we find the disclosure,
inits specific context, to be adequate to protect the rights of
t he appell ants. In doing so, we place great weight on the fact
that the parties agreed that the settlement anount represented the
maxi mum potential recovery and, thus, was in the best interest of
everyone. W stress, however, that the fullest disclosure is the
best disclosure, and note that other courts have used an attorney’s
failure of appropriate disclosure as the grounds for setting aside
the apportionment of a settlenent, In re Cuardianship of
Lauderdal e, 549 P.2d at 45-46; as the grounds for setting aside an
entire settlenment, Quintero, 709 S.W2d at 229; and as partia
grounds for disbarnment in a disciplinary proceeding. Witted, 347
S.E. 2d at 64.

D vision of Settl enent Proceeds

Finally, we have been asked to review the court’s division of
the settlenent proceeds. That is an action within the discretion
of the court. ““TJludicial discretion” neans ‘that power of
deci sion exercised to the necessary end of awarding justice and
based upon reason and |law, but for which decision there is no
speci al governing statute or rule.”” Colter v. State, 297 Ml. 423,
426-27 (1983) (quoting Saltzgaver v. Saltzgaver, 182 Ml. 624, 635

(1944) (quoting Renzo D Bowers, The Judicial Discretion of Trial
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Courts 8§ 10, at 13-14 (1931))). The Court of Appeals has
previously held that the power to divide and distribute the
proceeds of the settlenment of a tort claimis such a discretionary
power. Jones, 259 Ml. at 343-44; cf. Ross v. Ross, 90 Md. App
176, 188, judgnent vacated on other grounds, 327 M. 101 (1992)
(hol ding that “both the anmount and manner of paynent of a nonetary
award [followi ng divorce] are conmtted to the discretion of the
trial court”).

It follows, therefore, that we wIll review the court’s
distribution of tort claimsettl enent proceeds for an abuse of the
court’s discretion. W wll find an abuse of discretion only if
“the ruling either does not logically follow fromthe findings upon
which it supposedly rests or has no reasonable relationship to its
announced objective.” North v. North, 102 Md. App. 1, 14 (1994);
see also id. at 13-14 (nore conplete discussion of “abuse of
di scretion” standard of review). The appellants make severa
specific argunments concerning the court’s exercise of discretion in
this matter. We will address each briefly in turn.

First, the appellants argue that the appellees’ share of the
settlenment is limted to the anount they indicated in the Mtion to
Al | ocat e. For this proposition they cite Scher v. Altonare, 278
Md. 440 (1976), wherein the Court of Appeals stated that “the
recovery, if any, by the plaintiff cannot exceed in nature or

amount either the danage proved or the sum clained in the ad
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dammum whi chever is the lesser.” 1d. at 442. \What was at issue
in Scher was damages, proven or pled, as an elenent of a claimat
| aw. Of course, that rule has no relevance to the equitable
di vision of settlement proceeds by the court. Even if Scher were
rel evant, we would note that the statenent quoted above is dictum
See Falcinelli v. Cardascia, 339 Mi. 414, 423 (1995). The Court of
Appeal s has since clarified the rule, given the liberality of the
rul e on anmendi ng conplaints, Ml. Rule 2-341, and has held “that the
ad dammum does not inherently Iimt the power of the jury to render
a verdict and does not inherently limt the power of the court to
enter a judgnent.” Falcinelli, 339 MI. at 427. An anmendnent to an
ad dammum cl ause of a conplaint may be nmade at al nost any tine,
even after a jury verdict has been returned. See MI. Rule 2-341(b)
Commttee note; see also Owens Corning v. Bauman, No. 98-744, 1999
WL 41997, at *39 (Md. Ct. Spec. App. Feb. 1, 1999). Finally, if it
needed to be pointed out, we would note that the appellees’
Proposed Fi ndings of Fact and Conclusions of Law filed with the
court before its apportionnment of the settlenment was in accord with
t hat apporti onnent.

Second, the appellants argue that the nmethod used by the court
to divide the settlenent, nanely cal cul ating proportional shares
rather than equal shares, was an abuse of discretion. To the
contrary, the clear policy in Maryland is for proportional shares.

See Md. Code (1974, 1998 Repl. Vol.) 8 3-904(c)(1) of the Courts
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and Judi cial Proceedings (CIP) Article (Maroon Vol une) (*[ D] amages
may be awarded to the beneficiaries proportioned to the injury
resulting fromthe wongful death.”). Wthin the contenplation of
that policy is the requirenment that even proportional awards be
reduced by statutory damage award caps. See id. 88 3-904(c)(2),
11-108(b), (d). If the court had used another nethod of
apportioning the settlenent, we would be prepared to entertain an
abuse of discretion argunent. As it is, the court’s use of the
proportional shares nethod was clearly not an abuse of discretion.

Third, the appellants argue that because the accident took
pl ace on June 30, 1994, a date during the period when Maryl and’ s
statutory cap on noneconom c¢ danmages did not apply to w ongful
death clains,® the appell ees have received a kind of windfall in
that their share of the settlenment was not calculated with the
statutory cap in mnd. The appellants argue that the court’s
refusal to take the cap into consideration was an abuse of
di scretion. Discretion does not nean whatever the court

arbitrarily wlls; rather “discretion neans ‘sound discretion

3On March 11, 1993, the Court of Appeals decided United
States v. Streidel, 329 Ml. 533 (1993), holding that CJP § 11-
108, Maryland s statutory cap on noneconom ¢ damages, did not
apply to wongful death clains. Streidel, 329 MI. at 537. The
follow ng year the General Assenbly passed an anendnent to § 11-
108 explicitly including wongful death clains wthin the cap,
effective Cctober 1, 1994. Judgnents--Limtations on Nonecononi c
Damages Act, ch. 477, 1994 Mi. Laws 2292 (codified as anended at
CJP 8 11-108); see also Cole v. Sullivan, 110 Md. App. 79, 91
(1996).
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guided by law.’” Saltzgaver, 182 M. at 632. In this case, the
| aw forbids the retrospective application of the statutory damages
cap. See United States v. Searle, 322 Ml. 1, 5-6 (1991) (holding
that “absent clear legislative expression to the contrary, statutes
are to be applied only prospectively and shall not be given
retroactive effect. The $350,000 cap is prospective only and
shoul d not be given retroactive effect as a presunptive maxi muni).
Because the cap woul d not have applied to any judgnent rendered in
this case, it is no abuse of discretion not to have applied it to
t he appellees’ shares in calculating the division of settlenent
pr oceeds.

Fourth, the appellants suggest that the appellees were the
beneficiaries of another kind of windfall, in this case one fl ow ng
fromthe fact that the insurance policies by which the settlenent
was paid were of the *“aggregate coverage” type rather than the
purportedly nore comon “per person/per occurrence” type, thus
affording the appellees a | arger share of the settlenent than they
woul d ot herwi se have received. Regardl ess of the truth of this
claim it is manifestly irrelevant. A court in the exercise of its
di scretion should not rest its decision on a hypothetical case,
particularly not on one contrary to the actual facts. Cf. Sininger
v. Sininger, 300 Mdl. 604, 616 (1984) (“[T]his Court deci des actual
cases, not hypotheticals.”). W find no abuse of discretion in

this matter.
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Fifth, the appellants assert that there was no conpetent
evidence to support the court’s apportionment of noneconomc
damages to the appellees and that the court’s apportionnments in
that regard constitute an abuse of discretion. Danmages in the case
of the wongful death of a spouse or the parent of a mnor child

are not limted or restricted by the

“pecuniary |oss” or “pecuniary benefit” rule

but may include damages for nental anguish

enotional pain and suffering, |oss of society,

conpani onship, confort, protection, marital

care, parental care, filial care, attention

advi ce, counsel , trai ni ng, gui dance, or

education where applicable .
CIP 8§ 3-904(d); see also Daley v. USAA, 312 M. 550, 553 & n.2
(1988). In the present case, the court heard testinony from Fausto
II'liano who, speaking in a |anguage that is not his nother tongue,
described the |oss experienced by his infant daughter and by
hi nsel f. This testinony was not challenged at the tine it was
given nor afterward in the appellants’ Mtion to Anend. | t
certainly is no abuse of discretion for the court to have found
this testinony conpetent evidence when apportioning nonecononic
damages to the appell ees.

Finally, the appellants object to the paynent out of their
share of the settlenent of attorney fees to Bekman. The appell ants
had entered into a contingent fee contract with Bekman in July
1994, agreeing that he should be paid 33 1/3 percent of the gross

ampunt recovered for legal services rendered, including the

conprom sing of their clains. The appellants claim that the
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contingency fee should not be assessed against their share of the
settl ement because Bekman | abored under a conflict of interest
t hroughout his representation of all the parties. The trial court
explicitly found, however, that there was no conflict of interest
in M. Bekman's representation of all the parties to the settl enent
in the period before the appellants indicated di sapproval of the
proposed settlenent distribution. Such a determnation of a
conflict of interest is a question of fact. See Attorney Gievance
Commin v. Kent, 337 Md. 361, 379 (1995) (citing Austin v. State,
327 Md. 375 (1992); In re Special Investigation No. 231, 295 M.
366 (1983); McCoy v. Warden, 234 Md. 616 (1964); Pressley v. State,
220 Md. 558 (1959)) (“Wile the law is clear that the nere
representation by one |awer of two defendants charged with the
same of fenses does not of itself constitute a conflict of interest,
whet her or not a conflict exists nust be determned by the facts of
each individual case.”). As noted above, we review the court’s
determ nation of questions of fact only to insure that they are not
clearly erroneous. Ml. Rule 8-131(c); Shallow Run Limted
Partnership, 113 Ml. App. at 173-74. W find no clear error here.

We are concerned, though, that the appellants be charged
appropriately for their representation by Bekman. That
representation was on a contingency basis. The rul es governing
remuneration of an attorney under such circunstances are clear. A

contingent fee is earned only on the occurrence of the contingency,

20



but his subsequent dismssal wll not affect his right to the
conti ngent fee. See 7A C. J.S. Attorney & Cient 8§ 313, 319
(1980). If the attorney-client relationship ends before the
occurrence of the contingency, his conpensation is determ ned by
how the rel ationship ended. If the attorney is discharged for
cause in a situation in which the attorney conmts serious
m sconduct, he will receive no conpensation. See Sonmuah v. Fl achs,
352 Md. 241, 256 (1998). |If the attorney is discharged for cause,
but the cause is only the good faith dissatisfaction of the client
with representation during which the attorney has acted
conpetently, then the attorney is entitled to be conpensated for
t he reasonabl e val ue of services rendered prior to discharge. See
id. at 256, 258. Under such circunstances, in a contingent fee
contract the attorney nust await the occurrence of the contingency
bef ore he can claimeven the reasonabl e val ue of his pre-discharge
services. See id. at 256. Finally, if the attorney is discharged
W t hout cause, i.e., when the client has “no basis for being
di ssatisfied with the attorney’s services or the discharge is in
bad faith,” or if the attorney hinself wthdraws wth
justification, then he may recover a fee quantumneruit imredi ately
upon di scharge or withdrawal. See id. at 255.

In the present case, we do not find the record conpl ete enough
to make the requisite determnations of these issues. W find

insufficient information to determ ne when Bekman's representation
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of the appellants concluded; whether that conclusion was a
di scharge by the appellants or withdrawal by Bekman, and, if it was
a discharge, what the grounds for the discharge were; when the
contingency, in this case, the settlenent, occurred; and what the
grounds for the discharge were.* There is certainly no information
with which to calculate a quantum neruit fee should that be the
required result. See id. at 265-66. We therefore reverse the
circuit court’s assignnent of attorney fees and remand the case to
the circuit court to nake the appropriate determ nations.

Concl usi on

We affirm the judgnents of the circuit court against the
appel lants on all issues except that of the attorney fees charged
agai nst the appellants’ share of the settlenent. On that latter
issue, we remand to the circuit court to nmake the requisite

determ nations in accord with this opinion.

“ln the record, anpong the parties’ exhibits, we did find a
letter fromPeter A Allegra, one of the appellants’ new
attorneys, dated April 18, 1997, and inform ng Bekman t hat he,

Al l egra, was taking over representation of the appellants. There
is also in the record a letter from Bekman to the defendants
attorney, dated April 23, 1997, that “confirnms the fact that the
parties will accept” the settlenent offer. These exhibits
suggest to us that Bekman ended his representation of the

appel lants prior to the occurrence of the rel evant contingency,
nanmely, the formal acceptance of the settlenent. W wll,
however, |eave such determ nations to the circuit court on
remand.
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JUDGVENT  AFFI RVED, EXCEPT WTH
REGARD TO THE |SSUE OF ATTORNEY
FEES, VH CH WE REVERSE AND REMAND.

COSTS TO BE PAID 75% BY THE
APPELLANTS; 25% BY THE APPELLEES.
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Scamardella v. Illiano, No. 879, Septenber Term 1998

HEADNOTE: ATTORNEY AND CLIENT — RETAINER AND AUTHORITY —
SETTLEMENTS, COVPROM SES, AND RELEASES —I| N GENERAL

Rul e of professional conduct did not require that
settlenent be set aside, despite the fact that the
appel l ants were not inforned of the exact anpbunt of the
portion of an aggregate settlenent they would receive,
when the parties, their respective clainms, and the total
settl ement anount were all well known; when apportionnent
of settlenent was not actually nmade, but a nmethod for
formul ati ng the apportionnment was agreed upon, and any
resulting apportionnent either would be disclosed or
woul d be transparent; and when there would be no obvi ous
injustice in upholding the settlenment when it was agreed
the maxi numtotal recovery had been obtained. Rules of
Prof. Conduct, Rule 1.8(Q).



