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This appeal is from a denial of a petition for a wit of
mandanmus filed by Mchael |. Bozeman, the appellant, requesting
review of a disability determnation by the D sability Review Board
of the Prince CGeorge’s County Police Pension Plan, the appellee.
W reverse the decision of the circuit court and remand for
reconsi derati on.

Facts and Statenent of the Case

M chael |. Bozeman served for al nost eight years as an officer
of the Prince George’s County Police Departnent. On Septenber 29,
1994, the appellant suffered an on-the-job notorcycle accident,
subsequent to which he began to suffer serious back pain. As a
participant in the Prince George’'s County Police Pension Plan
(Plan), he sought a determ nation of disability.

The appellant’s case was examned by the Plan’s Mdi cal
Advi sory Board, which reported on May 2, 1996, that he was unfit
for further duty as a police officer. On May 9, 1996, the
Disability Review Board (DRB) nmade a prelimnary determ nation that
t he appel |l ant was di sabled within the nmeaning of the Plan but that
his disability was not service connected. The appellant requested
a formal hearing, which was held before a hearing exam ner on
Sept enber 20, 1996. The hearing exam ner issued his findings and
recommendati ons on Novenmber 27, 1996. He determ ned that the
appel l ant was di sabl ed under the definition of the Plan. He also
determ ned that, under the standard of Rule 9(h), because appel | ant

had a prior, asynptomatic back condition, which was nade



synptomati c by his Septenber 29, 1994, accident, his disability was
not service connected. Such a determnation of disability not
service connected would result in a smaller pension.

On Decenber 12, 1996, the DRB adopted the findings and
recommendati ons of the hearing examner. On Decenber 19, 1996, the
appel |l ant requested a reconsideration by the DRB, which was denied
on February 13, 1997. The appellant filed a petition for a wit of
mandanmus with the Grcuit Court for Prince George’s County on March
20, 1997, which was amended on Cctober 29, 1997. He also filed a
motion for summary judgnment on Septenber 19, 1997. A hearing on
the petition and the notion was held on Novenber 25, 1997, after
whi ch the court requested further information on the devel opnent of
the Plan and its acconpanying Rules. On March 19, 1998, the court
i ssued an order and opi nion denying the appellant’s petition for a
wit of mandamus and notion for sumrary judgnent, and affirmng the
determ nation of the DRB

Thi s appeal was noted on April 8, 1998.

Questi on Presented

The appel | ant presents one question for our review

Is the pre-existing condition section of Rule 9(h) of the
Rul es of Adm nistrative Procedure adopted pursuant to the
Prince George’'s County Police Pension Plan invalid
because it is inconsistent with the provisions of the
Pl an?

To that question we answer yes.

St andard of Revi ew




The standards of review of adm nistrative decisions are well
known. W have set them out at length in an opinion in a case
simlar to the one sub judice:

Qur role in reviewing an adm nistrative
decision is “precisely the sane as that of the

circuit court.” Li ke the circuit court, we
must review the admnistrative decision
itsel f.

“Judicial review of admnistrative agency

action is narrow.” In reviewing the Board’ s
decision, this Court nust not engage in
judicial fact-finding. Nor may we supply
factual findings that were not nade by the
Boar d. Moreover, this Court may not uphold
t he agency’ s deci sion “unl ess it IS

sust ai nabl e on the agency's findings and for
t he reasons stated by the agency.”

Factual findings nmade by an agency are
bi nding upon a reviewing court, so long as
they are supported by substantial evidence.
Substanti al evidence has been defined as nore
than a scintilla of evidence. Further, the
i nferences reasonably to be drawn from the
facts are also left to the Board. “*‘The Court
may not substitute its judgnent on the
gquestion whether the inference drawn is the
right one or whether a different inference
woul d be better supported. The test 1is
r easonabl eness, not rightness.’”” Moreover, an
appellate court nust “review the agency’s
decision in the light nost favorable to the
agency, since decisions of admnistrative
agencies are prima facie correct and carry
with themthe presunption of validity.”

As we said in Mrtinmer v. Howar d
Research, 83 Ml. App. 432, 441, 575 A 2d 750
(1990), a decision is “not in accordance with
law when it is

arbitrary, illegal or capricious.
I n maki ng a determ nation of whet her
the Board of Appeals’ decision is



arbitrary, illegal or capricious,
the reviewing court nust decide
whet her the question before the
agency was fairly debatable. An
issue is fairly debatable if
reasonabl e persons could have
reached a different conclusion on
t he evidence and, if so, a review ng
court may  not substitute its
j udgnent for t hat of t he
adm ni strative agency. The fairly
debatable test is analogous to the
clearly erroneous standard under
Rule 8-131(c) and a decision is
fairly debatable if it is supported
by substantial evidence on the
record taken as a whol e.

In contrast to findings of fact, however,
an agency’s interpretation of Jlaw is not
entitled to deference. When the question
before the agency involves interpretation of
an ordinance or statute, our review is nore
expansive. W are not bound by the agency’s
interpretation. Thus, “a reviewing court is
under no constraints in reversing an
admnistrative decision which is premsed
sol el y upon an erroneous conclusion of law”

Anhalt v. Montgonery County, 113 M. App. 14, 20-23 (1996)
(internal citations omtted).

Di scussi on
Prince George’'s County Code, the Plan, and the Rul es

The Prince George’s County Council authorized by ordi nance the
establishment of a police pension plan:

The County Executive shall be authorized to
establish, by agreenent, police and fire
pension plans applicable to all unifornmed
enpl oyees occupyi ng classified service
positions allocated to public safety classes
of work within t he Pol i ce and Fire



Depart nents. Any such pension plans, upon

establishnment, may not be anmended to |essen

the benefits provided therein or to bind the

County to finance or mnake contributions

thereto, unless such anmendnents are approved

by | egislative act of the County Council.
Prince CGeorge’s County, M., Code § 16-231(a) (1995). The Pl an was
established inits current formin 1973 and revised and restated in
1983 and 1991. See Prince George’s County, M., Police Pension
Pl an, Preanble (1991).

The Plan provides specifically for disability retirenent
benefits. Such benefits follow upon a determnation of disability.
That determnation is nade by “the Disability ReviewBoard . . . in
accordance with the rules of procedure of the D sability Review
Board as shall be in effect fromtine to tinme and as set forth in
the Appendix [to the Plan].” 1d. 8 4.2(b)(1). Wen the DRB nmakes

a determnation of disability,? it nust also nake a determ nation

of “whether said disability was or was not caused by an injury or

The standards for determining disability are as foll ows:

A Participant shall be retired on a Disability Retirenent

Date if he neets all of the following conditions on or after

January 1, 1973:
(1) The Participant is so disabled, nentally or
physically, that he is unable to fill any position then
avai l able to himas an Enpl oyee.
(2) Hs disability is likely to be of |ong duration.
(3) His disability has not resulted fromservice in the
armed forces of any country for which he receives a
mlitary pension, was not caused or connected with
chronic al coholismor addiction to narcotics or use of
drugs prohibited by law, or resulted from his engagi ng
inacrimnal act or an effort to bring about the
injury of hinself or any other person.

Prince George’s County, M., Police Pension Plan 8 4.2(a) (1991).
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sickness suffered as a result of his perfornmance of his duties as
an Enpl oyee. Such determ nation shall be based on all of the
evi dence presented to the Disability Review Board, or otherw se
obtained by it, in connection wth its determnation of
disability.” 1d. 8 4.2(b)(3).

As is noted above, such determnations are to be made “in
accordance with the rules of procedure of the D sability Review
Board.” Among those rules is Rule 9(h), which specifically
addresses the determ nation of whether disabilities are service
connect ed. 2 Rule 9(h) was adopted by the DRB in 1990 and
subsequently included in the 1991 revision of the Plan. The 1991
revision was approved by the County Executive. There is nothing in
the record to indicate that the Prince George’s County Council ever
addressed this change to the Plan and Rul es.

Subst anti ve Law versus Procedural Rul es

W now return to the question presented by the appellant,

nanely, did the DRB exceed its authority when it adopted Rule 9(h)?

2The rule in its entirety reads:
In determ ning whether an injury or illness is service
connected, the Participant nust show that the injury or
illness was directly and substantially caused by an
enpl oynent rel ated accident, occurrence or condition.
A pre-existing physical or nental condition found in
the Participant which is aggravated by an enpl oynent
rel ated accident, occurrence or condition and renders
the Participant disabled, does not give rise to a
service connected disability.

Prince George's County, M., Police Pension Plan, Rule 9(h).
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It is well established that, while an adm nistrative agency
may, by statute, be del egated rul e-making authority, that authority
is limted in scope.

[A] legislatively delegated power to nake

rules and regulations is admnistrative in

nature, and it is not and cannot be the power

to mke laws; it is only the power to adopt

regulations to carry into effect the wll of

the legislature as expressed by the statute.

Legislation may not be enacted by an

adm ni strative agency under the guise of its

exercise of the power to nmke rules and

regul ations by issuing a rule or regulation

whi ch is inconsistent or out of harnony wth,

or which alters, adds to, extends or enlarges,

subverts, inpairs, limts, or restricts the

act bei ng adm ni stered.
| nsurance Conmir v. Bankers Indep. Ins. Co., 326 Ml. 617, 624
(1992) (citing Mayor and Gty Council of Baltinmore v. WIlliamE
Koons, Inc., 270 M. 231, 236-37 (1973)). In this case, the
authority inplicitly delegated from the Prince George’'s County
Counci |l through the County Executive to the D sability Review Board
was to formulate “rules of procedure.” Prince George s County,
Md., Police Pension Plan §8 4.2(b)(1) (1991). Additionally, the
Prince George’s County Council specifically reserved the right to
pass on any changes to the Plan that “lessen the benefits” provi ded
inthe Plan. Prince George’s County, M., Code § 16-231(a) (1995).
If a rule is in fact an attenpt to mneke substantive |[aw,
particularly an attenpt to |l egislate a decrease in benefits, then

it must be set aside as extral egal and invalid.



Substantive law is defined as “[t]hat part of l|aw which
creates, defines, and regulates rights and duties of parties, as
opposed to ‘adjective, procedural, or renedial law,’ which
prescribes nmethod of enforcing the rights or obtaining redress for
their invasion.” Black’s Law Dictionary 1429 (6'" ed. 1990) (citing
Allen v. Fisher, 574 P.2d 1314, 1315 (Ariz. C. App. 1977)).
Despite the clear definitions, in practice the distinction between
substantive and procedural law is oftentinmes a notably difficult
one to nmake. See, e.g., E.B. v. Wsconsin, 330 N.W2d 584, 591
(Ws. 1983). The rule in question in the present case, however
does not present an especially difficult case.

The sentence in question fromRule 9(h) reads as follows: “A
pre-existing physical or nental condition found in Participant
whi ch is aggravated by an enploynment rel ated accident, occurrence
or condition and renders the Participant disabled, does not give
rise to a service connected disability.” Prince George's County,
Md., Police Pension Plan, Rules of Adm nistrative Procedure Rule
9(h). The appellant attacks this sentence as a substantive
[imtation of his rights under the Plan. The appellee dismsses it
as sinply a standard of causation codified in the Rules for the
sake of uniformty in disability review decisions. The circuit
court referred to it as a “standard of review and felt itself
constrained by it. \Watever |abel one places on the sentence in

question, it is clearly a statenent of substantive law. Cf. County



Counci| for Montgonery County v. Investors Funding Corp., 270 M.
403, 473-74 (1973) (noting that judicial standards of review are
matters of substantive |aw); Dersookian v. Helmck, 256 M. 627
631 (1970) (noting that the standard of causation in tort cases is
a matter of substantive law); Black v. Leatherwod Mdtor Coach
Corp., 92 Md. App. 27, 39 (holding that Maryland s statutory cap on
noneconom c damages is a part of its substantive law), cert.
deni ed, 327 Ml. 626 (1992).

And while Rule 9(h) does not decrease rates of retirenent
conpensation or delete categories of benefits, it does deprive a
class of Plan participants, nanely, those, |ike appellant, wth
totally asynptomatic conditions nmade synptonmatic solely by service-
related illnesses or injuries, of a higher |evel of benefits which
they may be entitled to receive, thus effectively |I|essening
benefits provided under the Plan w thout the Prince George’s County
Council having ratified such a provision. See Bankers |ndep. Ins.
Co., 326 Md. at 623 (citing Falik v. Prince CGeorge’s Hosp. and Med.
Ctr., 322 M. 409, 417 (1991)) (holding that “an adm nistrative
regul ation nust be consistent with the letter and policy of the
statute under which the adm nistrative agency acts”).

W thus hold that Rule 9(h) as adopted by the DRB is
extralegal and invalid, and ought not to be applied in the
determ nation of service-related disability cases.

Mandamnus



As is well known, the wit of nmandanus is not a wit of right,
but lies within the discretion of the court. “However, the
di scretion accorded to the court is not arbitrary, but nust be
exerci sed under the established rules of law. . . .” Tol bert v.
Phi | adel phia, Baltinore & Washington R R Co., 126 Md. 569, 575
(1915). Because the court below, in denying the appellant’s
petition, felt itself constrained by Rule 9(h), which we have now
invalidated, it could not have exercised its *“sound | egal
discretion,” Ipes v. Board of Fire Conmmirs of Baltinore, 224 M.
180, 183 (1961), as it is required to do. See Saltzgaver wv.
Sal tzgaver, 182 Ml. 624, 635 (1944) (quoting Renzo D Bowers, The
Judi cial Discretion of Trial Courts § 10, at 14 (1931)) (“'It is
obvious that if a special statute prescribed a decision, there is,
in all instances comng within its purview, a restraint upon the
j udge whi ch precludes the exercise of a discretion by him for the
very word ‘discretion’ inplies the absence of restraint.'”). W
therefore reverse the decision of the circuit court and remand the
case to it to reconsider the appellant’s petition for a wit of
mandanus w thout regard to the substantive law portion of Rule
9(h).

REVERSED AND REMANDED.

COSTS TO BE PAI D BY THE APPELLEE.
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Bozeman v. Disability Review Board of the Prince CGeorge’s County
Pol i ce Pension Plan, No. 837, Septenber Term 1998

HEADNOTE: Rul es of procedure for determning service connected
disability that specified that “[a] preexisting physical or
mental condition found in participant which is aggravated by
an enploynent related accident, occurrence or condition and
renders the participant disabled, does not give rise to a
service connected disability” was held to be a statenent of
substantive | aw and a change to a pension plan that |essened
benefits, and was thus found to be extral egal and voi d under
a pension plan that authorized only “rules of procedure” and
ordi nance that required pension plan changes that |essened
benefits to be passed on by county council. Prince George’s
County Code 8§ 16-231(a); Prince CGeorge’s County Police Pension
Plan 8 4.2(b)(1); Prince CGeorge’s County Police Pension Plan,
Rul es of Adm nistrative Procedure Rule 9(h).



