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This case arises out of a workers’ conpensation claimfiled
by Wlliam R Glchrist, Sr., appellee, against his enployer, ABF
Frei ght Systens, Inc., appellant. The Wrkers’ Conpensation
Comm ssi on deni ed appellee’s claimfor conpensation, but the
Crcuit Court for Anne Arundel County, after a jury trial,
awar ded conpensation. Appellant first filed a tinely post-
deci sion notion for rehearing but then sought judicial review
while its post-decision notion was pendi ng. The sol e issue
before us is whether a party’s petition for judicial review of an
ot herw se final decision of the Conm ssion is effective. W hold
that the petition filed in this case was effective, and
therefore, affirmthe judgnent of the circuit court.

Appel | ee recei ved conpensation from January 26, 1996, to
February 18, 1996 and, subsequently, filed a claimfor additional
benefits. On Decenber 13, 1996, the Comm ssion held a hearing on
that claim and on Decenber 24, 1996, the Comm ssion denied it.
On Decenber 31, 1996, appellee filed a notion for rehearing,
pursuant to 8 9-726 of the Maryl and Annotated Code, Labor &

Empl oynent article (“LE’). Because the notion was filed within
15 days of the decision, it extended the tinme for filing a
petition for judicial review See MI. Code, LE § 9-726(a) (Supp.
1998). On January 13, 1997, before the Conm ssion ruled on the
notion, appellee filed a petition for judicial reviewin the
Crcuit Court for Anne Arundel County. On January 29, 1997, the

Comm ssi on denied the notion for rehearing.



In the circuit court, appellant filed a notion to dismss
the petition on the ground that the circuit court | acked
jurisdiction because the Conm ssion had not rendered a final
decision prior to the filing of the petition for judicial review
The circuit court denied the notion to dismss, and the case was
tried on Decenber 2, 1997. The trial resulted in a jury verdict
in favor of appellee. Appellant appealed to this Court and
argues that the circuit court erred in denying the notion to
di sm ss because the circuit court |acked jurisdiction.

Di scussi on

Appel l ant correctly observes that the Comm ssion nmust have

rendered a final decision before it could be judicially revi ened.

See Montgonery County v. Ward, 331 Md. 521, 526 (1993); Holiday

Spas v. Montgonery County, 315 Md. 390, 395-96 (1989); Mirray

Int’l v. Graham 315 Md. 543, 553 (1989); M ssion Hel pers v.

Beasl ey, 82 Md. App. 155, 161 (1990). Appellant argues that
appellee’s tinely notion for rehearing pursuant to LE 8§ 9-726
destroyed the finality of the Conmm ssion’s decision of Decenber
24, 1996. As a result of the above, according to appellant, the
judgnent of the circuit court is null and void because there was
no final admnistrative decision prior to the filing of the
petition for judicial review. Alternatively, appellant argues
that the sane result is mandated because appellee failed to

exhaust all adm nistrative renmedies prior to the proceedings in



circuit court. Appellant relies on several decisions rendered by

this Court and the Court of Appeals, primarily Mntgonery County

v. Ward, 331 Md. 521 (1993); Blucher v. Ekstrom 309 M. 458

(1987)%; Merlands Club, Inc. v. Messall, 238 Mi. 359 (1965)2; and

M ssion Hel pers v. Beasley, 82 M. App. 155 (1990).

Appel  ant al so quotes certain | anguage in LE 8§ 9-726, which
appellant interprets as postponing the permssible tine for
appeal by a party who files a notion for rehearing, as
di stingui shed from nonnovi ng parties who may appeal during the
pendency of such a notion. Section 9-726 of the Labor and
Enpl oyment article provides:

(a) Filing of Motion. —Wthin 15 days
after the date of a decision by the
Comm ssion, a party may file with the
Comm ssion a witten notion for a rehearing.

(b) Content. —A notion filed under
subsection (a) of this section shall state
the grounds for the notion.

(c) Motion not a stay. —A notion for
reheari ng does not stay:

(1) the decision of the Comm ssion;

or

(2) the right of another party to
appeal fromthe decision

(d) Decision on Mdtion. —(1) Even if an

appeal by another party is pending, the
Commi ssion pronptly shall rule on a notion
for rehearing.

(2) The Comm ssion may decide a
notion for rehearing w thout granting a
heari ng on the notion.

! Blucher was superseded by Rule 8-602(e), as stated in

Waters v. USF&G 328 Md. 700, 709 (1992).

2

Mer | ands was superseded by Rule 2-601, as discussed in
Rohr beck v. Rohrbeck, 318 Md. 28, 44-46 (1989).
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(3) The Conm ssion may grant a
nmotion for rehearing only on grounds of error
of law or newly di scovered evidence.

(e) Holding rehearing. —If the
Comm ssion grants a notion for rehearing, the
Comm ssion pronptly shall hold the rehearing
and pass an appropriate order, even if an
appeal by another party is pending.

(f) Effect on tine for taking appeal. —
If a party files a notion for a rehearing in
accordance wth subsection (a) of this
section, the tinme within which an appeal may
be taken fromthe decision starts on:

(1) the date on which the
Comm ssi on denies the notion for a rehearing;
or

(2) if the Comm ssion grants the
nmotion for rehearing, the date on which the
Commi ssi on passes an order under subsection
(e) of this section.

(g) Determnation of questions on
appeal . — (1) If a court hears an appeal from
t he decision before the Comm ssion rules on a
nmotion for a rehearing under subsection (d)
of this section or passes an order under
subsection (e) of this section, the court
shal | determ ne each question of fact or |aw,
including a question that is still before the
Comm ssi on.

(2) If a court hears an appeal
after the Conm ssion rules on a notion for a
reheari ng under subsection (d) of this
section, the court shall determ ne each
guestion of fact or law that arises under the
original order and any |ater order that the
Comm ssi on passes under subsection (e) of
this section.

LE 8 9-726 (Supp. 1998). Appell ant enphasi zes the words “anot her
party” in subsections (c), (d), and (e), and argues that the
pl ai n | anguage of the statute does not permt a party to file a
petition for judicial review before the Conm ssion acts upon that
party’s notion for rehearing.
Appel | ee argues that the |language in LE 8§ 9-726 does not
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expressly prohibit a party fromfiling a petition for judicial
review during the pendency of that party’s notion for rehearing.
Appel | ee al so argues that the statute refers to other parties
because a party bringing a notion for rehearing will ordinarily
await the decision of the Comm ssion on the notion before seeking
judicial review.

We agree with appellee that, under LE §8 9-726, a party may
file an effective petition for judicial review while that party’s
nmotion for rehearing is still pending. A circuit court could act
on the matter even if the Comm ssion failed to rule on the
pendi ng notion. See LE 89-726(9g)(1) (Supp. 1998). W shal
di scuss that conclusion nore fully bel ow but need not rely on it
to dispose of this appeal. W also conclude that, regardl ess of
any uncertainty that would otherw se exist, the proceedi ngs
before the Wrkers’ Conpensati on Comm ssion becane final before
the circuit court decided appellant’s notion to dismss. On that
basis, we affirmthe court’s denial of the notion to dism ss.

In Kimv. Conptroller, 350 Md. 527 (1998), the Court of

Appeal s considered a case involving circuit court review of a
deci sion of the Maryland Tax Court, which, despite its nanme, is
an adm ni strative agency. Janmes Kimcontested a tax assessnent
against him and at a hearing held on Decenber 6, 1995, the Tax
Court judge affirnmed the assessnent but waived all penalties that
had been added to the assessnent. Kim 350 Md. at 530-31. The
Tax Court judge delivered an oral ruling on that date, but
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directed the Assistant Attorney General representing the
Comptroller to submt a witten order reflecting the ruling. 1d.
at 531. On Decenber 11, 1995, Kimfiled a petition for judicia
review, and on Decenber 18, 1995, the Tax Court entered a witten
order. 1d. Inthe circuit court, the Conptroller noved to

dism ss the petition for judicial review on the ground that it
was filed before entry of the Tax Court’s witten order and was,
therefore, premature. 1d. The circuit court dismssed Kins
action on that basis. 1d.

The Court of Appeals reversed the circuit court, and held
that “where a petition for judicial reviewis filed prematurely
because the agency action is not yet final, but where there is
final agency action before any proceedi ngs are undertaken in the
circuit court, it is inproper to dismss the petition as
premature.” 350 Md. at 536. The Court noted that actions for
judicial review of admnistrative determ nations are original
actions, not appeals. 1d. at 534. For this reason, the Court
added, the tinme requirenents for filing petitions for judicial
review are not jurisdictional, but are anal ogous to statutes of
limtations. 1d. at 535-36. The Court then analyzed the facts
of that case in light of the established procedure regarding the
premature filing of original actions. 1d. at 536-38 (citing

Driggs Corp. v. Maryland Aviation Admin., 348 Md. 389, 408 (1998)

(remandi ng premature petition for judicial reviewto circuit
court and directing that court to proceed with judicial reviewif
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t he agency action was final at that time or remand to the agency

for a final decision); Goicochea v. Langworthy, 345 Md. 719, 729

(1997) (concluding that when an action subject to the arbitration
provisions of the Health Care Mal practice Clainms Act is filed in
a circuit court, the court normally should stay the action

pendi ng resolution of the arbitration proceedings), cert denied,

118 S.Ct. 321 (1997)). Since there was final agency action by
the Tax Court prior to the circuit court’s consideration of the
nmotion to dismss, the Court concluded that the circuit court
shoul d not have dism ssed the case. 1d. at 536.

Kimis dispositive of the present case. Even if we agreed
wi th appellant that appellee’ s petition for judicial review was
premat ure because of appellee’s tinely notion for rehearing, the
Comm ssion’ s deci sion on the rehearing request cane nore than ten
nmont hs before argunent on appellant’s nmotion to dismss. The
circuit court was presented with an agency deci sion that
i ndi sputably was final at that time, and the court was therefore
correct in denying appellant’s notion to dism ss.

As prom sed earlier, we return to our first concl usion that
appel lee’s petition for judicial review was not premature and the
finality of the Conmm ssion’ s decision of Decenber 24, 1996, was
not disturbed by the filing of appellee’ s notion for rehearing.
As an initial matter, we note that the cases cited by appell ant

on this issue are distinguishable. Blucher v. Ekstrom 309 M.

458 (1987), involved an appeal fromthe Crcuit Court for Carrol
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County to the Court of Appeals. 309 M. at 459-60. The Court
held that there was no final judgnment because only one count had

been di sposed of prior to the appeal. 1d. at 462. Merlands O ub

v. Messall, 238 Md. 359 (1965), involved an appeal fromthe
Circuit Court for Caroline County to the Court of Appeals. 238
Mi. at 360. An order of appeal was filed after the entry of a
judgment nisi but prior to the entry of a judgnent absolute. [d.
at 361. The Court held that the appeal was premature and
ineffective. Blucher and Merlands nerely reaffirned the state of
the law at that tine: Premature appeals were ineffective.® As
the Court of Appeals noted in Kim “The time requirenents for
filing appeals are ordinarily treated as jurisdictional in

nature.” Kim 350 Mi. at 535 (citing Blake v. Blake, 341 M.

326, 338 (1996) (quoting Budinich v. Becton Dickinson & Co., 486
U S. 196, 202 (1988)); Dabrowski v. Dondal ski, 320 Md. 392, 398

(1990); Walbert v. Walbert, 310 Ml. 657, 662 (1987) (quoting

Houghton v. County Conmmirs, 305 Md. 407, 413 (1986))). The

| anguage in Blucher and Merl ands regardi ng appell ate revi ew does
not apply to judicial review of an agency deci sion.

In Montgonery County v. Ward, 331 Md. 521 (1993), the

® Such a statenent is not categorically true at present.

See, e.q., Edsall v. Anne Arundel County, 332 Md. 502, 506 (1993)
(“The notice of appeal, if otherwi se effective under the

provi sions of Rule 8-202(a), will not lose its efficacy because a
tinmely post-judgnment notion is filed or is pending, but its
effect wll be delayed until the trial court rules on the pending
motion, or it is withdrawn, as provided by the Rule.” (footnote
omtted)).
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Wor kers’ Conpensati on Conm ssion denied a claim and
subsequently, the claimant’s notion for a rehearing. 331 Ml. at
522. The cl ai mant asked the Comm ssion to reconsider its denial
of the notion for rehearing, and the Comm ssion rescinded the
earlier order and reset the case for a hearing. 1d. The

enpl oyer then sought judicial review of the Conm ssion’ s order
rescinding its earlier order and resetting the case for
rehearing. 1d. The Court of Appeals held that there was no
final appeal abl e order before the circuit court because the order
chal | enged by the enployer nerely put “the parties contentions

back before the agency.” 1d. at 529. In Mssion Helpers v.

Beasl ey, 82 Md. App. 155 (1990), the Wirkers’ Conpensation

Conmi ssion rendered a decision and then denied a notion to
reopen. 82 Ml. App. at 158. Subsequently, the Comm ssion agreed
to consider a notion for rehearing, which caused the order that
was otherwise final to lose its finality. 1d. at 162. 1In both

Mont gomery County and M ssion Hel pers, the Conm ssion took action

to make an otherw se final order not final. |In the case before
us, the Comm ssion took no such action.

Parties aggrieved by a final order of the Wrkers’
Conpensati on Conmm ssion may seek judicial review of the order
within 30 days under LE 8§ 9-737, or if a tinely request for
rehearing is filed under LE § 9-726, wthin 30 days of the final
action on that request. LE 88 9-726(f), 9-737 (Supp. 1998). The
references to “another party” in subsections (c), (d), and (e) of
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LE 8§ 9-726 address the effect of a notion for rehearing on
parties that do not seek such action by the Comm ssion. These
subsections do not preclude by negative inplication judicial
review by a court when the Comm ssion has taken no action on a
pendi ng notion for rehearing. Since, as we discuss above, the
mere filing of a tinely notion for rehearing under LE § 9-726
does not disturb an otherwi se final order by the Comm ssion, a
petition for judicial reviewis effective if filed wthin the
time requirenents of that section. Finally, 8§ 9-726(9)
contenpl ates concurrent action by the Conm ssion and a court on a
nmotion for rehearing. This subsection is not expressly limted
to parties that have not joined in the notion, and we decline to
supply such a limtation

JUDGMVENT AFFI RVED; COSTS

TO BE PAI D BY APPELLANT.
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