HEADNOTE

Onens Corning v. Leroy A Bauman, et al., No. 744, Septenber Term
1998

MARYLAND CODE (1995 REPL. VQOL., 1998 SUPP.), CTS. & JUD.
PROC. (C J.) 8§ 11-108; OAENS-ILLINOS, INC. v. ARVETRONG
326 MD. 107 (1992) TRI AL COURT PROPERLY DETERM NED THAT
APPELLEE S MESOTHELI QVA “ CAME | NTO EXI STENCE® WHEN, BASED
ON TESTI MONY PRESENTED BY EXPERTS, CARCI NOGEN CAUSED
CELLULAR CHANGES WHI CH LED TO | RREVERSI BLE, FATAL, OR
DI SABLI NG DI SEASE, RATHER THAN THE PO NT I N TI ME WHEN
APPELLEE WAS DI AGNOSED OR MANI FESTED SYMPTOMS OF SUCH
DI SEASE; APPLI CATION OF GRI MSHAW “ ONSET- OF- DI SEASE”
STANDARD NVAY BE RECONCI LED W TH ACANDS v. ABATE, 121 MD.
APP. 590 (1998) AND FORD MOTCR CO. v. WOOD, 119 MD. APP.
1 (1998) BECAUSE THE DETERM NI NG FACTOR | S THE MANNER | N
VWH CH MESOTHELI OMA, ASBESTOSIS, AND PLEURAL PLAQUE
AFFECTS CELLULAR CHANGE AND ULTI MATELY CONDI TIONS OR
D SEASES WH CH EITHER IMPAIR THE ABILITY TO PERFORM
NORMAL FUNCTI ONI NG OR ARE BENI G\, THE LEGQ SLATURE, IN
ENACTING C.J. § 11-108, HAD BEFORE |IT SUBM SSI ONS
REFLECTI NG CONCERNS OF VARI QUS | NTEREST GROUPS AND
EMPLOYED THE WORD “ ARI SES” NOTW THSTANDI NG DATA REGARDI NG
AVAI LABILITY OF LIABILITY |INSURANCE AND CONCERNS
EXPRESSED ABOUT THE PREDI CTABI LI TY OF THE ONSET STANDARD,
THE TERM “ARISES,” AS EMPLOYED IN C.J. § 11-108, WAS
CONSTRUED, BY THE COURT OF APPEALS | N ONENS- CORNI NG V.
ARMSTRONG 326 MD. 107 (1992) AS MEANI NG WHEN THE DI SEASE
“CAME | NTO EXI STENCE” AND THE GENERAL ASSEMBLY, AWARE OF
SUCH CONSTRUCTI ON NEVERTHELESS SUBSEQUENTLY AMENDED THE
STATUTE LEAVING IN TACT THE WORD “ARI SES”; MATTERS OF
PUBLIC POLICY ARE TO BE DETERM NED BY THE GENERAL
ASSEMBLY AND THE COURT OF APPEALS; THE LAW DCES NOT
CONTEMPLATE THAT SUCH DETERM NATI ONS W LL BE OVERRULED BY
| NTERMEDI ATE APPELLATE COURT; CONSTI TUTI ONALI TY OF C. J.
§ 11-108 HAS BEEN DECI DED BY THE COURT OF APPEALS IN
MURPHY v. EDMONDS, 325 MD. 342 (1992) AND THE REASON NG
OF THAT DECISION IS I N NO WAY AFFECTED BY CONSTI TUTI ONAL
ARGUVENTS ADVANCED BY AM CUS CURI AE.

TRIAL COURT PROPERLY DECIDED THAT THE TESTIMONY OF
APPELLEE S MEDI CAL EXPERT COMPORTED W TH THE STANDARD FCR
ACCEPTABI LI TY OF SCl ENTI FI C EVI DENCE ANNOUNCED | N FRYE v.
UNI TED STATES, 293 F. 1013 (D.C. CIR 1923) AND REED v.
STATE, 283 MD. 374 (1978).



BECAUSE APPLI CABILITY OF STATUTORY CAP |INVOLVES A
QUESTI ON OF WHEN THE CAUSE OF ACTI ON ARI SES, WHEN PARTY
REQUESTS THAT THE | SSUE BE SUBM TTED TO JURY, ART. 23 OF
THE MD. DECLARATI ON OF RI GHTS MANDATES THAT TRI AL COURT
GRANT SUCH REQUEST. IN THE | NSTANT CASE, COURT ERRED
WHEN |IT REFUSED TO SUBMT THE ISSUE TO JURY
NOTW THSTANDI NG THAT  APPELLANT’ S COUNSEL  PROPOSED
| NSTRUCTI ON AND | SSUE ON VERDI CT SHEET WERE | NCORRECT
STATEMENTS OF LAW

TRIAL JUDGE, | N CONSIDERI NG THE SPECI FI C FACTS OF THE
CASE BEFORE | T IN RULING ON APPELLANT S MOTI ON TO SET
ASI DE OR REDUCE THE AWARD, DI D NOT ABUSE | TS DI SCRETI ON
BY DETERM NI NG THAT THE AWARD WAS NOT EXCESSI VE AND, I N
ESSENCE, DECI DING THAT THE VERDICT DID NOTI' SHOCK THE
CONSCI ENCE OF THE COURT OR WAS NOT | NORDI NATE OR
OUTRAGEQUSLY EXCESSI VE OR EVEN SI MPLY EXCESSI VE.

MARYLAND RULE 2-341; BECAUSE RETROACTIVE APPLI CATI ON
WOULD DI STURB SUBSTANTI VE RI GHTS OF THE PARTIES, TRI AL
COURT PROPERLY APPLI ED RULE PROSPECTI VELY | N | NSTANT
CASE.

OVNENS- I LLINO'S, INC. v. ZENOBIA, 325 MD. 420 (1992),
UNDER ONENS- | LLI NO S FI BERGLAS CORP. v. GARRETT, 343 MD.
500 (1996) AND ACANDS, INC. v. GODWN, 340 M. 334
(1995), TRIAL COURT PROPERLY RULED THAT ADDI Tl ONAL
EVI DENCE TENDERED BY APPELLEE TO ESTABLISH *“ACTUAL
KNOALEDGE OF THE DEFECT AND DELI BERATE DI SREGARD OF THE
CONSEQUENCES” REQUI RED TO PROVE ACTUAL MNALICE, DI D NOT
RISE TO THE LEVEL OF “CLEAR AND CONVI NCI NG EVI DENCE”
SUFFI G ENT TO PROVI DE THE BASI S FOR AN AWARD COF PUNI TI VE
DANVAGES.
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In this appeal, appellant Omens Corning, and am cus curi ae,
Maryl and Defense Counsel, seek to have this Court revisit its
deci sion in Anchor Packing Conpany v. Ginshaw, 115 Ml. App. 134
(1997), vacated in part on other grounds sub nom Porter Hayden Co.
v. Bullinger, 350 Ml. 452 (1998). Onens Corning appeals from a
jury award in favor of appellee, Janes R Hamond,! in the anount
of $1, 286,000 in econom ¢ damages and $15, 000, 000 i n noneconom ¢
damages and j udgnent entered thereon.

Appel l ant had sought to have the trial judge inpose the
statutory cap, pursuant to Mdb. Cooe (1995 Repl. Vol., 1998 Supp.),
Crs. & Jw. Proc. (CJ.), 8 11-108(a)(2) and, alternatively, to
reduce the noneconom ¢ damages award because it exceeded the
$10, 000,000 requested in the ad dammum clause of appellee’s
conplaint. Appellant also had noved to exclude the testinony of
appel lee’s expert, Dr. Hanmar, on the ground that it did not
conport with the Frye/Reed? standard for admissibility of
scientific evidence.

Subsequent to the jury verdict, in response to post-tria
motions filed by appellant, the trial judge reduced the jury

verdict to $10, 000,000 to conformto appellee’s ad dammum cl ause in

This appeal is captioned “Onens Corning v. Baunan” because
the Grcuit Court for Baltinore GCity, through an order dated April
10, 1995, consolidated multiple asbestos-related clains into a
trial cluster with “Leroy Bauman” designated as the |ead case
al t hough Janmes R Hammond is the party in interest.

2The Frye/ Reed standard refers to the principles articul ated
in Frye v. United States, 293 F. 1013 (D.C. Cr. 1923) and Reed v.
State, 283 Ml. 374 (1978).



his conpl aint and al so reduced the verdict by an additional
to reflect the anmount

Onens Corning tinely noted this appeal,

cross- appeal
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$20, 000
recei ved by appellee in a prior settlenent.
wher eupon appellee filed a

challenging (1) the propriety of the reduction of the

jury award to conformw th the ad dammum cl ause and (2) the court’s

refusal to submt the issue of punitive danmages to the jury.

On appeal,

appellant raises the following issues that

restate for clarity:

Whet her a cause of action for persona
injury “arises” for pur poses of
Maryl and’ s statutory cap on noneconom c
damages when plaintiff’s disease cones
into existence or when it is diagnosed or
mani fests itself.

Whet her the court properly accepted the
testimony of Dr. Hammar regarding the
onset date of appellee’s nesothelionma

Whet her the trial court erred in refusing
appel lant’ s request to submt to the jury
the question of the date of onset of
appel | ee’ s nesot hel i ona.

V. \Whether the jury award of noneconom c
damages nust be remtted on the grounds
that it is excessive as a matter of |aw

Appellee asks wus, in his cross-appeal, to address

foll ow ng issues:

VWether CJ. 8§ 11-108 violates the
Maryl and Declaration of Rights and the
Maryl and Constitution.

Whet her the trial court erred by denying
appel l ee’ s request for |eave to anend the
anount in the ad dammum cl ause to conform
to the jury award.

we

t he
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[11. Whether the trial court erred in refusing
to submt the issue of punitive danages
to the jury.

Am cus curiae Maryl and Defense Counsel replicates much of the
argunent of appellant, wth special enphasis on the proposition
that the event triggering application of the statute should be
physi cal inpairment of the plaintiff as part of the manifestation
standard. There is also extensive overlay of the issues presented
by am cus curiae, Wite Lung Association, with those raised by
appel | ee; however, Wiite Lung Association offers an exhaustive
exposition in favor of current nmedical know edge of tunor growth
and netasticismand further in support of declaring the statutory
cap unconstitutional. Because of our wultimate holding that
knowl edge of the state of the art by the nedical community is of
little assistance in our |egal determnation whether the cap
statute enbodi es an onset-of-di sease standard, our discussion of
the nedical data submtted is limted. Li kew se, because we
believe the law is clear regarding the constitutionality of the
statute, our discussion of this issue also will be limted.
Because Article 23 of the Maryland Constitution guarantees the
right to trial by jury where issues of fact are involved, however,
we hold that, when the parties dispute the point in tinme that a
| atent asbestos-related disease comes into existence, that
determ nation, for purposes of applying the noneconom c statutory

cap, nust be nmade by the jury.
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FACTUAL BACKGROUND

Appel l ee enlisted in the United States Navy in 1974 and was
assigned to the USS Nmtz in April 1975 where he served unti
Novenber 1978. Assigned the task of running a co-axia
communi cation cable along a 600-foot passageway, appellee was
exposed to pipes that had been insulated with the asbestos-
cont ai ni ng kayl o pi pe covering manufactured by Oanens Corning. In
the course of installing the cable, appellee was required to sand
the insulation around the pipes in order to gain access to the
bul kheads al ong the passageway.  ouds of asbestos dust created by
t he sanding would hover in the small conpartnents where appell ee
wor ked.

Over tinme, appellee developed pleural nesothelioma from
exposure to the dust from the kaylo-type covering. He first
experi enced synptons of cancer in the spring of 1994, at which tine
he devel oped an acute pain in his side that lingered for nonths.
Appel | ee devel oped respiratory problens in 1995 which, according to
appel l ee, prevented him from walking up a “single flight” of
stairs. He was diagnosed as suffering frompleural nesothelioma in
May 1995 at the age of thirty-nine.

Despite surgery intended to renove the pleura from around
appel l ee’s lung, and subsequent intensive chenotherapy under the
auspices of a clinical program that had been established by the

National Institutes of Health, his synptomatol ogy continued
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unabated and his cancer persisted up to and during the tinme of

trial.

DI SCUSSI ON
. THE MARYLAND CAP ON NONECONOM C DAMAGES

Defining the Issue

Gting principally the asserted uncertainty Oaens Corning
believes results fromthe Ginshaw construction of “arises” and the
asserted conflict between the Ginshaw standard and the | anguage
and purpose of the noneconom c damages cap, Owens Corning now asks
us to reject the onset-of-di sease standard of Ginshaw, thereby
reversing that decision, and to adopt the nmanifestation of physi cal
i mpai rnent/di agnosis standard® of Buttram . Onens- Cor ni ng
Fi berglas Corp., 941 P.2d 71 (Cal. 1997). 1In asking us to reject
the Ginshaw holding, Omens Corning points to the reversal of
Peterson v. Owens-Corning Fiberglas Corp., 43 Cal. App. 1028, 50
Cal .Rptr.2d 902 (1996), vacated, 950 P.2d 58 (1997), which, Owens
Corni ng contends, provided the rational e underpinning our decision
in Ginmshaw. Additionally, appellant contends that the G i nshaw
standard results in a “battle of the experts” in determning the

applicability of the cap.

3This standard pernmits recovery when plaintiff has sustained
synptons or been inpaired in his or her ability to perform nornma
functioning by a disease or condition.
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Onens Corning further argues, citing Owens-lllinois V.
Arnstrong, 87 M. App. 699, 734-35 (1991) (Arnstrong |), that under
Maryl and | aw, there can be no “legally conpensable injury” in tort
cases until such tine as a plaintiff suffers physical or functional
impairnment. Arguing that we adopted a “bright-line” rule, i.e.,
t he manifestation standard, in ACandS, Inc. v. Abate, 121 M. App.
590, cert. denied, 350 Md. 487 (1998), Omens Corning clains the
result is that Ginmshaw and Abate are inconsistent and we,
accordingly, should reject our holding construing the neaning of
“arises” in Ginshaw. Onens Corning also contends that Ford Motor
Co. v. Wod, 119 Md. App. 1 (1998), illogically draws a distinction
bet ween di seases that are not actionable in the absence of synptons
and ot her diseases that give rise to a cause of action i medi ately
upon onset, even in the absence of synptons. Mre specifically,
Ownens Corning sets forth the follow ng footnote fromFord, which it
contends “fails to reconcile the fact that the court in Ginshaw
purported to apply the onset-of-disease standard to asbestos-
rel ated di sease generally”:

If certain anatom cal changes occur in a
person as a result of a latent process, in
sone instances, the appearance of synptons
w Il make the condition a |l egally conpensabl e
injury. By contrast, a condition such as
cancer is a conpensable injury when it cones

into existence even w thout synptomatol ogy.

ld. at 45 n. 11.
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Qur reiteration of the onset-of-di sease standard, that Ownens
Corning conplains Ginshaw “applies generally to asbestos-rel ated
di seases,” is found at 115 Md. App. 160:

We hold, therefore, that an injury occurs

in an asbestos-related injury case when the
i nhal ati on of asbestos fibers causes a legally

conpensabl e harm Harm results when the
cellular changes develop into an injury or
di sease, such as asbestosis or cancer. e

therefore, reject appellants’ assertion thai

the injury or harm does not arise until the

synptons of the disease becone apparent.

Appel l ants argue that such an approach would

be | ess specul ative. W disagree.
W had reached this conclusion, in part, in reliance upon the
deci sion of the Court of Appeals in Oxtoby v. MGowan, 294 M. 83
(1982). There, the Court of Appeals, interpreting the effective
date clause of the Health Clains Mal practice Clains Act requiring
claimants to submt to arbitration before seeking judicial
remedi es, determ ned that the “[health care nalpractice
clainms][a]Jct is concerned with the invasion of legally protected
interests coupled with harm” 1d. at 94.

Initially, we are constrained to look first to the |anguage of
the statute and attenpt, insofar as possible, to glean the
legislative intent in its enactnent. The |anguage of the statute
is the focal point of our analysis, and we nust accord the words
their ordinary nmeaning as generally understood and as construed by
Maryl and appel | ate courts. The statute in question, C J. 8§ 11-108,

provi des:

(a) Definitions. —In this section:
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(1) “Noneconom c danmages” neans:

(1) In an action for personal injury,
pai n, suf fering, i nconveni ence, physi cal
i npai rnent, disfigurenent, |oss of consortium
or other non-pecuniary injury; and

(i) In an action for wongful death,
ment al angui sh, enotional pain and suffering,
|l oss of society, conpanionship, confort,
protection, care, marital care, parental care,
filital care, attention, advice, counsel,
training, guidance, or education, or other
noneconom ¢ damages aut horized under Title 3,
Subtitle 9 of this article; and

(2) “Noneconom c damages” does not include
puni tive damages.

(b) Limtation on anmount of damages
established. — (1) In any action for danages
for personal injury in which the cause of
action arises on or after July 1, 1986, an
award for noneconom c danmages nay not exceed
$350, 000.

(Enmphasi s added.)

Explication hereinafter as to how divergent cellular changes
result from exposure to carcinogens and accordingly dictate
di fferent analyses in our recent decisions is necessitated because
a mgjor thrust of appellant’s argunment is our alleged inconsistent
application of the cap to latent diseases in those decisions.
Specifically, as we explain in the discussion that follows, our
determ nation as to when nesotheliom, asbestosis, and pleura
pl aque “cone into existence,” for purposes of applying the
statutory cap, depends on the peculiar qualities of these diseases

and how they affect cellular change. Wth respect to appellant’s

reliance on appellate decisions from foreign jurisdictions
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interpreting a particular statute applicable in each of those
jurisdictions, these decisions provide little, if any, assistance
in a determnation of the proper construction of a Maryland
statute. Finally, while there can be no doubt —as evidenced by
the authorities and |l egislative history we reference, infra —as to
the principal policy considerations that led to the enactnent of
C.J. 8 11-108, the law contenplates that public policy issues be
debated and decided in fora specifically designated to set public

policy concomtant with the wi de spectrumof interests involved.

G i nshaw Pet er son/ Arnstrong |

Appel l ant asserts, “[T]he Ginshaw opi nion quotes Peterson
extensively in rejecting concerns about the inherent questionable
medi cal testinony necessitated by ‘an onset’ standard. . . .7
Appel lant then sets forth a quotation from Ginshaw in which we
noted that the Peterson court rejected the argunent of Owens
Corning that “a test hinging on the inception of an undetected
di sease will unnecessarily interject confusing and questionable
medi cal testinony into asbestos trials, making outconmes uncertain
and inviting specul ation, mani pul ation of facts, and ‘statistical
guessing.’” Ginmshaw, 115 Md. App. at 161 (quoting Peterson, 50
Cal .Rptr.2d at 909). The court sinply dism ssed “this parade of
horribles,” acknow edging that the onset-of-disease test wll
require testinony of nedical experts in nost, if not all, cases.

See id.
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To be sure, Peterson had stood squarely for the proposition
that, “[w] hen exposure to a toxic substance causes cancer in an
i ndividual, that person is injured or harnmed by the acquisition of
the disease, whether or not he is aware of its presence.”
Peterson, 50 Cal.Rptr.2d at 907. Peterson had relied on the
RESTATEMENT SECOND OF TORTS, 8§ 7, sub.(d)(3) for the proposition that
physi cal changes to the body constitute physical harm See id. at
906-07. I n adopting the onset-of-di sease test, Peterson fashioned
the rule that an individual sustains an injury “when he has
under gone a physi ol ogi cal change that will, to a reasonabl e degree
of nmedical certainty, result in the condition giving rise to the
cause of action.” 1d. at 907. The Court focused on cells which
have “enbarked wupon an irreversible progression towards the
di sease, which is invariably fatal. At the point of that initial
cel l ul ar change, the individual has experienced no synptons and,
because he [or she] is unaware of his [or her] condition, has
suffered no associ ated enotional distress or conpensable fear of
cancer.” 1d.*

Al t hough we cited the court’s opinion in Peterson, a cursory

reading of Ginmshaw hardly leads to the conclusion that we

‘As appellant points out, review of the California Court of
Appeal ' s decision was granted, see 43 Cal. App. 4th 1028; 950 P.2d
58 (1997), and the Suprene Court of California, on Decenber 23,
1997, transferred the case to the First Appellate D strict, Court
of Appeal, with directions to vacate its decision and to reconsider
the cause in light of Buttramv. Ownens-Corning Fiberglas Corp., 16
Cal. 4th 520, 66 Cal.Rptr.2d 438, 941 P.2d 71 (1997). W shal
di scuss the Buttram decision in detail, infra.
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anel i orated concern about the “inherently questionable” nedica
testinony necessitated by the onset standard by relying on Peterson
extensively. Wile the rationale of Peterson solidly supported the
“onset test,” the decision in no way provided the foundation for
G i nshaw.
Qur decision rested squarely upon the construction the Court
of Appeals placed on the term “arises” in Owens-Illinois v.
Arnstrong, 326 Md. 107 (Arnstrong Il), cert. denied, 506 U S. 871
(1992). Not ably, the Supreme Court of California, as wll be
di scussed in detail, infra, expressly distinguished Armstrong Il in
its discussion in Buttram upon which appellant woul d now have us
rely.
The Court of Appeals, in Arnstrong Il, had specifically held:
W agree with the Court of Special
Appeal s’ [s] conclusion that a cause of action
in negligence or strict liability arises “when
facts exist to support each elenent.” In a
negligence claim the fact of injury would
seenm ngly be the last elenent to cone into
exi st ence. The breach, duty, and causation
el ements naturally precede the fact of injury.
Likewse in a strict liability claim the
exi stence of the defective product and the
causal connection wll precede the resultant
injury. Therefore, Arnstrong’s nonecononic
damages shoul d be reduced under Section 11-108
of the Courts & Judicial Proceedings Article
only if his “injury” cane into exi stence on or
after July 1, 1986
Arnmstrong 11, 326 M. at 121-22 (citation omtted; enphasis added).
Furthernmore, in Ginshaw, we recapitulated our discussion

citing Arnmstrong | 1:
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To summarize thus far, a cause of action
arises in an asbestos-related injury claimfor
pur poses of determining the applicability of
C.J. § 11-108 when each of the elenents of the
claim are net. In Maryland, the injury
elenent of a negligence claim is satisfied
when a wongful act is coupled with sone harm
“To set forth a viable claimfor negligence, a
plaintiff nust allege, inter alia, ‘damages.’”
As we held in Arnstrong |, a cause of action
in an asbestos-related injury claim does not
arise until the asbestos fibers inhaled into
the |lungs cause functional inpairnent. The
Court’s analysis in Arnstrong Il inplies that
such an injury occurs when the individual
acquires t he asbestos-rel at ed di sease.
Al t hough the Court in Arnmstrong Il did not
have to determ ne precisely when the asbest os-
related “injury” occurred, it obviously |ooked
beyond the date when plaintiff was exposed to
asbestos and determned instead, when the
earliest date of asbestosis would arise.
Based on Arnstrong and other case |aw
di scussed supra, the statutory cap is not
applicable to appel |l ees’ awards of noneconom c
damages if their exposure to asbestos fibers
caused them to devel op nesothelioma prior to
the effective date of the statutory cap, July
1, 1986.

Ginshaw, 115 Md. App. at 163 (citations omtted; enphasis added).
Thus, contrary to appellant’s assertion, it was Arnstrong |1,
rather than Peterson, upon which we bottonmed our decision in
G i nshaw.

Additionally, to the extent that the Court of Appeals in
Armstrong Il was required to address the asserted “inherently
gquestionable nedical testinony,” the Court acknow edged the
difficulty in pinpointing the onset of |atent asbestos-related

di sease. Nevertheless, the Court referred to LIloyd E. Mtchell
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Inc. v. Maryland Casualty Co., 324 Mi. 44, 61-62 (1991), wherein it
had considered the testinony of a clinician, Dr. Epstein, and a
pat hol ogi st, Dr. Craighead, and concluded that when the |atent
di sease cones into existence is a determnation to be nade based on

the expert testinony provided.

The Decision in Buttram

Appel l ant relies heavily on the decision of the Supreme Court
of California in which that court was called upon to construe
California’s Gvil Code Section 1431.2, enacted by Proposition 51.
The | aw provided that a cause of action for damages arising from
the | atent and progressive asbestos-rel ated di sease nesot helioma
has “accrued,” for purposes of determ ning whether Proposition 51
can be prospectively applied, if the plaintiff was diagnosed with
t he di sease for which danages are sought or otherw se discovered
his illness or injury prior to Proposition 51's effective date of
June 4, 1986. Notably, in discussing respondent Buttrams reliance
on the decision of the Maryland Court of Appeals in Arnstrong |1,
the Buttramcourt explicitly distinguished the issue before it and
that before the Court in Arnstrong |1, explaining: “At issue in
Onens-11linois was Maryland’ s statutory cap on noneconom ¢ damages
which, by its express terns, was nade applicable ‘in any action for
damages for personal injury in which the cause of action arises on

or after July 1, 1986. . . .’” Buttram 941 P.2d at 82.
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The Buttram court continued, observing that the Maryl and Court

of Appeal s had

reject[ed] [Ownens-Illinois’ s] argunment that
the discovery rule, used to establish accrual
in the statute of Ilimtations context in
asbestos-related latent injury cases in
[ Maryland] . . . should |ikew se be utilized
to determ ne accrual for purposes of applying
the . . . statutory cap, the [Court of

Appeal s] concluded the statutory cap did not

apply to a preexisting asbestosis condition

al though it was not diagnosed until after the

statute’'s effective date.
ld. at 82 (citations omtted). Buttram underm nes Oanens Corning’s
argunment in two respects. First, much of the analysis devol ves
upon a consideration of |ack of | anguage manifesting the intent of
the drafters of the initiative measure (Proposition 51) and the
lack of indicia that the electorate considered the prospective
versus retrospective application of Proposition 51. Thus, as a
threshold matter, the California Suprenme Court decided that no
intent could be gleaned fromthe | anguage or |egislative history of
the statute in question. C. J. 8 11-108(a)(2) enploys |anguage, “in
whi ch the cause of action arises,” which has been construed by
Maryl and courts.

Second, as a matter of statutory construction, the Buttram
court accorded special significance to the fact that the issue
before it was unlike that before the Maryland Court of Appeals
which was required to determne the definition of the term

"arises.” Qobserving that the “Owens-lllinois court’s holding

appears to have turned to a |arge extent on the express wording of
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the statute there under scrutiny,” the Suprenme Court of California
concl uded:

Focusing on the term “arises,” the court

applied the rule of statutory construction

that would give that term its ordinary

meani ng, found that a cause of action “arises

when it first cones into existence,” and

therefore determned that the subclinical harm

to the cells and tissues of the |ungs caused

by the di sease asbestosis during its |engthy

|atency period was sufficient to establish

that a cause of action had “arisen” within the

meaning of the statute's |anguage. . . .

Here, in contrast, Cvil Code section 1431. 2,

enacted by Proposition 51, contains no simlar

control ling | anguage.
Buttram 941 P.2d at 82 (citations omtted; enphasis added).

Buttram ultimately distinguishes Arnstrong Il on the basis
that the Court of Appeals had not considered “anal ogous policy
consi derations and purposes to be served in adopting an accrua
rule that determnes the applicability of a . . . statute such as
Proposition 51.” [1d. Thus, Buttram holds that there should only
be resort to the diagnosis/discovery of actual injury standard in
the context of determning when a noneconomic statutory cap is
appl i cabl e, because exam nation of the |anguage of the California
statute itself —unlike the Maryland statute —is unavaili ng.
As appel | ee points out and Buttramrecogni zes, we nust presune

t hat enpl oynent of the term*®arises,” was deliberate, and there can
be little doubt that ®“accrual” of a cause of action involves a
different analysis. A claim®“arises” when all of the elenents of

a claimfirst conme into existence. Arnstrong Il, 326 MdI. at 121.
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A claim accrues when the victim “ascertains, or through the
exerci se of reasonable care and diligence shoul d have ascert ai ned,
the nature and cause of his [or her] injury.” 1d. at 120-21. The
Court of Appeals held, in Arnstrong Il, that a cause of action
arises for the purposes of the cap statute when the victimsuffers
injury, but a cause of action accrues only when the injury is
di scovered. |d. Assuming, wthout deciding, that adoption of a
di agnosi s/ mani festation of synptons approach would be |ess
specul ative as suggested by appellant, such an approach would
require us to hold that a cause arises and accrues at the sane
time. The ordinary nmeaning of “arises” is when the cause of action
“comes into existence.” Buttram 941 P.2d at 82, citing Arnstrong
Il at 107. The Maryland Court of Appeals explicitly delineated the
meani ng to be assigned “arises” in Arnstrong I1:
Omnens-1llinois asks this Court to hold
that a cause of action “arises” when it is
di scovered as opposed to when it cones into
exi stence. In construing the CAP statute, “we
assume that the words of the statute are
intended to have their natural, ordinary and
general ly understood neaning in the absence of
evi dence to the contrary.” . . According
to V%bster S New Worl d [)ctlonary (2d ed.) the
word “arise” neans “to conme into being;
originate.” Gving the word its ordinary
meani ng, we believe that a cause of action
arises when it first cones into existence.
Arnmstrong 11, 326 Ml. at 107 (citation omtted).
Thus, the approach advanced by Oanens Corning is at odds with

t he nost fundanmental principle of statutory construction as well as



- 17 -

Arnmstrong 1l, Oxtoby v. MGowan, supra, and other decisions of
Maryl and appel l ate courts that have considered the issue.

Ancillary to an exam nation of the |anguage of the statute in
divining legislative intent is a consideration of the actions of
the legislature subsequent to court decisions construing when a
cause of action “arises” for purposes of the statutory cap.
Arnmstrong |1, holding subclinical harmto cells and tissues of the
lungs was sufficient to establish that a cause of action had
arisen, was decided in 1992. Four years after the decision of the
Court of Appeals in Arnmstrong Il, the General Assenbly anmended the
noneconom ¢ cap statute, increasing the limt to $500,000 and
extending its application to wongful death clains. Wth full
know edge of the construction of “arises” by the Court of Appeals
in Arnmstrong |1, the legislature anended the statute, |eaving
intact the term “arises.”® Clearly, the General Assenbly has had

and continues to have within its province the authority to nodify

5t would have been —and continues to be —a sinple matter
for the legislature to insert the followng definition in C J.
8 11-108: “A disease ‘Arises,’ for purposes of this section, when
it is diagnosed or mani fests synptons or when an injured party has
been inpaired in his or her ability to performnormal functions.”
I ndeed, illustrative of curative legislation is the enactnent of
C.J. § 11-108(d)(1) forbidding informng the jury of the existence
or amount of the statutory cap. This supplenent was intended to
make clear that the United States District Court for the D strict
of Maryland had incorrectly construed the | anguage of CJ. § 11-108
in Franklin v. Mazda Motor Corp., 704 F. Supp. 1325, 1328 (D. M.
1989), when it held that the jury should be instructed not to award
econoni ¢ damages in excess of $350, 000.
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the statute, requiring that mani festati on of synptons or diagnosis
be the determ ning event as to which cases the cap applies.
Finally, the Maryland Court of Appeals has been presented with
the opportunity on several occasions® to revisit its decision in
Arnmstrong |1, but instead has chosen to allow its designation of

the event, which governs in applying the cap, to stand.

G i nrshaw Abat e/ Ford

Appel  ant posits that there is an inconsistency between recent
decisions of this Court interpreting what constitutes a legally
conpensable injury. Appellant’s argunent is as foll ows:

Under Onens’ Corning’ s interpretation, adopted
in Abate, the determ nation of when a cause of
action “arises” is straightforward and wll
produce uniform easily understood and
predictable results, because a claim wll
arise only upon the manifestation of synptons
of a latent disease or the clinical diagnosis
of that latent disease. : : : Under
[ appel | ee’ s] interpretation, adopt ed in
Ginmshaw, the determ nation of when a claim
“arises” wll not be straightforward or
consi stent, because it wll depend in each
case on a question of fact —the date of onset
of mesothelioma (or any other |atent disease)
—that is scientifically unknowabl e.

6See ACandS, Inc. v. Abate, supra; Omens Corning v. Brannan,
cert. denied, 349 Ml. 497 (1998); Anchor Packing Co. v. Ginshaw,
supra; ACandS v. Asner, 104 M. App. 608 (1995), rev’'d on other
grounds and renmanded, 344 Md. 155 (1996). The Court of Appeal s has
not acted on petitions for certiorari in Adans v. Oaens-1Il1linois,
Inc., 119 Md. App. 395 (1998) or Ford Mdtor Co. v. Wod, 119 M.
App. 1 (1998).
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Consequently, appellant urges that, because of these alleged
i nconsi stencies, we should overrule Ginshaw and adopt the
“straightforward” manifestation standard. Appellee rejoins that
“[Onens Corning’s] attenpt to claim that Ginmshaw and Abate are
i nconsistent is specious [because] [b]Joth cases apply the sane
standard in determning the applicability of the Cap Statute.” Qur
resolution of this issue requires us to analyze Ginshaw and its
progeny, Ford Mdtor Co. v. Wod, 119 Md. App. 1 (1998) (Ford), and
ACandS, Inc. v. Abate, 121 M. 590, cert. denied, 350 M. 487
(1998) (Abate), to reconcile these three deci sions.

In Grinmshaw, we concluded that a “legally cognizable wong
ari ses when a negligent act is coupled with sonme harm” Ginshaw,
115 M. App. at 159. Quoting Arnstrong | and the Restatenent
(Second) of Torts, we stated:

[ S]ections 388 and 402A of The Restatenent
(Second) of Torts (1965) identify “harnf as
one of the necessary elenents of a cause of
action in both negligence and strict

liability. The Restatenent, in Section 7(2),
defines “the word ‘harmi as used throughout

the Restatenent . . . to denote the existence
of loss or detrinment in fact of any kind to a
person resulting froma cause.” Coment b to
section 7 further explains that *“*harn

inplies a loss or detrinent to a person, and

not a nere change or alteration in sone

physi cal person, object or thing .
Id. at 158 (quoting Arnstrong |, 87 MI. App. at 734). Applying
these principles to the facts in Ginmshaw, we held that

an injury occurs in an asbestos-related injury
case when the inhalation of asbestos fibers



- 20 -
causes a legally conpensable harm Har m
results when the cellular changes develop into
an injury or disease, such as asbestosis or
cancer. W, therefore, reject . . . that the
infjury or harm does not arise until the
synptons of the di sease becone apparent.
ld. at 160, quoted in Ford, 119 M. App. at 48. Ther ef or e,
regardi ng an asbestos-related injury case, our holding was that a
| egal | y conpensable harmis not cognizable until cellular changes
develop into either an injury or disease. The cause of action
arises at “the time at which the inpairnment occurred.” 1d. at 163.
Less than one year later, in Abate, this Court again was
confronted with the question of when an asbestos-induced injury or
di sease “arises” for purposes of the statutory cap on noneconom c
damages. Appel | ant postul ates, concerning our holding in Abate,
“that the enforceability of the cap turns on the manifestation of
synptons, an easily verifiable point in time. This Court should
discard the unsound Ginshaw standard in favor of the clear
mani festation standard set forth in Abate and adopted by the
Suprenme Court of California.” Appellant, however, msinterprets
Abate, which followed the standard reiterated in Ginshaw. In
fact, Abate relied upon the Ginshaw determ nati on of when a cause
of action arises in an asbestos-related injury claim |n quoting
our earlier decision, we recalled: “In Maryland, the injury el enent
of a negligence claimis satisfied when a wongful act is coupled

with some harm. . . . A cause of action in an asbestos-rel ated

injury claimdoes not arise until the asbestos fibers inhaled into



- 21 -
t he lungs cause functional inpairnment.” Abate, 121 Ml. App. at 695
(quoting Ginshaw, 115 Mi. App. at 163).

The day after we issued our opinion in Abate, January 8, 1998,
we issued Ford and addressed the issue of |egally conpensable harm
yet again. We discussed in Ford the apparent conflict between
whet her an asbestos-related injury becones conpensabl e when there
is a functional inpairnment of the lungs or, before a disease is
di agnosabl e, when the inhalation of asbestos fibers first causes
injury to cells and tissue. See Ford, 119 Ml. App. at 45. The
appellant in Ford urged us to overrule Ginshaw, predicting that
its analysis “invites disaster in the near future.” See id. at 48.
The appellant’s concern was that Ginshaw s hol di ng regardi ng when
a legally conpensable injury arises would be difficult to apply if
a di agnosis concluded that an individual’s “injury” first arose in
July 1986. We disagreed with appellant, however, and concl uded
that, “[u]lnder Ginmshaw, we wll uphold a trial «court’s
determnation of when an injury arises as long as that
determ nation is supported by legally sufficient evidence.” 1d.
(citing Ginshaw, 115 Md. App. at 165).

In summarizing the standard from Ginshaw, our discussion
observed that “[wj e chose to rely upon a determ nation of the date
that an injury in fact cane into existence, and rejected
def endants’ contention that such an approach was too specul ative.

."  Ford, 119 MJ. App. at 47-48. | medi ately follow ng, we
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guoted the standard enunciated in Ginshaw as being controlling in
Maryl and. Consequently, we agree with appellee’ s assertion that
Grimshaw s pronouncenent that “[h]larm results when the cellular
changes develop into an injury or disease” is the standard used in
both Ford and Abate to determ ne when a cause of action based on an
asbestos-related harm ari ses. Qur decision in Ford contradicts
appellant’ s contention that inconsistent standards have devel oped
in Maryland for determning |legally conpensabl e harm
Al t hough these decisions are in harnmony regarding the
appl i cabl e standard, differences anong the three cases exist. The
i ssue addressed in Ginshaw, and applied in Ford and Abate,
involves the distinctive characteristics of the asbestos-rel ated
di seases, asbestosis and nesothelioma, as conpared to the condition
known as pleural plagues. D spositive are the different points in
time that a legally conpensable harm arises when a plaintiff has
pl eural plaques as opposed to either of the diseases, nesothelioma
or asbestosis.
In Ginmshaw, we reviewed the nedical condition known as

pl eural pl aques:

“Pleural plaques and thickening result from

the scarring of the pleura, the thin nenbrane

t hat keeps the lungs contai ned and confi gured

to the chest wall and diaphragm” Medi cal

experts agreed that pleural thickening and

pl aques are an alteration of an otherw se

heal thy pleura, but do not constitute any |oss

or detriment. In addition, the nedical experts

testified that pleural plaques do not cause
any pain and have no health significance.
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Ginshaw, 115 MJd. App. at 158 (citation omtted). Although there
is alteration of the pleura, this change is not an injury and has
no health significance. Consequently, “[njere exposure to asbestos
and cellular changes resulting from asbestos exposure, such as
pl eural plaques and thickening, alone is not a functional
inpai rment or harm and therefore, do not constitute a legally
conpensable injury.” 1d. at 159. Although pleural plaques are
nmerely changes in the body that only becone “injury” if synptons
devel op, nesot helionma and asbestosis are di seases that constitute
conpensabl e harm upon contraction.”’

As we stated in Ginshaw, a “‘cause of action arises’ under
the statutory cap . . . when it first conmes into existence, as
di stingui shed from when a cause of action accrues.” 1d. at 155.
Each of the elenments of a claim nust be nmet before a cause of
action arises and, as discussed previously, in Miryland, a

negligent act nmust be coupled with sonme harm See id. at 163. In

"Appel l ee correctly summarized the distinction between
nmesot hel i oma and pl eural plaques:

A person diagnosed wth nesothelioma has
suffered a real and imedi ate i njury which was
inflicted when the cancer cells first began
growing in his body —even though the person
was not aware of that injury until the cancer
was di agnosed. By contrast, a person who is
nmerely diagnosed with pleural plaques has no
present |oss, detrinment, inpairnment or injury.
Ginmshaw, 115 M. at 158, 692 A 2d at 17.
W thout |oss, detrinment, inpairnment, injury,
or health significance, a person’s pleural
pl agues do not support a cause of action.



- 24 -

the context of an asbestos-related disease, the cause of action
arises before the disease is diagnosed. See id. at 156. Because of
the latent nature of the disease, the requisite elenents exist
bef ore diagnosis or synptons devel op. Therefore, there is a
di stinction between di sease and injury as to when harmfirst exists
in an asbestos-related case. This distinction does not make the
G inmshaw standard, as appel | ant cont ends, arbitrary or
I nconsi stent. Instead, a trial court in hindsight may use the
plaintiff’s state of health, whether it be a disease or the pleural
pl aque condition, to conpute when the harm and cause of action
first arose.

Abate nerely applied the distinction from Ginshaw bet ween a
plaintiff who contracted the di sease of asbestosis or nesothelioma
and a plaintiff who suffered from the pleural plaque condition
This Court stated that “the condition known as pl eural plaques, or
even generalized pleural thickening, unacconpanied by disabling
consequences or physical inpairnment, is not a conpensable injury as
a matter of law” Abate, 121 M. App. at 666. Abate did not

change Ginshaw s reasoning that “[hlarmresults when the cellul ar

changes develop into an injury or disease.” Ginshaw, 115 M. App.
at 160. In Abate, the plaintiff Gotta did not contract asbestosis
or nmesothelioma. Consequently, no legally conpensable harm

occurred until the plaintiff exhibited synptons as a result of the
pl eural plagque condition because there was no inpairnment until the

synptons ari se. In Ginshaw, on the other hand, the plaintiff
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contracted nmesothelioma, and the | egally conpensabl e harm arose at
the tinme of contraction because the disease was fatal and
irreversible at that point in time. Abate and Ginshaw are not
i nconsi stent concerning the standard for when a | egally conpensabl e
harm occurs; rather, they were factually distinguishable because
the plaintiffs did not suffer the sane type of inpairnent and,
therefore, the “harnmi occurred at different stages of their
cel l ul ar changes.

In Ford, the appellant argued that only upon the date that the
appel l ee began experiencing synptons of asbestosis did the
appel |l ee’ s cause of action arise. Again, we rejected this argunent
and relied upon Ginshaw for the proposition that a legally
conpensable injury is recognizable on “the date that an injury in
fact cane into existence.” Ford, 119 M. App. at 47-48. Ford al so
reasoned that, in conjunction with G i nshaw,

[t]he injury must be one that the |aw
recogni zes as conpensabl e. If certain

anatom cal changes occur in a person as a
result of a latent process, in sonme instances,

the appearance of synptons wll nmake the
condition a legally conpensable injury. By
contrast, a condition such as cancer is a
conpensable injury when it cones into

exi stence even w t hout synptonmatol ogy.
Id. at 45 n.11. Ford followed Ginmshaw s hol di ng concerni ng when
a legally conpensable injury arises and, therefore, is not

i nconsistent with either Ginshaw or Abate.
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The California Court of Appeal, First District, succinctly
sumari zed the dil emma regarding the onset of harmin an asbest os-
rel ated situation:

The analytic difficulty in these cases is that
the point at which conpensabl e harm has been

suffered will always have to be evaluated in
retrospect. According to expert testinony
given in this case, an individual will not be

di agnosable with nesothelioma for sone 10 to

15 years after his cells have enbarked upon an

irreversi ble progression towards the di sease,

which is invariably fatal. At the point of

that initial cellular change, the individua

has experienced no synptons and, because he is

unaware of his condition, has suffered no

associ ated enotional distress or conpensable

fear of cancer.
Peterson, 50 Cal.Rptr.2d at 907 (enphasis added).? Wien a
plaintiff actually contracts an asbestos-related disease, the
| egal |y conpensable harm nay be retraced to the first nonment of
cel lul ar change; however, when a plaintiff contracts the condition
of pleural plaques, the legally conpensable harmonly arises with
the onset of a synptom Therefore, the standard for determ ning
harmis uniform but an “injury” does not arise until synptons are
mani fested while the harmfor a fatal and irreversible “di sease”
arises as soon as the cellular change devel ops. Qur recent
decisions in Ford and Abate have followed the Ginshaw standard
and, accordingly, Maryland law is clear as to when an asbestos-

related injury becones a |legally conpensabl e harm

8As we have observed earlier, see supra n.2, Buttram overrul ed
Peterson, but this excerpt is not affected by the status of
Pet er son
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In sum nere exposure, wthout cellular change, does not
constitute an injury or harmfor which one may maintain a cause of
action. Furthernore, cellular change w thout acconpanying injury
does not constitute harmor functional inpairnent that would give
rise to a cause of action. For purposes of the statutory cap, the
crucial distinction is whether a plaintiff’s cellular change
develops into an asbestos-related disease or sinply into an
asbestos-rel ated condition.

When cellular change later results in an asbestos-rel ated
di sease, the harmwas irreversible fromthe tinme of contraction
and the “injury” as well as the cause of action arose when the
di sease cane into existence. Consequently, the presence or absence
of synmptomatology is irrelevant for purposes of the statutory cap,
because the cause of action arose when the di sease was contract ed.
On the other hand, when a plaintiff beconmes afflicted wth an
asbestos-related condition, such as pleural plaques, it is not
until synptomatology is present that any functional inpairnent
occurs. Therefore, when a plaintiff devel ops an asbestos-rel ated
condition, the statutory cap only is triggered upon the presence of
synpt ons, because there is no harmuntil the synptons arise. In
the case sub judice, however, appellee devel oped an asbestos-
rel ated disease and the irreversible harm arose when the disease

cane i nto exi stence.
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Requi renent of Physical | npairnent
Bot h Oaens Corning and am cus Maryl and Def ense Counsel insist

that, to state a cause of action for damages, Maryland | aw requires
a plaintiff to suffer a legally conpensable injury in the form of
synptons or inpairment of a person’s ability to function nornmally.
Citing Schweitzer v. Consolidated Rail Corp., 758 F.2d 936, 942 (3d
Cr.), cert. denied, 474 U S. 864 (1985), am cus argues that there
is no cause of action under the Federal Enployer’s Liability Act
(FELA) in tort wuntil a plaintiff has suffered identifiable,
conpensable injury. Significantly, Maryland Defense Counsel,
characterizing its quotation from Schweitzer as, “what has becone
a | andmark passage,” states:

It is true that the possible existence of

subclinical asbestos-related injury prior to

mani festation my be of interest to a

hi stol ogi st. Likew se, the existence of such
injury may be of vital concern to insurers and

their insureds who have bargained for
liability coverage triggered by “bodily
injury.” W bel i eve, however, t hat

subclinical injury resulting from asbestos is
insufficient to constitute the actual |oss or
damage to a plaintiff’s interest required to
sustain a cause of action under generally
applicable principals of tort |aw

Mor eover, we are persuaded that a
contrary rule woul d be undesirable as applied
in the asbestos-related tort context. |[If nere
exposure to asbestos were sufficient to give
rise to a F.E.L. A cause of action, countless
seemngly healthy railroad workers, workers
who m ght never manifest injury, would have

tort clains cognizable in federal court. |t
i s obvious that proof of damages in such cases
woul d be highly specul ative, likely resulting

in windfalls for those who never take ill and
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insufficient conpensation for those who do.
Requiring manifest injury as a necessary
el ement of an asbestos-related tort action
avoids these problens and best serves the
underlying purpose of the tort Ilaw the
conpensation of victins who have suffered.
ld. at 942.

Maryl and Def ense Counsel, in reliance on this excerpt, posits
that people who have experienced “no pain, no suffering, no
i nconveni ence, and no loss of bodily function and who are not even
aware that they may have subclinical cellular changes have, by
definition, not suffered and, therefore, are not entitled to

conpensation.” The reliance upon Schweitzer and ot her cases® cited

°See Urie v. Thonpson, 337 U. S. 163, 170 (1949) (holding that
plaintiff can be held to be injured only when the accumul ated
effects of the del eterious substance manifest thenselves); In the
Matter of Reading Co., 115 F.3d 1111, 1121 (3d Cr. 1997) (hol ding
that “identifiable, conpensable injury [is] a basic elenment of a
tort clainf and a tort claim does not exist until plaintiff’s
injuries become manifest); In the Matter of Central R R Co., 950
F.2d 887, 892 (3d Gr. 1991) (holding that the date of legal injury
is “not the point at which a ‘creeping disease’ crosses the
invisible Iine between potential and actual harm but rather the
monment at which the harmis sufficient to put a claimant on notice
that his or her rights have been invaded”), cert. denied, 503 U S
971 (1992); Jackson v. Johns-Manville Sales Corp., 781 F.2d 394,
412 n.22 (5th Cr.) (stating that subclinical injury 1is
insufficient to constitute the | oss or danages required to sustain
a cause of action under generally applicable principles of |aw),
cert. denied, 478 U S. 1022 (1986); In Re: Hawaii Federal Asbestos
Cases, 734 F. Supp. 1563 (D. Haw. 1990) (holding that, frequently,
persons claimng danmages from exposure to asbestos reflect no
objectively verifiable disablenment which is traditionally the basis
of tort litigation); Friedman v. F.E. Myers Co., 706 F. Supp. 376,
379 (E.D. Pa. 1989) (holding that there is generally no cause of
action in tort wuntil a plaintiff has suffered identifiable,
conpensabl e injury); Anendola v. Kansas City So. Ry. Co., 699 F.
Supp. 1401, 1406 (WD. M. 1988) (holding that the rationale that
there is no claimunder FELA for increased risk of future disease
(continued. . .)
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by ami cus m sses the mark. The quotation from Schweitzer itself
contains, as part of its rationale, the fact that “countless
seem ngly healthy railroad workers . . . who m ght never manifest
injury” would have tort clains cognizable in federal court. This
rationale is the antithesis of the decision in Armstrong |1, which
specifically addresses the Third GCrcuit’s concern in Schweitzer
that the workers m ght never manifest injury:
Fortunately, we have the benefit of
hi ndsi ght in determ ning whether Arnstrong s
cause of action existed prior to 1986. W now
know that in 1987 Arnmstrong was di agnosed as
havi ng asbestosis, and we agree with the Court
of Special Appeals’[s] conclusion that “[i]t
i's inconceivable that Arnstrong’s asbestosis

cane into existence between July 1, 1986 and
hi s nmedi cal exam nation in May 1987.”

°C...continued)
wi t hout present manifestation of physical injury is consistent with
the weight of authority on this issue and with general principles
of | aw because an individual nust suffer actual |oss or danage to
recover for the negligent acts of another); Simons v. Pacor, Inc.,
674 A.2d 232 (Pa. 1996) (holding that either synptons or physi cal
inpairment is required to state a cause of action for damages thus
denyi ng recovery for asynptomatic pl eur al t hi ckeni ng);
Caterinicchio v. Pittsburgh Corning Corp., 605 A 2d 1092 (N.J.
1992) (holding that the court had found no case supporting the
proposition that asynptomatic pleural thickening or pleural plaques
constitutes a conpensable injury as a matter of |aw and noting the
substantial authority to the contrary); Bernier v. Raymark Indus.,
Inc., 516 A 2d 534, 543 (Me. 1986) (holding that a judicially

recogni zable claim does not arise wuntil there has been a
mani festation of physical injury to a person, sufficient to cause
him actual [|oss, damage, or suffering from a defective,

unr easonabl y dangerous product in an action involving asbestos-
related injuries); and Bendix Corp. v. Stagg, 486 A 2d 1150, 1151
(Del. 1984) (holding that an injury in an asbestos case is
sustained when the harnful effect first manifests itself and
becones physically ascertai nable).
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Armstrong |1, 326 M. at 123 (enphasis added). Thus, the very
excerpt from Schweitzer set forth by am cus Maryland Defense
Counsel to support the manifestation standard highlights the
di stinction between diseases that inevitably cone into existence
and conditions that may not develop into disabling or fatal
di seases. More inportant, however, nost of these cases do not
involve attenpts to fix a particular point in tinme after which
statutorily inposed Iimtations apply.

Thus, the uncertainty of which Schweitzer is concerned is
whet her there can be a legally cogni zabl e cause of action for a
subclinical condition irrespective of whether it wll result in
synmptons or the inpairnent of the ability of plaintiffs to perform
normal functions. These decisions, cited by Maryland Defense
Counsel and Onens Corni ng, address whether a plaintiff has a cause
of action for which he can seek relief. The ability of the fact
finder to assess damages, of course, is essential to a proper
adjudication of any tort claim The point in time when the
statutory cap is applicable in no way inplicates the essentia
el ements (including injury and resultant damages) that nust be
extant in order to pursue a civil renedy because, as Arnstrong ||
points out, in a determnation of application of the cap, we only
consi der cases in which the plaintiff already has suffered physical
inpairment and thus “we have the benefit of hindsight in
determ ning whether [the] cause of action existed prior to 1986.”

Arnmstrong 11, 326 Md. at 123.
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Thus, the central issue that Schweitzer and nost of the other
decisions cited, approving the nmanifestation standard, are
concerned with is when all the elenents are in place in order for
an aggrieved party to seek relief in a civil proceeding. The point
in time when one nmay seek relief is no longer an issue in cases in
whi ch, not only has the cause of action already accrued, but both
liability and damages have been decided and the only matter |eft
for determnation is whether those damages will be rolled back
pursuant to the statutory cap. In the first instance, the inquiry
addresses the ripening of a cause of action; in the other instance,
the inquiry concerns the retrospective limtation of damages in a
cause of action already pursued and for whi ch danmages exceedi ng the
statutory nmaxi num have been awarded. Not wi t hst andi ng the
af oregoi ng, the short answer to when the cap is applicable is that
that determnation is to be nade in accordance with the act of the
| egi slature and any change in that act is nost appropriately

addressed to that body.

Public Policy

Onens Corning and am cus next argue, “These [policy concerns]
include the difficulties the ‘subclinical injury’ standard poses
for judges and juries to admnister, the resulting inconsistency of
verdicts, and the tax of a trial wwthin a trial —or battle of the
experts —as to when the first subclinical changes that result in

a di sease took place.”
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Citing Gaks v. Conners, 339 Md. 24 (1995), and the Report of
the Governor’s Task Force to Study Liability Insurance, Oaens
Corning states that the General Assenbly’'s express purpose in
enacting the noneconom ¢ damages cap was to nake danmage awards nore
predi ct abl e. Simlarly, amcus Mryland Defense Counsel argues
that adoption of a “manifestation” standard in all |atent disease
cases furthers a primary purpose of the General Assenbly in
enacting the noneconomc damages cap, i.e., decr easi ng
unpredi ct abl e and specul ati ve damage awards. Am cus further clains
that, for a law to have “any neaning at all,” a |aw nust have
certainty of outcone and consistency of results.

Appel | ee responds that the rationale for the cap statute “is
i napplicable to | atent disease cases where the events giving rise
to di sease occurred decades ago,” as the insurance for those clains
was purchased |long before the cap statute was enacted. Appellee
concludes that, because asbestos products have not been in
production for many years, there is no need for conpanies to buy
addi tional insurance and, thus, even if there were sone questions
regardi ng whether the cap statute applied to | atent di sease cases,
that fact would not undercut the purpose of the |egislation.

The Court of Appeals, in Mirphy v. Ednonds, 325 Md. 342, 368-
69 (1992), recounted the considerations underlying the enactnent of

the cap statute:
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Section 11-108 was enacted in response to
a legislatively perceived crisis concerning
the availability and cost of liability
insurance in this State. This crisis resulted
in the unavailability of liability insurance
for sone individuals and entities, especially
t hose engaged i n hazardous activities such as
asbestos renoval, and increasing difficulty in
obtaining reinsurance. See Report of the
Governor’s Task Force to Study Liability
| nsurance, 3-4 (Dec. 1985). The crisis also
affected the nmedical profession, resulting in
excessive insurance premuns for doctors and
declining services for patients, especially in
hi gh risk specialties such as obstetrics. See
Report of the Joint Executive/Legislative Task
Force on Medical Malpractice Insurance, 5
(Dec. 1985).

In considering whether to enact the cap
on tort damages, the General Assenbly had
before it the above-cited task force reports,
both of which advocated a $250,000 cap on
noneconom ¢ damage awards. See Report of the
Governor’s Task Force to Study Liability
| nsurance, supra, at 10-13; Report of the
Joint Executive/lLegislative Task Force on
Medi cal Mal practice |Insurance, supra, at 28-
29. Neither task force believed that the cap
shoul d be extended to econom c danmages. | bid.
The Report of the Governor’s Task Force to
Study Liability Insurance stated that the cap
woul d lead to greater predictability of damage
awar ds, thus nmaking the insurance narket nore
stable and attractive to underwiters. The
Report al so noted that noneconom c damages are
“inmpossible to ascertain with precision and
are subject to enotional appeals to a jury,”
so that a $250,000 cap would permt a nore
realistic recovery in this area. See Report
of the Governor’'s Task Force to Study
Liability Insurance, supra, at 11

(Footnote omtted.)
The Court went on to observe that the CGeneral Assenbly had

recei ved nunerous letters and petitions supporting enactnent of the



cap fromthe public at
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| arge who feared that an insurance crisis

woul d result in reduced availability of nmedical services and from

menmbers of the nedical profession concerned about high insurance

prem uns.

See id. at 369. The General Assenbly also had reports

urging adoption of the cap by interest groups, including The

Busi ness Round Tabl e and The Tort Policy Wrking G oup.

The |l egislature al so consi dered existing and proposed tort

See id.

reform

and liability insurance legislation in all fifty states before

enacting the cap. See id.

The Court of Appeals declared the statute’s express purpose:

The General Assenbly’s objective in
enacting the cap was to assure the
availability of sufficient lTability
i nsurance, at a reasonable cost, in order to
cover clains for personal injuries to nenbers
of the public. This is obviously a legitimte
| egi sl ative objective. A cap on nonecononic
damages may lead to greater ease in
cal culating premuns, thus making the market
nore attractive to insurers, and ultimtely
may | ead to reduced prem uns, nmaking insurance
nor e af f ordabl e for i ndi vi dual s and
organi zati ons perform ng needed services. The
cap, therefore, is reasonably related to a
legitimate | egi sl ative objective. See, e.g.,
Davis v. Omtowoju, supra, 883 F.2d at 1158
(“Clearly the . . . decision to curb, through
| egislation, the high costs of nmalpractice
i nsurance and thereby pronote quality nedical
care . . . provides a rational basis for
cappi ng the anount of damges that can be
awarded a plaintiff”); Hoffman v. United
St at es, supr a, 767 F.2d at 1437 (the
“Legislature had a ‘plausible reason’ to
believe that the limtations on nonecononic
recovery would limt the rise in
I nsurance costs”).

Id. at 369-70.
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From the above, predictability of danage awards and concerns
about the availability of liability insurance were consi derations
|l eading to the enactnent of CJ. § 11-108. It would be
di si ngenuous for us, or appellee, to portend otherw se. Wether
the legislature believed predictability and availability of
liability insurance could best be achieved by an “onset” test
rather than a “manifestation” standard is yet another nmatter.

It is also clear, however, fromthe above, that nany interest
groups |lobbied the legislature for the enactnent of the cap
statute, but we nust assune, as well, that other interest groups
just as vehenently opposed its enactnent. It was in that arena
that the policy considerations regarding the statutory cap should
have been debated and resol ved.

Wi | e appel l ant and am cus Maryl and Def ense Counsel make much
of the clearly expressed purposes as recounted in Mirphy v.
Ednonds, it follows that how the cap should be inpl enmented was part
and parcel of the process leading to its enactnent and, considering
what was apparently an extensive and thorough review of subm ssions
from all sides, the General Assenbly enployed |anguage it felt
woul d achi eve those purposes. The Court of Appeals, in Arnstrong
1, has construed that |anguage and, the CGeneral Assenbly, although
havi ng anended the statute, neverthel ess has decided not to disturb

the judicial construction of “arises” in Arnstrong I1I.
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B

Onens Corning next contends that, “given the understandabl e

| ack of any nedical consensus, various nedical experts have given

and will continue to give disparate opinions, but these opinions
will not be grounded in the facts of the particular plaintiff’'s
di sease.” Echoing these sentinents, amcus Maryland Defense
Counsel proclains, *“under a ‘subclinical injury’” standard,

unpredictability and uncertainty will be the natural consequence of
a case-by-case battle of the experts of when a disease first
appeared.” Maryland Defense Counsel alludes to what it considers
the “scientific unsoundness of that standard” by pointing out that
three experts rendered different opinions in Ginshaw, divergent
testinony existed between Drs. Hammar and Gabriel son in the instant
case, and that different opinions were rendered by Dr. Hammar in
the case sub judice and another case, Baltinore Cty v. Wil atka
[ No. 385, Sept. Term 1998], presently pendi ng on appeal before us.

Appel lee rejoins that Dr. Hanmar consistently has testified
that it is inpossible to give “hard and fast opinions” as to the
preci se date that nesothelioma begins to develop within a given
patient. Appel l ee adds that sufficient information exists to
concl ude generally that appellee’ s cancer began to devel op at | east
ten years prior to its clinical diagnosis. Dr. Hamrar’s concl usi on
is strikingly simlar to the approach enployed by the Court of

Appeals in Arnmstrong |1:
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W need not decide exactly when Arnstrong
contracted asbestosis. G ven that Arnstrong
was exposed to | arge anmounts of asbestos from
1943 to 1963, his asbestosis probably had its
genesis relatively early in the course of his

exposure.
Onens-11linois' [s] expert testified that
“asbest os does not devel op
i mredi ately after exposure. | t

takes many, many years, and usually
the kind of |atency period that we
are tal king about is probably at the
m ni mum 15 years but nore ordinarily
20 or nore years. During unusual
circunstances |less than that could
cause the disease.”

Based on Ownens-111inois’[s] expert’s
testinmony, it is reasonable to assune that
Arnstrong’s asbestosis took approximately
twenty years to develop. Since his exposure
began in the early 1940's, the nost reasonabl e
conclusion is that his asbestosis devel oped at
| east by the md-1960's. Even assum ng that
the initial damage to Arnstrong occurred in
1963, the last year in which he worked in the
shi pyards, the disease “ordinarily” would have

devel oped by 1983 and under “unusual ”
circunstances even earlier. The only
reasonabl e conclusion, even viewed in the
light nost favorable to Owmens-Illinois, is
that Arnstrong had asbestosis prior to July 1,
1986.

Armstrong II, 326 M. at 123-24. Adm ttedly, although the

determ nation that Arnmstrong had contracted asbestosis prior to
July 1, 1986 was reached as a result of testinony fraught with sonme
i nprecision, the Court of Appeals, at least inplicitly, has given
its inprimatur to basing the date of onset on less than definitive

expert opinion.
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Am cus Wiite Lung Association (White Lung) invites our
attention to a deposition of Gover Hutchins, MD. (whom Wite Lung
asserts is an expert witness for Osens Corning) wherein the
deponent indicated that the OChio plaintiff had developed a
nmesot hel i oma “probably in the ten or fifteen year range” prior to
its diagnosis. Cting a nmyriad of treatises from the nedical
community, amcus Wite Lung Association refers to “a tunor
doubling time” in an attenpt to support its assertion that there is
a general consensus in the nedical conmunity as to the gromh rate
and the nmetasticismof tunors. After a discussion of the length of
t he subclinical induction period to distinguish between rem ssion
and “conplete curing” and what it asserts is the established
scientific methodol ogy designed to quantify the doubling tinmes of
clinical tunors, amcus Wite Lung concl udes that nesotheliom has
a measur abl e doubling tine.

Not wi t hst andi ng the exhaustive conpendium of articles and
treatises referenced by am cus Wiite Lung, there can be no dispute
that, as we said in Ginshaw, 115 M. App. at 161 (quoting
Peterson, 43 Cal . App. 4th at 1039), “the test we set forth here wll
in nmost, if not all, cases require the testinmony of nedical
experts.” W are not convinced, however, that this “battle of the
experts” is any nore del eterious or savages resources any nore than
the countless other instances in which litigants rely on expert

testinony to establish essential elenments of their causes of action
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or defenses. (See, for exanple, Lloyd E. Mtchell, 1Inc. .

Maryl and Casualty Co., supra.)

C

Cting Metro-North Commuter R R Co. v. Buckley, 521 U S. 424
(1997), appellant and am cus Maryl and Defense Counsel contend that
a reason underlying the Suprene Court’s adoption in Buckley of a
mani f estation standard for FELA clains for enotional distress was
the “special ‘difficulty for judges and juries’ in separating
valid, inportant clains fromthose that are invalid or ‘trivial.’”
Buckl ey, 521 U S. at 433 (quoting Consolidated Rail Corp. V.
CGottshall, 512 U. S. 532, 557 (1994)).

The gravanen of this contention is that judges and juries are
not qualified to nake determ nations requiring the processing of
hi ghly technical scientific data that appellant and am cus assert
are “scientifically uncertain at Dbest, and scientifically
unknowabl e at worst.” The precise issue the Suprene Court deci ded
is critical in placing the holding in Buckley in the proper
cont ext :

The «critical question before us in
respect to Buckley's “enotional distress”
claim is whether the physical contact wth
i nsul ation dust that acconpani ed his enotional
distress anmounts to a “physical inpact” as
this Court used that termin Gottshall. I n
Gottshall, an enotional distress case, the
Court interpreted the word “injury” in FELA

8§ 1, a provision that nakes “every comon
carrier by railroad . . . liable in damages to
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any person suffering injury while :
enpl oyed” by the carrier if the ®“injury”
results from carrier “negligence.” 45 USC

§ 51.

Buckl ey, 521 U. S. at 428-29.

The Suprenme Court ultimately hel d:

Yet, given the difficulty of separating valid
from invalid enotional injury clainms, the
evi dence before us may typify the kind of

evi dence to which parties and the courts would

have to | ook.

The Court
poi nt :

“[T]esting for the *‘genui neness’
an injury alone .
to
woul d be

subj ective
t he

enot i onal
| ess

obj ective nedical
t hei r physi cal

to |ead
Judges
hi ghly
concer ni ng
clains for
are far

ext ent

do so only
U S. at 552.

And JUSTI CE G NSBURG
concurring in the judgnment

part,
would limt

in CGottshal

i nconsistently.”

counterparts.
t he genui neness
[imt potential

made a simlar

of
woul d be bound
haphazard results.
forced to make

determ nati ons
authenticity of
i njury, which
suscepti bl e to
proof than are
To the
could
it could
512

t est
liability,

too, in her opinion

and dissenting in

seens to recogni ze this problem for she
recovery in enotional

injury cases

to those who can show nore objective evidence
t han sinply having expressed fear and concern

to supervisors.

More i1 nportant,

i ssue here
cont act
not

That is
contacts,

because

— a sinple
wi th a carcinogeni c substance — does
seem to offer
valid frominvalid enotiona
cont act s,
wi th serious carcinogens are conmmon.

contact at
(though extensive)

t he physi cal

much help in separating
di stress cl ai ns.

even extensive
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ld. at 434 (citations omtted; enphasis added). Thus, the Buckl ey
Court sinply concluded that a pipefitter, who had been exposed on
his job to insulation dust that contained asbestos, but had
suffered from no asbestos-related disease and had exhibited no
physi cal synptom of exposure, could not recover damages under FELA
for negligently inflicted enotional distress. The Court reached
this conclusion because the “physical inpact” referred to in
Consolidated Rail Corp. v. Gottshall, which permtted recovery for
negligent infliction of enotional distress, did not include a
si mpl e physical contact with a substance that m ght cause a di sease
at a substantially later tinme. In a nutshell, Buckley stands for
the proposition that, under FELA, nere exposure to a carcinogen
w t hout proof of any underlying physiol ogical basis of any real or
t hreat ened harm woul d not support a claimfor negligently inflicted
enotional distress.

The focus in Buckley was whether the exposure to asbestos,
w t hout nore, constituted physical inpact under Gottshall. This
issue is patently distinguishable fromthe asserted difficulty in
pinpointing the time at which an asbestos-rel ated di sease cane into
exi st ence. Am cus Maryl and Defense Counsel next cites severa

authorities!® —including Buttram —intended to denonstrate how

See Cole v. Celotex Corp., 599 So.2d 1058, 1066-67 (La.
1992); Porter v. Anerican Optical Corp., 641 F.2d 1128, 1133 (5th
Cr.), cert. denied, 454 U S. 1109 (1981); see also H WAWRD CLASSEN,
An Investigation into the Statute of Limtations and Product
Identification in Asbestos Litigation, 30 How L.J. 1, 21 (1987).
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courts have expressed “difficulty in determning the date of onset
in asbestos-related | atent di sease cases.” As we observed supra,
t hese cases, for the nost part, involve accrual of a cause of
action, not when an irreversible disabling or fatal di sease cones
i nt o exi stence.

In an attenpt graphically to denonstrate its point, am cus
sets forth excerpts froma pendi ng asbestos proceeding in which Dr.
Hammar acknow edged that “induction and pronotion woul d be phases
i n carcinogenesis that you can't observe, so it’s hard to have hard
and fast opinions on when they occur.” To be sure, it is with a
certain degree of resignation that courts apply the subclinica
st andar d. The Court of Appeals, in Arnstrong |l, observed:
“Unfortunately, identifying the tinme at which an asbestos-rel ated
injury cane into existence is usually not a sinple task. Due to
the latent nature of asbestos-rel ated di sease, experts and courts
ali ke have had difficulty in pinpointing its onset.” Arnstrong |1,
326 Md. at 122. Simlarly, in Ginshaw, we quoted a passage from
Peterson wherein the California Court of Appeal referred to
“confusi ng and questionabl e nedi cal testinony,” uncertain outcones,
and “specul ation [and] manipul ation of facts.” See Ginshaw, 115
Md. App. at 161 (quoting Peterson, 43 Cal.App.4th at 1039). As
noted supra, the Peterson court concluded: “OF this parade of
horribles, we agree that the test we set forth here will in nost,

if not all, cases require the testinony of nedical experts.” 1d.
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Not wi t hst andi ng the recogni zed difficulty in pinpointing the
onset of a latent disease, the asserted inconsistency of verdicts,
and how a | egislative enactnment affects a civil court proceeding,
the difficulty of its inplementation is a matter of policy. Like
the recurring themes in Ravel’s “Bolero” or Beethoven's “Fifth
Synphony,” we sound our refrain that CJ. 8 11-108 is a legislative
act. The law eschews invasion of the |egislative prerogative in
matters of public policy absent inherent authority to declare
public policy. Many of the argunments of Omens Corning and am cus
regarding inplenentation of CJ. § 11-108 are nore properly
addressed to the legislature, which could have, and still my,
amend the law as to when a cause of action “arises.”
Alternatively, matters of policy in the judicial arena are
relegated to Maryland’'s hi ghest court —the Court of Appeals. As
we have noted, the Court of Appeals has been presented with several
opportunities to revisit its decision construing “arises” in
Armstrong Il and has declined to do so. The manner in which to
determne the point in tine the statutory cap applies was spelled
out in clear and unm stakable terns in 1992 in Arnstrong Il. Until
and unless either avenue of redress available to appellant and
am cus Maryl and Defense Counsel is pursued, it is not within our
purview to usurp the legislative function of the General Assenbly

or to overrule a decision of the Court of Appeals.
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Maryl and Decl aration of Rights and Maryl and Constitution

Am cus White Lung Association, citing Murphy v. Ednonds, and
acknow edgi ng that “the Maryland cap statute has w thstood previous
constitutional challenges,” argues “since the decision in those two
cases [ Murphy v. Ednonds, supra, and Ednonds v. Mirphy, 83 M. App.
133 (1990)] nunerous courts in other jurisdictions have addressed
simlar cap statutes and found those statutes unconstitutional on
t hese or other grounds,” and, therefore, we should consider their
position and “restore to injured plaintiffs the right to obtain
full conpensation.” This argument will not detain us |long. Judge
El dri dge, speaking for the Court of Appeals in Murphy v. Ednonds,
concluded that, “[t]here is a distinction between restricting
access to the courts and nodifying the substantive law to be
applied by the court,” and that the cause of action based on
negl i gence was not abolished by C J. 8§ 11-108, but rather sinply
“nodifies the | aw of danmages to be applied in tort cases.” Mirphy,
325 Ml. at 366. The Court concluded that even if “8§ 11-108 were to
be viewed as sone degree of restriction upon access to the courts,
it would be an entirely reasonable restriction,” id. at 366-67
because “the legislative classification drawmn by 8 11-108 bet ween
tort clai mants whose noneconom ¢ danmages are | ess than $350, 000 and
tort clai mants whose noneconom ¢ damages are greater than $350, 000,
and who are thus subject to the cap, is not irrational or
arbitrary.” I1d. at 370. W are satisfied that, contrary to am cus

White Lung's assertion that circunstances have changed since the
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decision in the Court of Appeals in Mirphy v. Ednonds, the
reasoning of that decision is in no way affected by the
constitutional argunents advanced by amcus Wite Lung. e
t herefore adopt the reasoning in Miurphy v. Ednonds and rely on the

di scussion therein. See 325 M. at 365-70.

1. COVPETENCY OF EVI DENCE

Wth respect to the onset-of-disease Ginshaw standard,
appel l ant contends that the only conpetent evidence conpels a
finding that appellee’s cause of action arose after July 1, 1986
even under the Ginmshaw standard. |[Its contention is grounded on
the assertion that the testinony of appellee’ s pathol ogy expert,
Dr. Hanmar, did not neet the Frye/Reed test and that Dr. Hammar’s
testinony was di scredited because it had changed in contrast to the
testinmony of Dr. Gabrielson’s, which Oaens Corning contends was
consi stent.

The adm ssion of expert testinony regarding a new scientific
t echni que depends on whether the technique is “generally accepted
as reliable within the expert’s particular scientific field.” Reed
v. State, 283 Ml. 374, 381 (1978) (citing Frye v. United States,
293 F. 1013, 1014 (D.C. Cr. 1923)). Despite the United States
Suprenme Court’s enunciation of a nore liberal admssibility test in
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S. 579 (1993),

Maryl and courts consistently have utilized the Frye/Reed rule of
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general acceptance within the field.!* See Schultz v. State, 106
Md. App. 145 (1995). The Court of Appeals commented after Daubert
that use of the Frye/Reed rule is “well settled in Mryland.”
United States Gypsum Co. v. Mayor and Cty Council, 336 M. 145,

182 (1994).

A

Appel | ant argues that, under the Frye/Reed test, appellee
failed to neet his burden of proving the general acceptance of the
scientific technique used by Dr. Hanmmar. Appel | ee counters by
asserting that Dr. Hammar’s nedical opinion testinony was not
subject to the Frye/Reed test because it did not involve a new
scientific technique, but rather, a nedical opinion. Appel | ee

further contends that appellant waived its right to contest the

1The adm ssibility of expert testinony generally is addressed
in the Maryland Rules, although Rule 5-702 is not intended to
overrule or nodify Reed. The Rul e states:

Expert testinony may be admtted, in the form
of an opinion or otherwse, if the court
determnes that the testinony will assist the
trier of fact to understand the evidence or to
determine a fact in issue. In making that
determ nation, the court shall determne (1)
whet her the witness is qualified as an expert
by know edge, skill, experience, training, or
education, (2) the appropriateness of the
expert testinony on the particular subject,
and (3) whether a sufficient factual basis
exi sts to support the expert testinony.

Mb. RULE 5-702 (1998).



- 48 -
adm ssibility of the expert testinony, alleging that appellant
failed to nake a tinely objection to Dr. Hammar’s testinony. W
agree with appellee’'s first assertion and decline to consider
whet her appel |l ant properly preserved the issue for review

In Mers v. Celotex Corp., 88 MI. App. 442 (1991), this Court
addressed a dispute over whether it was proper for the trial court
to exclude certain opinion testinony of a nedical expert because
the testinony was not proven as generally accepted by the nedical
comunity. The expert testified at trial w thout objection that,
based on an electrical charge theory, he believed that asbestos,
rather than cigarette snoking, caused plaintiff’s cancer. See id.
at 455. After the expert stated on cross-exam nation that the
el ectrical charge theory was his opinion, not the consensus of the
medi cal community, defense counsel noved to have the testinony
stricken. See id. at 456. |In granting defense counsel’s notion,
the trial judge stated, “[H e has to be able to say within a
reasonabl e nedical certainty. That’'s the definition of reasonable
medi cal certainty. It's what is accepted wthin the nedical
comunity.” 1d. at 457

Upon review, we established that “[t]he standard for the
adm ssibility of nedical expert opinion testinmony is reasonable
medi cal probability.” 1d. at 458 (citing Andrews v. Andrews, 242
Md. 143, 152 (1966)). CQur conclusion was that the expert should
have been allowed to testify as to how asbestos fibers cause cancer

despite not being able to state that his electrical charge theory
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was generally accepted by the nedical community. See id. at 455.
We reasoned that the Frye/Reed test “generally applies to the
adm ssibility of evidence based upon novel scientific techniques or
met hodol ogi es.” |d. at 458. The expert’s testinony in Mers,
however, concerned how asbestos caused cancer, which was not a
novel or controversial assertion, and was based upon the expert’s
“personal observations and professional experience, and thus
required only a reasonable degree of nedical probability.” 1d.
Furthernore, “[t]he holding in Reed v. State has not been extended
to nedi cal opinion evidence which is not ‘presented as a scientific
test the results of which were controlled by inexorable, physical
laws.’” 1d. at 458-59 (quoting State v. Allewalt, 308 Md. 89, 98
(1986)). Consequently, the jury nerely had to assess the expert’s
credibility in weighing his opinion, and his testinony was
adm ssible even if a mgjority of his professional colleagues
disagreed with it. See id. at 459-60.

In the case sub judice, appellant argues that “the trial court
erred in admtting and crediting the testinony of Dr. Hammar,
because plaintiff did not offer any evidence tending to denonstrate
the general acceptance and reliability of Dr. Hanmar’'s new
testinony under the Frye/Reed test.” The basis for appellant’s
argunent is that Dr. Hammar allegedly admtted he testified in

another trial that he could not determne the date on which
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nesot hel i ona was contracted with any reasonabl e nedi cal certainty.!?
Appellant relies on NB.S., Inc. v. Harvey, 121 M. App. 334
(1998), calling it “remarkably simlar” to the instant case.

I n Harvey, defendants in a | ead-paint exposure case relied on
Myers for the assertion that their expert should not have been
excluded fromtestifying. The trial judge, however, excluded the
testi nony because he was not satisfied wth the doctor’s
qualifications as an expert after she had been retired for ten
years. See id. at 339. W commented that the judge excluded the
testi nony because there was no factual basis supporting it and,
“although [plaintiffs] endeavored to exclude [the doctor’s]
testinony on the basis of the Frye/ Reed standard, the trial court’s
exclusion of that testinony was based upon Maryland Rule 5-702.”
Ild. Consequently, appellant’s reliance on Harvey in the instant
case is msplaced. Harvey does not stand for the proposition that

Dr. Hammar needed to offer evidence that the nedical community

2pppellant filed a Renewed Mdtion to Take Judicial Notice of
Testinony of two of appellee’s experts given in other recent
asbestos cases. This notion had been denied w thout prejudice by
the Chief Judge of this Court in an order dated Septenber 4, 1998.
We shall deny the renewed notion because appellant offers the
testinony to denonstrate the difficulty in applying the Ginshaw
standard and this proffer is sinply an attenpt to inpeach
appel l ee’s experts. W, however, grant the notion to the limted
extent that we have alluded in Section B under “Public Policy,”
supra, to the asserted inconsistent expert testinony in
denonstrating that prior appellate decisions recognize the
inprecision of testinony in this area and have concluded,
notw t hstandi ng such inprecision, that expert testinony is the
appropriate basis for deciding the onset of the |atent asbestos-
rel ated di sease.
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generally accepted his nethodol ogy. Harvey involved a doctor’s
insufficient qualifications as an expert, not the inability to
proffer that a nmedi cal opinion has gai ned general acceptance in the
medi cal community. Therefore, as we evaluate Dr. Hanmar’s
testinony, we do so under the standard enunciated in Mers that the
opinion testinmony be given to a reasonable degree of nedical
certainty.

Initially, we note that Dr. Hammar was offered, w thout
objection, as an expert in the field of pulnonary pathol ogy and
particularly wth pathol ogy of asbestos-related di seases. After
testifying, Dr. Hamar was recalled by de bene deposition.®® The
fol | om ng exchange occurred:

Q In the case of nesothelioma wth a
| atency period of about 20 years or nore,
do you have an opinion as to how | ong
before that nesothelioma is diagnosed,
the nesothelioma cancer first starts to
gr ow?
| do have an opinion, yes.

And what is that opinion?

A That that tunor had been growi ng for at
| east 10 years before it was diagnosed
clinically.

Q And what is the basis for that opinion?

A It is based on many things. It is based

on ny assunption that the tunorigenic
process with respect to the devel opnent

B¥Counsel for another plaintiff, Joseph Gotti, read the
guestions posed to Dr. Hanmar during the April 4, 1997 deposition
whil e appellee’s counsel read Dr. Hammar’ s responses.
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of mesothelioma is multifactoral, not a
mul tifactoral process, but a nultistaged
process that occurs over a period of
time, and that there are injuries to
cells, repairs of cells and injuries that
eventually change a normal cell to a
mal i gnant cel |

It is based on ny know edge of growh
rates of other tunmors in which good
information is available, such as |ung
cancer.

It is based on ny know edge that the
majority of nmesot hel i omas have a
relatively low S phase and usually are
depl oyed with respect to their DNA i ndex,
and it is based on sone cases that | have
seen of people who have histories of
pl eural effusions, over sonetines as

great as 15 years, in which they
eventually — in which they have
eventual |y been di agnosed W th

nmesot hel i oma.

Dr. Hanmmar gave his opinion based upon information regarding
mesothelioma and his experience in seeing over 2,500 cases of
mesot helioma. His opinion of the growh rate of nesotheliom was
not based on any novel techniques or new scientific tests. Rather,
it was given based on his expert nedical experience. Thi s
testinony was subject to the standard from Myers, not Frye/ Reed,
and the court properly allowed the jury to weigh the credibility of
Dr. Hammar’s testinony.

Appel l ant argues that Dr. Hammar could not testify to a
reasonabl e degree of nedical certainty as to how long before
di agnosi s a person’s nesot hel i oma devel ops. The follow ng occurred
during the recall by de bene deposition:

Q Dr. Hanmar, if | asked you to
assunme a case of nesotheliom
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where the occupati onal exposure
to asbestos took place in
approximately 1975, and the
mesot hel i oma was di agnosed in
approxi mately May of 1995 with
synptons of that nesotheliom
seem ngly having presented in
the fall of 1994, do you have
an opinion to a reasonable
degree of nedical certainty as
to how far back in tine that
person’s nesothelioma cancer
first arose?

[ APPELLANT’ S
COUNSEL] : (bj ecti on.

THE COURT: Overrul ed.
A | think that the tunmor would
have started to grow at | east
10 years bef ore it was

diagnosed in 1994, so that
woul d be in 1984.

Appel lant’s contention is that Dr. Hammar’'s statenent that “I don’t
think anybody can tell you exactly when his tunor started,”
denmonstrates that his testinony was nere “speculation and
guesswor k. ” Appel l ant m sconstrues Dr. Hammar’'s inability to
determ ne “exactly” when the tunor started as specul ation. Based
on the passage referenced earlier in which Dr. Hanmar summarized
the basis for his opinion, we disagree with appellant. The court
properly allowed Dr. Hammar to provide his own opinion to a
reasonabl e degree of nedical certainty based on his expertise as a

pul monary pat hol ogi st .



- 54 -
B

Appel l ant additionally contends that the trial court should
have accepted Dr. Gabrielson’s testinony instead of Dr. Hammar’s.
A trial court’s decision whether to admt expert testinony is
within its discretion and will only be disturbed on appeal only
upon an abuse of that discretion. See Quinn v. Quinn, 83 M. App.
460, 470 (1990). Wen a court is confronted with two experts, “the
trier of fact nust evaluate the testinony of both of them and
deci de which opinion, if any, to accept.” Id.

Appellant relies on Dr. Gabrielson’s statenent that, when an
i ndi vidual manifests discernible synptons of nesotheliom, the
person “probably had a very small cancer five years ago, or maybe
even six or seven years ago.” Because appell ee was diagnosed with
mesot helioma in 1995, appellant asserts that Dr. Gabrielson’s
testinmony supports a finding that the onset of nesotheliom could
not have occurred before 1987, after the effective date of the cap
statute. Despite this assertion, appellant provides no evidence,
and our review of the experts’ testinmony reveals none
denonstrating that it was clearly erroneous for the trial court to
credit Dr. Hammar’'s testinony over Dr. Gabrielson’s. Dr.
Gabri el son’s comment canme in response to a hypothetical question
not concerning appellee, and he was not asked to give a response
with a reasonabl e degree of nedical certainty. Dr. Gabrielson’s

testinony, as appellee contends, addressed what role asbestos
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exposure plays in the devel opnent of nesothelioma rather than how
| ong before diagnosis the nesothelioma first devel ops.

In the trial court’s menorandum opi nion, the court noted the
conflicting expert testinony concerning the date of the onset of
mesothelioma and the difficulty in the nedical comunity in
pi npointing the onset date for an asbestos-rel ated di sease. The
judge appeared to give nore credibility to Dr. Hammar’ s testinony
because of the potential of an inaccurate diagnosis. The court
r easoned:

Logic dictates that sone tunors can be present

not only long before diagnosis but |ong before

the onset of synptons as well. The experts in

the instant case based their hypotheses of

when the tunor was born on the date of

di agnosis. Thus, an untinely diagnosis my

cause an inaccurate assessnent of when the

di sease devel oped. For instance, a doctor may

m s[ -] di agnose a synptomatic patient and thus

delay the diagnosis of nesothelioma. O, a

patient may be asynptonatic for years with a

nmesot hel i oma tunor grow ng inside him
There is no evidence or argunent that convinces us that the court
was clearly erroneous in seem ngly accepting Dr. Hammar’s testi nony

over Dr. Gabriel son’s.

[11. CONSTI TUTI ONAL RIGHT TO A JURY TRI AL

Appel | ant next argues that the trial court violated its
constitutional right to a jury trial by refusing to permt the jury

to deci de when a cause of action arose.
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The Maryland Constitution, it asserts, requires the jury to
determne the date on which appellee’ s cause of action arose
because this determnation is a factual question. Article 23 of

the Maryland Declaration of Rights commands that “[t]he right of

trial by Jury of all issues of fact in civil proceedings in the
several Courts of Law in this State . . . shall be inviolably
preserved.” Because an alleged question of fact exists as to when

the triggering event occurred, appellant contends that the jury
shoul d have determ ned the date of onset for appellee s disease.
Specifically, appellant contends that the enforceability of
the cap statute under the Ginshaw standard is a factual issue that
should have been decided by the jury because the Maryland
Constitution preserves the right to a jury trial for all issues of
fact. Section 11-108 of the statute Iimting noneconom ¢ damages
provi des:
(d) Jury trials. — (1) In a jury trial, the
jury may not be infornmed of the limtation
established wunder subsection (b) of this
section. [14
(2)(i) If the jury awards an amount for

nonecononi c damages t hat exceeds t he
limtation established under subsection (b) of

¥Thi s subsection was not contained in the original statutory
cap enacted in 1986. In Franklin v. Mazda Mtor Corp., 704 F.
Supp. 1325, 1328 (D. M. 1989), the United States District Court
for the District of Maryland held that the statute’s | anguage was
such that the jury should be instructed not to award noneconom c
damages in excess of $350, 000. In response to the decision in
Franklin, the General Assenbly added subsection (d)(1) to assure
that the jury would not be inforned of either the existence or
anount of the statutory cap.
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this section, the court shall reduce the
anmount to conformto the limtation

C.J. 8 11-108(d). Appellant asserts that this section should not
be interpreted as renoving the determnation of the statute's
applicability fromthe jury. The section, appellant alleges, does
not prohibit the jury from determ ning when a cause of action
arises; rather, it prevents the court frominformng the jury of
the effect of the statutory cap. The court disagreed and held in
its menorandumopinion filed after the jury returned its verdict:
“The issue of whether the cap applies in the instant case as stated
supra is for the court to decide based on the evidence. Sinply
stated, it is ‘up to the trial court, as the trier of fact on that
issue, to weigh the evidence and reach a final determ nation.’
Ginmshaw, 115 MJI. App. at 165.” Based on this pronouncenent by the
trial court construing our decision, appellee asserts application
of the cap statute has been deci ded.

Wth respect to the trial court’s conclusion that it could
wei gh the evidence and reach a final determ nation, appellant
correctly points out in its brief that, “[i]n Ginshaw, however
there is no indication that any party asked that this issue be
submtted to the jury, and no party argued on appeal that the jury
should have resolved this issue.” Hypot hesi zing that “[t]he
parties inplicitly agreed to have the enforceability of the
statutory cap decided by the court in that case,” appellant

acknowl edges that “[i]t may well have been correct for the Ginshaw
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panel to characterize the trial court as the finder of fact in that
case.” The court, in Ginmshaw, denied nmotions to apply the
statutory cap filed after the jury returned its verdict wthout
stating any reasons or issuing a witten opinion. The only issue
bef ore us was whether “[t]he trial court erred when it failed to
apply the statutory cap.” Ginshaw, 115 M. App. at 149.
Agai nst this procedural backdrop, we said:

Unfortunately, we are wi thout the benefit of

the trial court’s reasoning in denying

appellants’ notion to apply the statutory cap

to noneconom ¢ damages. W, therefore, nust

assunme that the trial court denied appellants’

nmotion to apply the statutory cap based on the

expert testinony that nesothelioma occurred

prior to July 1, 1986. Such a finding was not

clearly erroneous because there is evidence in

the record to support it.
Ginmshaw, 115 Md. App. at 165.

It was this |language, in Ginshaw, to which the trial court
al luded when it said “[i]Jt is up to the trial court, as the trier
of fact on that issue, to weigh the evidence and reach a fina
determ nation.” There, as appellant points out, the trial judge
was the trier of fact on the issue because the parties inplicitly
agreed to allow the court to decide. Qur rationale in Ginshaw was
that, “[a]lthough there was evidence in the record contrary to that
of [plaintiff’s experts], it was up to the trial court, as the
trier of fact on that issue, to weigh the evidence and reach a

final determnation.” | d. Furthernmore, we concluded by

“affirnfing] the trial court’s holding that the statutory cap for
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noneconom ¢ damages for personal injury does not apply to the
i nstant case.” | d. In Ford Motor Co., this Court followed
Gimshaw and held, “[u]lnder Ginmshaw, we wll wuphold a trial
court’s determnation of when an injury arises as long as that
determnation is supported by legally sufficient evidence.” Ford,
119 Md. App. at 48. W hold that, when a party tinely requests
that the determination of the applicability of CJ. § 11-108 be
submtted to the jury pursuant to legally correct special verdict
issues and jury instructions, Article 23 of +the Maryland
Decl aration of Rights requires that the factual determ nation of
when a |atent asbestos-related disease cones into existence be
submtted to the jury.

Appel | ant asserts that H Il v. Fitzgerald, 304 Ml. 689 (1985),
controls this issue. In Hll, a federal district court certified
gquestions of Jlaw to the Court of Appeals concerning the
applicability of a limtations statute that applied only to
injuries occurring after July 1, 1975. The Court answered that
“IW hether the original allegedly negligent m sdiagnosis of Hll’s
condition caused sone harmand therefore ‘“injury’ prior to July 1,
1975 is a question of fact . . . .7 ld. at 697. The Court’s
determ nation that when an injury occurred for limtations purposes
is a question of fact for the jury is anal ogous to the adjudication
of appellee’s claimin the instant case. Hll’s rationale may be
applied to appellee’ s claimbecause the date upon which the harm

arose is a matter of contention between the parties involving a
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factual dispute. As we discussed, supra, however, analysis of the
accrual of a cause of action for Ilimtations purposes is
di stingui shable from when an action arises for purposes of the
statute on damages. Hll, therefore, is not controlling in the
case sub judice because it addressed the applicability of a statute
of limtations, rather than a statutory cap on noneconom ¢ danages.

The Court of Appeals addressed this issue in Mirphy v.
Ednonds, supra, in which CJ. 8 11-108 was chal | enged on the basis
that it violated the right to a jury trial guaranteed by Articles
5 and 23 of the Maryland Constitution. |In Mirphy, the plaintiffs
contended that the trial court’s decision to reduce the noneconom c
damages award in conpliance with CJ. 8 11-108 “interferes with the
jury’ s exclusive province in determning factual issues,” id. at
370-71, because CJ. 8 11-108 prohibits the jury from being
i nformed about the statutory cap. The Court of Appeals began by
comrenting that, while the right to a jury trial extends to issues
of fact, it “does not extend to issues of |aw, equitable issues, or
matters which historically were resolved by the judge rather than
by the jury.” ld. at 371 (citations omtted). When the
| egislature authorizes a jury trial to decide the facts with regard
to liability, there is no interference with the right to a jury
trial if the statute fixes the damages. See id. at 372 (citing

Branch v. Indemity Ins. Co., 156 M. 482, 486 (1929)).1%

15See al so Franklin v. Mazda Motor Corp., 704 F. Supp. at 1331
(continued. . .)
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Applying these principles to CJ. 8§ 11-108, the Court of
Appeal s reasoned:

| f the General Assenbly had provided in § 11-
108 . . . that the trial judge, rather than
the jury, should determine the anount of
noneconom ¢  damages or the anount of
noneconom ¢ danages in excess of $350,000, a
substantial issue concerning the validity of
the statute would be presented. The GCenera
Assenbly, however, did not attenpt to transfer
what is traditionally a jury function to the
trial judge. Instead, the GCeneral Assenbly
abrogated any cause of action for noneconom c
tort damages in excess of $350,000; it renoved
the issue from the judicial arena. No
guestion exists concerning the role of the
judge versus the jury wth respect to
noneconom c tort damages in excess of
$350, 000. Therefore, no question concerning
the constitutional right to a jury trial is
present ed.

ld. at 373.%® As a result, the Court held that neither the $350, 000
[imt nor the prohibition on informing the jury of the limt
interferes with the jury's ability to resolve the pertinent factual
i ssues. See id. The |language from Murphy strongly weighs in favor
of having the jury decide when the cause of action arose because
the legislature, in creating C.J. 8 11-108, “did not attenpt to

transfer what is traditionally a jury function to the trial judge.”

15, .. conti nued)
(“The right of jury trials in cases at law is not inpacted. Juries
always find facts on a matrix of laws given to them by the
| egi sl ature and by precedent, and it can hardly be argued that
limtations inposed by law are a wusurpation of the jury
function.”).

Because of the holding of the Court of Appeals in Mirphy, we
decline to address appellee’s argunent that the statute should not
be applied because it violates the Maryl and Decl arati on of Rights
and Maryl and Constitution.
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The Court of Appeals concluded that the restriction on informng
the jury of the statute was not a violation of the right to a jury
trial because the statute was not intended to affect the jury’'s
function. See id. at 373.

Al though we are aware that states have differed in their view
of whether this issue is one of law or fact, the Court of Appeals
i n Murphy peripherally addressed this issue through its reliance on
Et heridge v. Medical Cr. Hosps., 376 S.E. 2d 525 (Va. 1989).% In
Et heridge, the Supreme Court of Virginia was presented wth a
constitutional attack on its statutory cap based on the right to a
jury trial. The court opined that the jury's fact-finding function
i ncludes an assessnent of damages, and that function is not
completed until the jury examnes the facts and assigns a value to
the damages. See id. at 529. “Thereafter, it is the duty of the
court to apply the law to the facts.” 1d. The court concl uded
that “the Virginia Constitution guarantees only that a jury wll
resol ve disputed facts,” and that “[w]ithout question, the jury’'s
fact-finding function extends to the assessnent of damages.” Id.,

quoted in Mirphy, 325 Md. at 374.

W note that other state courts have concluded that the
determ nati on of noneconom c damages is within the province of the
jury. See Moore v. Mbile Infirmary Ass’'n, 592 So. 2d 156, 163
(Ala. 1991) (noneconom c danages is nost peculiarly within the
jury’ s discretion); Sofie v. Fireboard Corp., 771 P.2d 711, 717
(Wash.) (stating that the jury’'s role in determ ning noneconom c
damages may be nore essential than determ ning econom c damages),
opi ni on anended by 780 P.2d 260 (1989).
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This reasoning ineluctably |eads to the conclusion that the
jury does not conplete its function as trier of fact until it
assesses the damages. Therefore, when parties dispute the date
upon whi ch the cause of action arose, the jury nust determne this
issue in order to conplete its function as trier of fact.® Only
after this determnation may the court properly apply the law to
the facts and conclude whether the statutory cap on nonecononic
damages shoul d apply.

Appel | ant argues that, because C J. 8§ 11-108 is open to
different interpretations, the preferred course as a matter of
statutory construction wuld be to avoid the interpretation
involving a constitutional infirmty. Accordi ngly, appellant
asserts, “the trial court cannot informa jury of the inport of its
factual finding regarding the date on which a plaintiff’s claim
arose; the statute does not purport to renove the underlying
factual issue fromthe jury.” W are satisfied that Mrphy and
rationale therein conport well with the interpretation that the
jury must determne factual issues underlying the statutory cap
even though the jury will not be inforned of its existence.

Procedurally, the trial judge is obliged to allow the jury to

make the factual determ nation w thout invading the proscription of

8The decision that the jury should determ ne the factual issue
of when the cause of action arose finds further support in the case
sub judice. Unlike in Miurphy, wherein the date the cause of action
arose was irrelevant and uncontested, in the case sub judice the
date appel |l ee’s cause of action arose for purposes of the statutory
cap is a disputed fact.
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C.J. 8 11-108 against informng the jury of the existence of the
statutory cap on nonecononm c danmages. Prior to the jury
instructions, the parties should submt, along wth proposed
instructions on liability and damages, a proposed instruction
requiring the jury to decide when the plaintiff devel oped
mesot hel i oma. Such an instruction, wunlike the supplenental
instruction presented by appellant, nust include the proper
standard in Maryland for determ ning when the cause of action
arose. Accordingly, whether the particular plaintiff suffers from
an asbestos-related injury or disease should dictate how the
instruction is worded.

The judge nmust then instruct the jury to weigh the evidence
and render a finding of when the cause of action arose. As
expl ai ned above in Section I, if the plaintiff suffers from an
asbestos-related injury, the jury should be instructed to find that
the cause of action arose when functional inpairnment first
occurr ed. On the other hand, if the plaintiff contracts an
asbestos-rel ated di sease, the jury nust be instructed to find that
the cause of action arose when the disease first canme into
exi stence. At no tine, of course, should the trial court inform
the jury of the existence of the statutory cap.

As expl ai ned above, the jury' s function does not end until it
ascertains the facts and assesses the damages. Ascertaining the
appropriate facts for a recovery of damages in the instant case

required the jury to nmake a factual finding regarding when the
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cause of action arose.! The inplication of that factual finding
becones a legal issue, i.e., the applicability of the statutory cap
only after the jury determ nes when the cause of action arose. At
that tine, the trial court adopts the jury’s factual determ nation
and applies the statute only if the jury decided that the cause of
action arose after July 1, 1986. Because the jury's duty to
exam ne the facts and assess the danmages was never relegated to the
trial judge pursuant to C.J. 8§ 11-108, this procedure does not
inpinge on the right to a jury trial guaranteed in Article 23.

Appel | ee, neverthess, argues that appellant waived the right
toajury trial on the issue of the statutory cap’ s application by
failing to make the request after the jury returned its verdict.
Al t hough appel | ee asserts that evidence regarding the applicability
of the statutory cap was not relevant until after the jury returned
a verdict in excess of the cap, we nust address whet her appell ant
preserved the issue for consideration on appeal.?

Before discussing the jury instructions, the court reviewed

t he proposed verdi ct sheets propounded by appellee’s counsel.?t |t

BUnfortunately for appellant, as discussed above, the court
did not err by refusing to submt the issue to the jury because
appel l ant’ s proposed instruction was an incorrect statenent of |aw.

20Al t hough appel l ee did not proffer the argument, we shal
review the record to determne if appellant properly preserved the
i ssue of whether the jury should participate in deciding the cap’s
applicability.

2Appel | ee’ s proposed verdict sheet did not contain a question
asking the jury to make a determ nation according to the standard
set forth in Arnstrong Il or Ginshaw
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is inmportant to note that appellant’s proposed verdict sheet was
submtted on the sane day as these discussions, April 15, 1997, and
included the follow ng question: “On what date do you find that
[ appel lee] was functionally inpaired as a result of having
devel oped nesot heli oma?” This colloquy transpired during the jury
instruction di scussion:

THE COURT: . . . The second version [of
appel lee’s proposed verdict
sheet], which is a special
verdict sheet, is the version
this [c]ourt has used in every
mesot helioma [sic] case since
1992.

And so far as this [c]ourt is
aware, no Court of Appeals of
this state has ever reversed
this [c]ourt on the use of this
verdi ct sheet and the form as
wel |l as the content.

And | sinply want to ask
def ense and third-party
defendants if they would Iike
to comment on it, so that the
record shows any objections
they m ght have to the use of
that form because the [c]ourt
does intend to adopt that form
subject to any nodifications
that the [c]lourt mght be
persuaded to be nade by
counsel

[ APPELLANT’ S

COUNSEL]: This is the first tine |I’ve had
a chance to see this, but in
particul ar, we have asked for —
in our proposed verdict sheet
that an instruction, or that a
special verdict would be, |
guess, question 1-A on this —



No further discussion transpired at this point

with respect to appropriate | anguage for the special
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THE COURT: You want 1-A to be, when did he

devel op the di sease,

[ APPELLANT’ S
COUNSEL] : Wen was he

| believe.

functionally

inpaired as a result of —

THE COURT: That’s not a question that this

[clourt wll submt

to the

trier of fact, and you have an

excepti on.

[ APPELLANT’ S

in the proceedi ngs

After additional discussion, appellant argued:

COUNSEL] : . : : On the functional
i npai rment question that we
requested, | would object to

not getting it, because | think
it’s a fact question, and we

are denied a right

by jury.
[ don’ t t hi nk

to a trial

it’'s any
different than for,

say, a

statute of limtations question
that’s submtted to the jury.

It’s a question
functionally

[ appel | ee] was
i npai red, which
question and

of when

a fact

shoul d be

submtted to the jury.

[ APPELLANT’ S

verdi ct sheet.

CO COUNSEL] : And | woul d suppl enent that and say
that it would be a violation of our
7th  Anmendnent right under
Constitution of the United States?

to a trial by a jury and

t he

to the

appropriate Maryland Constitution

never

been made applicable to the states.

22The Seventh Anmendnment to the United States Constitution has

M nneapolis and St.
Louis Railroad Conpany v. Bonbolis, 241 U.S. 211, 36 S.C
L. Ed. 961 (1916).

595, 60
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provisions that allow a trial by a
jury.

THE COURT: 7t h Amendnent ?

[ APPELLANT’ S
CO- COUNSEL] : Over 20 bucks, Judge.

THE COURT: You have the right anount
anyhow. Ckay.

[ APPELLANT’ S

CO- COUNSEL] : It has to do with a right to a
fair trial.

THE COURT: | would like to further, or

next review the requested jury
instructions of the plaintiff.

[ APPELLANT’ S
CO COUNSEL] : Judge, | hate to do this, and

will be quiet soon. | want to
make sure the record reflects
that we —

THE COURT: |’m di sappoi nt ed. I have

enjoyed listening to you.

[ APPELLANT’ S

CO- COUNSEL] : Before we |leave the specia
verdict form | would object to
the giving of question four in

that there is no evidence of
strict liability on our part

Counsel coupled the issues of the propriety of the Ginshaw
standard and the right to have the jury decide factual issues when
he stated, “. . . it would be a violation of our 7th Amendnent
ri ght under the Constitution of the United States to a trial by
jury and to the appropriate Maryland Constitutional provisions that
allowa trial by jury,” which related to his earlier statenent that

on the functional inpairnment question that we requested,
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woul d object to not getting it, because | think it is a fact
guestion, and we are denied a right to a trial by jury.” \Wen the
trial judge asked, regarding the special verdict sheet, *“you want
1-A to be, when did he develop the disease, | believe,” counse

corrected the trial judge: “Wen was he functionally inpaired as
a result of - The court then said, “That’'s not a question that
this [c]Jourt will submt to the trier of fact, you have an
exception.” The court did not make any further ruling after
refusing to submt the question of when appellee was functionally
inpaired to the jury for a special verdict.

Subsequent to the colloquy concerning the jury verdict sheet,
the follow ng exchange occurred during a discussion of jury
i nstructions:

[ APPELLANT’ S
COUNSEL] : Suppl emental instruction nunber
one, that’s when — when
[ appel | ee] was functionally
inpaired as a result —
THE COURT: kay. You have nunber one,
that’s the only one that you
had given in addition. Al
right.
The proposed issues contained in the special verdict sheet and the
suppl enental jury instruction constituted incorrect statenents of
law, particularly in view of appellant’s citing of Ginshaw as
authority for the instruction. That supplenmental instruction

st at ed:

An issue you nust decide is when [appellee]
devel oped nesot helioma. Under Maryland | aw,
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mesothelioma is said to develop when a

plaintiff first suffers functional inpairnment.

Mere exposure to asbestos and cel | ul ar changes

resulting fromasbestos exposure al one is not

functional inpairnment or harm
As discussed in Section |, this jury instruction would have been a
proper statenment of the law if appellee had suffered an asbestos-
related condition or injury, rather than disease. The evidence
presented at trial, however, denonstrated that appellee contracted
t he asbestos-rel ated di sease nesothelioma. Although the proposed
instruction was neither an accurate statenent of the law nor a
reflection of the injury suffered by appellee, the trial judge was
put on notice that appellant sought to have the jury decide the
i ssue in any event.

After the discussion of proposed jury instructions, the

fol | om ng exchange occurred:

[ APPELLANT’ S

COUNSEL]: I would make a notion for
directed verdi ct agai nst
[appellee] or in favor of
[ appel | ant ] in the direct

action of [appellee] against us
in that there has been, as
previously stated, no |egal
duty shown to [appellee] that
[ appel l ant] owed, the claimis
barred as a matter of |aw by
t he gover nnent contractor
def ense. :

Again, we woul d nove on the cap
i ssue, Your Honor, at this tine
for a directed verdict in
[ appel | ee’ s] case, hi s
noneconom ¢ | oss be capped. And
| think the amount is $350, 000.
And the basis for that is the
conplete failure of [appellee]
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[ APPELLANT’ S

COUNSEL] :

THE COURT:

[ APPELLANT’ S

COUNSEL] :

THE COURT:

[ APPELLANT’ S

COUNSEL] :
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to show that any injury was
mani f est ed prior to t he
effective date of the 1986
statute. And, in fact, the
evidence is to the contrary.
Dr. Hammar testified, as the
[c]ourt heard, that the first
i npai r ment mani festation in
[ appel | ee], I asked hi m
specifically about [appellee],
was probably two to three
nmont hs prior to di agnosis.

That he coul d not under Daubert
or any standard tell -

Frye- Reed?

Frye-Reed in particul ar.

There is no evidence —as the
[cl]ourt is well aware, cellular
change is not enough. Wat was
present in Ginshaw is not
present in this case, and that
was Dr. Gabrielson s testinony
at five to ten years.

Your Honor is famliar with the
argunent [appellant’s counsel]
made earlier, the only evidence
is five years, maybe six, and
[ appel | ee], I believe, was
di agnosed in 1995. That’'s all.

Mbti on deni ed.

Has t he [ c]ourt made a
determ nation that the cap is

going to apply?

| haven't nmade a determ nation
on the cap at all. 1 denied
your notion.

| request the [c]ourt —I1 guess
| will have to wait until there
is averdict. | don't know how
I

will do that.
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THE COURT: Post judgnment notion. Post
judgment notion the [c]ourt
wi || consider at that point.

[ APPELLANT’ S
COUNSEL]: O course, the [c]ourt is well
aware of our previous jury
request that the jury determ ne
this issue.

THE COURT: Yes.
[ APPELLANT’ S
COUNSEL]: That presents a dilema, Your

Honor. | don’t know it’s your
responsibility to cure for ne.
It is ny position that | should
get a directed verdict on that
guestion, but if not, then it
is a question of fact for the
jury.
And if the [c]Jourt has not
ruled, then it would be ny
position that it should be
submtted to the jury.

THE COURT: Mot i on deni ed.

The argunent of appellant’s counsel included a request in its
nmotion for a directed verdict that the trial court essentially
grant partial summary judgnent capping the noneconom ¢ danmages
according to the statute. As support for this argunent,
appel l ant’ s counsel asserted that there was a “conplete failure of
[appellee] to show that the injury was manifested, or any
i npai rment was nmanifested prior to the effective date of the 1986
statute.” After appellant’s counsel asked whether the court had
made a determnation that the cap should apply, the court
responded, “1 haven’'t nmade a determ nation on the cap at all.

deni ed your notion.” Thus, the court denied appellant’s notion for
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a directed verdict applying the statutory cap. The court, however,
instructed appellant’s counsel to address the issue in a post-
j udgment notion. Pursuant to the court’s instructions, appellant
filed a notion for judgnent notw thstanding the verdict or a new
trial, and a notion to enforce the statutory cap. Both of these
notions contained argunments that the jury should determ ne the

applicability of the statute.?

2ln its Statenent of Grounds and Authorities In Support of
Ownens Corning’s Mtion for Judgnent Notw t hstanding the Verdict O,
In the Alternative, A New Trial, Section E references portions of
the transcript reprinted herein, stating that it “is entitled to a
new trial, because any factual dispute regarding the applicability
of the cap should have been submtted to the jury.” The transcri pt
of the proceedi ngs, however, discloses that appellant repeatedly
made requests for special verdict forns and jury instructions that
were incorrect statenments of the |aw Wth respect to the
subm ssion of the factual issue to the jury, appellant’s post-trial
notion recites:

Plaintiff does not chal | enge Owens
Corning’s contention that the jury, and not
the court, is the proper decisionnmaker [sic]
to resolve any factual 1issues involved in
determ ning when plaintiff’s cause of action
arose for purposes of applying the statutory
damages cap. As a result, assum ng arguendo
that there was any factual basis for a finding
in plaintiff’s favor on the cap issue, this
i ssue should have been submtted to the jury
for its decision.

Plaintiff’s only response to this point
is to assert that Omens Corning waived the
issue by failing to submt a proper jury
instruction. Plaintiff’s response is wthout
merit, for two reasons.

First, Onmens Corning’s instruction did

properly state the law. Plaintiff clainms that

“functional inpairment” is not the proper test

for determning when a cause of action arises,
(continued. . .)
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Maryl and Rul e 2-522, which addresses decisions of trial courts
regardi ng subm ssion of issues to the jury, states the foll ow ng:

(c) Special verdict. The court may
require a jury to return a special verdict in
the form of witten findings upon specific
issues. . . . If the court fails to submt any
issue raised by the pleadings or by the
evidence, all parties waive their right to a
trial by jury of the issues omtted unless
before the jury retires a party demands its

(... continued)

but his claim is belied by the express
| anguage of the very case on which he purports
to rely. In Anchor Packing Co. v. Ginshaw,
the Court of Special Appeals unanbiguously
held that “a cause of action in an asbestos-
related injury claimdoes not arise until the
asbestos fibers inhaled into the |ungs cause
functional inpairnment.”

(Gtations omtted.)

As previously noted, we held in Ginshaw that functiona
i mpairnment, vis-a-vis, manifestation of synptons, was not the
proper standard for deciding when a | atent asbestos-rel ated di sease
begi ns for purposes of applying the cap:

We hold, therefore, that an injury occurs
in an asbestos-related injury case when the
i nhal ati on of asbestos fibers causes a legally

conpensabl e harm Harm results when the
cellular changes develop into an injury or
di sease, such as asbestosis or cancer. e,

therefore, reject appellants’ assertion that
the injury or harm does not arise until the
synptons of the disease becone apparent.
Appel l ants argue that such an approach would
be | ess specul ative. W disagree.

Ginmshaw, 115 Md. App. at 160 (enphasis added).

Thus, appellant continued to insist, in its post-trial
noti ons, on subm ssion to the jury of a standard which the trial
court had indicated woul d not be submtted because it was |legally
i ncorrect.
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subm ssion to the jury. As to an issue
omtted without such demand, the court may
make a finding or, if it fails to do so, the
finding shall be deenmed to have been nmade in
accordance with the judgnent entered.
No party my assign as error the
subm ssion of issues to the jury, the
instructions of the court, or the refusal of
the court to submt a requested issue unless
the party objects on the record before the
jury retires to consider its verdict, stating
distinctly the matter to which the party
obj ects and the grounds of the objection.
Mb. RULE 2-522(c) (1998). Therefore, for the purposes of Rule 2-
522, the inportant question is whether appellant raised the issue
prior to the jury' s deliberation. W believe it did.

As di scussed above, appellant’s counsel requested a speci al
jury verdict on the issue of when appellee was functionally
i npai r ed. The trial court, however, declined to submt the
question appel |l ant request ed.

After the discussion regarding jury instructions in which
appel  ant’ s counsel sought an instruction and special jury verdict
enabling the jury to determine the date on which appellee’s
functional inpairnent began, counsel for appellant sought to have
the court decide the applicability of the cap statute, urging the
court to dispose of the issue favorably to appellant on counsel’s
nmotion for directed verdict. Apparently believing that the court
woul d not rule that the statutory cap was applicable, appellant’s
counsel reverted to his prior position, seeking to assert
appellant’s entitlenent to a jury determnation of the statutory

cap issue.
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Counsel referred to a “previous jury request that the jury
determnes this issue” and argued that, “[i]t is ny position that
| should get a directed verdict on that question, but if not, then
it is a question of fact for the jury. And if the [c]ourt has not
ruled, then it would be ny position that it should be submtted to
the jury.” Appellant’s counsel again, therefore, raised the jury
issue after it becane clear that the trial court was not going to
grant partial summary judgnent and apply the statutory cap,
asserting that it should be a question for the jury to decide.

Qur review of the record reveals that, prior to subm ssion of
the case to the jury, the trial judge never ruled that the question
of the statutory cap’s applicability was one for the court, because
t he di scussion focused on whet her appell ant was proposing that an
i nproper standard be submtted.

Citing Ginshaw, however, the court, in its nmenorandum
opi nion, expressed its belief that it is “up to the court” to
“reach a final determnation.” The court issued its opinion after
the jury returned its verdict. Significantly, prior to subm ssion
of the case to the jury, counsel, apparently recognizing that the
i ssue would be noot if the jury returned a verdict of less than
$350, 000 for noneconom c damages, had stated, “l guess | will have
to wait until there is a verdict. | don’t know how I will do
that.” The court responded that it would consider the issue on a
post- judgnent notion. Counsel, at that point, rem nded the court

of its request that the jury determ ne the issue.
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At different tinmes during the discussions regarding the
special verdict form and jury instructions, counsel advised the
court of his position that determ nation of the applicability of
the cap was a jury issue. Counsel had stated, “I think it’s a fact
guestion, and we are denied a right to trial by jury” and “[i]t
would be a violation of our 7th Amendnent right wunder the
Constitution of the United States to a trial by jury and to the
appropriate Maryland Constitutional provisions that allow a trial
by jury.” We cannot say, on the state of this record, that
appel l ant’ s counsel has waived its objection by acquiescing in the
court’s ruling that the discussions of the verdict sheet and jury
instructions was not the proper tinme to address a determ nation of
the applicability of the statutory cap.

Finally, we turn to the question of whether the trial court
had any obligation to correct appellant’s proposed instruction and
to submt a proper statenent of law to the jury. Qur review of
Maryl and case | aw has not uncovered any deci sions in which counsel
properly insisted on his entitlenent to have the jury decide an
issue that itself was inproper. The question is usually whether
the issue is one of fact for the jury or whether the instruction is
a proper statenent of the law, rather than both issues intertw ned.
As early as 1909, the Court of Appeals held that “[c]ourts of
justice are not bound to nodify or fashion the instructions noved
for by counsel, so as to bring themwithin the rules of law. They

may, if they see fit, content thenselves with a sinple refusal of



- 78 -

any prayer not sanctioned by the rules of law.” F.W Dodge Co. V.
H. A. Hughes Co., 110 M. 374, 382 (1909) (citations omtted).
Mor eover, when an instruction is indefinite or ignores a theory of
the case, “the trial [c]Jourt is not bound to nodify instructions
subm tted by counsel so as to make them correct statenents of the
law, [and] the [c]ourt should refuse an incorrect prayer, not
sanctioned by the rules of law.” Annapolis Gas & Elec. Light Co.
v. Fredericks, 112 Ml. 449, 457 (1910) (citations omtted).

In dover v. State, 88 M. App. 393, 398-400 (1991), we
addressed the distinction between a proposed instruction that is
technically erroneous and one that is potentially msleading. 1In
d over, the appellant conceded that his proposed instruction was
i naccurate but argued that the error was not a sufficient reason
for the court to refuse to instruct the jury on a relevant |egal
issue. The State, neanwhile, countered that the instruction was
i naccurate and potentially msleading enough? that the trial
court’s refusal to give it was proper. In dover, we concl uded
that a defendant has no right to a potentially msleading
instruction, and a court’s refusal to grant it is not error. See

id. at 398. Wen a requested instruction is only technically

24For cases discussing msleading and inaccurate jury
instructions, see Hunt v. State, 321 Md. 387 (1990), cert. denied,
502 U.S. 835 (1991), and Collins v. State, 318 M. 269, cert.
deni ed 497 U.S. 1032 (1990).
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erroneous,  however, a trial court’s failure to include a correct
instruction is error. See id.

In order to determne whether appellant’s requested
instruction was technically erroneous or potentially msleading, we
| ook to the follow ng principle fromd over:

If the prem se of the instruction requested by

defendant is relevant and sanctioned by | aw,

rather than one contrary to it, a circuit

court has an obligation to instruct on the

point even if the | anguage of the instruction

offered by the defendant is in sone respects

erroneous.
Id. at 400. |In the instant case, as expl ained above, the date upon
whi ch appellee manifested synptons would have been a relevant
standard for the jury to have considered if appellee had contracted
pl eural plaques rather than mnesotheliona. Because appellee
contracted nmesot hel i oma, however, the onset of disease standard is
proper, making the manifestation standard irrelevant to the issues
at trial.?

W recogni ze that counsel should have presented his objection
with greater clarity in view of the court’s adnonition that the

proposed verdict formand jury instruction constituted incorrect

statements of the |aw It is a settled principle of law that a

BFor cases discussing technically erroneous instructions, see
Privette v. State, 320 Md. 738 (1990), and Cark v. State, 80 M.
App. 405 (1989).

26See al so Chanbers v. State, 337 Md. 44, 51 (1994) (holding
that a “proposed instruction did not contain ‘applicable law,’ and
that the trial court therefore had no obligation to give the
instruction, either as submtted . . . or in any revised forni).
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trial judge should not give any requested instruction which is
i nproper under the facts of the case. Singleton v. Roman, 195 M.
241 (1949). Explicating Maryland Rule 4-325(c), however, we have
penned t hat

the Rule requires the court to “instruct the
jury as to the applicable | aw when requested
to do so by a party; it does not specify that
the court must instruct the jury as to the
applicable law only upon request of a party by
means  of a proposed instruction which
correctly states the | aw

Moreover, to interpret the Rule as
requiring a party desiring an instruction to
submt a suggested one which contains a
correct statenment of the law could lead to
anomal ous and absurd results. Consi der the
foll ow ng scenario. The evidence in a case
woul d support the giving of an instruction on
a subject of sone inportance in the case and
which both parties agree should be given.
Unfortunately, nei t her of the proposed
instructions submtted by the parties is a
technically correct statenent of the law on
the subject. Under the State’'s argunent,
notw t hstanding the inportance of the issue,
hence, the desirability of instructing the
jury on it, and the fact that both parties
requested an instruction on the point, the
court would not have to give any instruction.

Clark v. State, 80 M. App. 405, 414 (1989) (enphasis added in
first paragraph).

The unique facts of this case conpel us to conclude that the
ends of justice can only be served by granting appellant the
opportunity to submt the issue of the statutory cap to a jury,
particularly in view of the court’s advisenment that it would

consider the cap issue on appellant’s post-trial notion. On
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remand, the circuit court should submt to a newy enpaneled jury
only the limted issue of when nesothelionma arose in appellee
Should the jury determ ne that the disease arose before July 1,
1986, the statutory cap would not be applicable and the noneconom c
damage award of the original jury would stand. A jury decision
t hat appel |l ee’s nesothelioma arose on or after July 1, 1986, on the
ot her hand, would require the circuit court to apply the $350, 000

cap on the noneconom c damage award.

| V. EXCESSI VENESS OF THE JURY VERDI CT

Appel | ant next contends that the jury's award of $15 million
i n noneconom ¢ damages was excessive as a matter of |aw and that
the trial court abused its discretion by failing to reduce the
award. 2’ A decision regardi ng the excessiveness of a jury’'s award
is wthin the discretion of the trial court, and an abuse of that
discretion is reviewed by this Court under “extraordinary
circunstances.” See Omens-lllinois, Inc. v. Zenobia, 325 M. 420,
449 (1992); Banegura v. Taylor, 312 Ml. 609, 624 (1988); Conklin
v. Schillinger, 255 M. 50, 68 (1969). In Maryland, the tria
judge “should extend the fullest consideration possible” to the
jury's verdict before determning that it “shocked his conscience.”

See Conklin, 255 Mi. at 69. The Court of Appeals el aborated:

2"The trial court reduced the award to $10 mllion because the
$15 mllion exceeded the $10 mllion anpbunt that was clainmed in
appellee’s conplaint, see infra, not because the award was
excessi ve.
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The standard to be applied by a trial judge in

determning whether a new trial should be

granted on the ground of excessiveness of the

verdi ct has been variously stated as whet her

the verdict is “grossly excessive,” or “shocks

the conscience of the court,” or IS

“inordi nate” or “outrageously excessive,” or

even sinply “excessive.”
Banegura, 312 Ml. at 624 (citing Conklin, 255 Ml. App. at 69). W
shal| exam ne whether the trial court abused its discretion by
deciding that the jury’s $15 mllion award was not excessive.

Appel l ant argues that the award was excessive because it
exceeded the statutory cap on noneconom ¢ danmages by nearly forty-
three-fold and exceeded the anobunt of noneconom ¢ damages cl ai ned
by appellee by fifty percent. Al t hough a conparison of the
statutory cap to appellee’s award in the instant case is a
consideration, it was decided that the statutory cap did not apply
to appell ee’s recovery of damages. Additionally, appellant alleges
that the verdict in this case was nearly nine tines the $1.7
mllion average verdict for noneconom c damages in concurrent
Maryl and nesot hel i oma cases.
First, we shall exam ne a noneconom c damages award in a

recent case as a factor in our analysis of whether the court abused
its discretion by refusing to reduce appellee’s award bel ow $10

mllion. |In Abate, supra, this Court concluded that an award of $9

mllion in noneconom c danages? did not shock the conscience. See

28The jury's award consisted of $3 mllion for persona
injuries suffered by plaintiff, $1 mllion for injury to the
marital relationship during plaintiff's lifetime, and $5 nillion
(continued. . .)
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Abate, 121 M. App. at 691-93. W relied on Onens-Illinois, Inc.
v. Zenobia, in which the Court of Appeals rejected a challenge to
an award for a living plaintiff in the amount of $1,200,000. The
trial judge in Abate summarized that “the test is not how high the
verdicts are. The test is whether it shocks the conscience of the
[cl]ourt. . . . The sinple fact is that the anounts, having seen
what | sawin this case, just do not shock ny conscience.” Abate,
121 M. App. at 692. Consequently, while conparison to other
simlar cases is helpful, a review of the specific evidence
presented to the jury, rather than a mathematical analysis, nore
appropriately enables us to determne whether the award was
shocki ng. 2°

VWil e appellant relies on conparing the verdict in the instant
case to other conparable cases, appellee relies on the evidence
presented to the jury to denonstrate that the award was not

shocki ng or grossly excessive. The facts of this case are uni que

28(. .. continued)

for wongful death. Appel l ant contests the relevance of this
award, asserting that the nonecononmic portion only totals $3
mllion. W disagree. Wongful death damages are not limted to
pecuni ary loss and, in part, include the non-pecuni ary damages of
ment al angui sh, enotional pain and suffering, and | oss of society.
See C.J. 83-904(d). These same non-pecuni ary damages are included
in the definition of noneconom ¢ damages fromC J. § 11-108.

2%\%¢ note, however, that, in addition to Abate, other awards
of noneconom c damages well over the average anmount submtted by
appel l ant have been affirnmed on appeal. See Ford Modtor Co. .
Wbod, supra (affirmng an award based on noneconom c damages in the
anount of $8 million and an award for a different plaintiff for
$6.29 mllion); Anchor Packing Co. v. Ginmshaw, supra (affirmng an
award for $3.3 mllion in noneconom c danages).
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in that appellee was forty-one years of age at the tinme of the

verdict and still living while suffering from nesotheliom. The
trial court instructed the jury that, “[i]n this action for
damages, you should consider . . . the noneconom ¢ danages

t hose sustained in the past and reasonably probable to be sustained
in the future. Those damages are damages which you, the jury, my
find for pain, suffering, inconvenience, physical inpairnent,
di sfigurenment, and any other nonpecuniary injury.” Appellee is
likely to sustain considerabl e noneconom ¢ damages in the future,
unli ke many victins of nesothelioma or asbestosis who do not |ive
to see their cases reach trial

Evidence was presented to the jury during appellee’ s
vi deot aped deposition, which was played at trial on March 25 and
26, 1997, of the inpact of nesothelioma on appellee. Test i nony
included that appellee was renoved from an experinental tria
clinic because the cancer surrounding his aorta could not be
surgically renoved. The failed surgery involved an incision —
fromthe rib cage, around the side of the abdonen, angled up near
t he shoulder, and ending in the center of the back — which has
resulted in “sharp pains at different places . . . down deep in the
tissue” and chronic pain near the abdonen. Mul ti ple rounds of
chenot herapy followed the surgery, and appellee’ s deposition
i ncl uded a description of the violent nausea and physical pain that

resulted. Finally, the jury considered the fact that appellee was
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only forty-one years of age at the tinme of the trial with five
children and a wfe.

I n his menorandum opi nion, the trial judge comented that the
evi dence was “conpel ling” and sumrari zed the follow ng with respect
to appell ee:

He has endured nunmerous surgeries and
chenot herapy treatnents. There is nore surgery
and chenot herapy planned. As the disease
progresses his suffering wll continue wth

wei ght |oss, shortness of breath, greater
pain, and increased nedication to deal wth

the pain. He will becone nore disabled and
dependent on ot hers. Thr oughout this
suffering, [appellee] has been and wll be
aware of this pain, this disability, and that
he wll die a premature death due to
mesot hel i oma. He knows that he will mss the

once expected years ahead wth his five
children and his wfe.

We are satisfied that the court considered the claim of
excessiveness on its nerits. Furthernore, the court denonstrated
that it applied the appropriate standard in its determ nation by
stating that, “[blased on this evidence, wth the fullest
consi deration possible given to the amount returned by the jury,
this court believes the verdict was not excessive in and of
itself.” The court exam ned the evidence and did not abuse its
di scretion by determning that the jury’'s award was not excessive.
In addition, the court reduced the award, although not on the

grounds of excessiveness, from $16, 286,000 to $10 mllion to

0The $16,286,000 jury award consisted of $1,286,000 in
econom ¢ damages and $15 million in nonecononi c damages.
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conformw th appellee’s ad dammum cl ause that sought $10 mllion in

damages.

V. AMENDMENT COF THE COMPLAI NT AFTER THE JURY VERDI CT

Appel | ee argues that the court erred by refusing to allow his
requested anendnent of the ad dammum clause of the conplaint
following the jury’'s verdict of $16, 286, 000. In the ad damum
cl ause, appellee sought $10 mllion in damages. Consequent |y,
followng citation to case law, the court decided that *“the
[ appell ee is] bound by the anpbunt of damges prayed in the
conplaint’s ad dammum cl ause.”

The court principally cited Falcinelli v. Cardascia, 339 M.
414 (1995), which discussed in detail the lawin Mryland regardi ng
anmendnment of the ad dammum cl ause after a jury returns its verdict.
In Falcinelli, the plaintiff was awarded $205, 187.08 even though
she only sought $100,000 in the conplaint. The circuit court
subsequently granted plaintiff’s notion to amend the anount cl ai ned
inthe complaint. It was contended that, when the verdict exceeds
t he ad dammum cl ause, the defendant, upon tinely application, is
entitled to a remttitur to the amount of the ad damum The
plaintiff, however, argued that Mb. RUE 2-341, by omtting any tine
l[imt, permtted a post-verdict anmendnent as |ong as | eave of the

court was obt ai ned.
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The Court of Appeals issued a wit of certiorari prior to
consideration of the matter by the Court of Special Appeals and

began by comrenting that “Maryland case | aw has uniformy treated

the ad dammum as a I|imtation on recovery. The problem is
di scerning the nature of the limtation.” Falcinelli, 339 Ml. at
423 (enphasis added). The Court quoted its prior statenent,

al though recogni zing that it was dicta, that “the recovery, if any,
by the plaintiff cannot exceed in nature or anount either the
damage proved or the sumclained in the ad dacmmum whi chever is the
lesser.” 1d. at 423 (quoting Scher v. Altomare, 278 M. 440, 442
(1976)).3% The Court affirmed the circuit court’s judgnent on

procedural grounds;? neverthel ess, these grounds do not affect

31See also Finch v. Mshler, 100 M. 458, 462 (1905)
(reflecting that the plaintiff remtted the thirty-two dollars by
whi ch the judgnent exceeded the ad dammum); Attrill v. Patterson,
58 Md. 226, 260 (1882) (“requiring the plaintiff to remt so nuch
of the verdict as was in excess of the damages laid in the
declaration, was in entire conformty with the law, practice and
decisions of the State”); Zeller v. Geater Baltinore Med. Ctr., 67
Md. App. 75, 83 (1986) (“the rules permt a request to amend until
the jury retires to deliberate”); Carl M Freeman Assocs. V.
Murray, 18 M. App. 419, 420 n.3 (stating that a remttitur is
proper if the plaintiff recovers damages in excess of those clai ned
in the declaration), cert. denied, 269 Ml. 756 (1973).

32After the jury returned its verdict in Falcinelli, the
defendant filed a notion for judgnment notw thstanding the verdict
and the plaintiff filed the notion to amend. The court denied
defendant’ s notion and granted plaintiff’s. The defendant, however,
did not appeal within thirty days of the court’s decision, instead
waiting until after the court denied its notion for reconsideration
of the notion for judgnent notw t hstanding the verdict. The Court
of Appeals, therefore, held that the defendant did not tinely
appeal the circuit court’s judgnent. |In addition, the Court held
that “the ad dammum does not inherently limt the power of the jury
(continued. . .)
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application of the rule in the current appeal. It appears that
because post-verdict anmendnments found no support in Maryland s
| egal history, the Court “assune[d], arguendo, that Rule 2-341 does
not provide for the grant of |leave to anend after a verdict has
been returned.” 1d. at 429.

Based on the case |l aw as of October 15, 1997, when the court
filed its menorandum opi nion, the court did not err by refusing to
grant appellee leave to anmend the ad dammum clause of the
complaint. Furthernore, the court did not abuse its discretion by
determ ning that allow ng appellee to anmend the ad dammum cl ause
woul d unduly prejudice appellant. The court reasoned:

Throughout the trial, [appellant] was on
notice t hat [ appel | ee] was cl ai m ng
$10, 000, 000 i n damages. [Appellee] was in the
best position to know and obtain information
about the extent of his injuries and danages
at all phases of this case. There was not hing
to prevent [appellee] from seeking to anend
his conplaint at the comencenent of or during
trial. [Appellant] proceeded through the
di scovery period and settlenent negotiations
believing that $10,000,000 was its full
exposure to liability. To allow post-verdict
anendnent of the conplaint would cause undue
prejudice to [appellant].
G ven Maryland's |legal history of disfavoring the amendnent of ad

dammum cl auses after a verdict and the principle that pleadings

32(. .. continued)
to render a verdict and does not inherently limt the power of the
court to enter a judgnent.” Falcinelli, 339 MI. at 427 (enphasis
added). W believe that this holding clarifies procedural matters
but was not intended to affect the substantive rule that a
plaintiff may not recover damages in excess of the ad dammum
cl ause.
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shoul d provide notice to the parties of the nature of the clains
and define the boundaries of the litigation, see Scott v. Jenkins,
345 Md. 21, 27-28 (1997), the court did not abuse its discretion by
refusing to allow a post-verdict anendnent. Al t hough | i beral
anendnent of pleadings is conmon practice prior to or during trial,
it is not coomon after the verdict, especially when anendnent woul d
prejudice appellant by increasing its liability over sixty
per cent . 33

Since this opinion, however, the rule regardi ng anmendnent of
pleadings in the circuit court has changed. Effective July 1,
1998, a Commttee Note was added to Rule 2-341 stating that, “[b]y
| eave of court, the court may grant |eave to anmend the anount
sought in a demand for a noney judgnent after a jury verdict is
returned.” Based on this addition to Rule 2-341, we nust exam ne
whet her the new provision was intended to apply retroactively,
thereby requiring a remand for the trial court, in its discretion,
to determ ne whether to grant appellee | eave to anend.

We begin with the foll ow ng principle:

As a general rule, statutes are presunmed to
operate prospectively and are to be construed

33Because of Maryland’'s di sfavorabl e treatnment of anendnents
to ad dammum cl auses after the verdict, we are not persuaded by
appellee’s reliance on case law from other jurisdictions. See
Looms v. CGvetta Corinno Constr. Corp., 429 N E 2d 90 (N Y. 1981);
Whitfield Tank Lines, Inc. v. Navajo Freight Lines, Inc., 564 P.2d
1336 (NNM App.), cert. denied, 567 P.2d 486 (N.M 1977). The
decisions in these cases, that a party is not prejudiced by
recovery of damages that exceed the ad dammum cl ause, do not | ead
us to the conclusion that the trial court abused its discretion.



- 90 -
accordi ngly. The presunption agai nst
retrospectivity is rebutted only where there
are clear expressions in the statute to the
contrary. Mor eover, even where perm ssible,
retrospective application is not found except
upon the plainest mandate in the | egislation.

Washi ngt on Suburban Sanitary Conmmin v. Riverdal e Hei ghts Vol unt eer
Fire Co., 308 Ml. 556, 560-61 (1987) (citations omtted); see also
Arundel Corp. v. County Commirs, 323 Md. 504, 510 (1991); WMason v.
State, 309 MJ. 215, 219 (1987). The reasoning behind this general
rule is that, because retrospective application of a statute
attenpts to determine the legal significance of acts occurring
before the effective date of the statute, the potential for
interference with an individual’s substantive rights increases.
See Riverdale, 308 MI. at 561 (citing State Commin on Human
Rel ations v. Anmecom Div. of Litton Sys., 278 M. 120 (1976)).
Therefore, “[t]his rule of construction is particularly applicable
where the statute adversely affects substantive rights, rather than
only altering procedural machinery.” I1d. at 561-62 (quoting State
Farm Mut. Auto. Inc. Co. v. Hearn, 242 M. 575, 582 (1966)).

The concern of the effect on substantive rights has resulted
in varying treatnent of newy enacted | aws dependi ng on whet her
they are viewed as affecting substantive or procedural rights
Despite the presunption of prospective application, in Holland v.
Whodhaven Building & Dev., Inc., 113 Md. App. 274, 283 (1996), we

cited a line of cases holding that, “when a |egislative change in

|aw affects only procedural matters, rather than substantive
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rights, it applies to all actions, whether accrued, pending, or
future, unless a contrary intention is expressed.” See Roth v.
D nensions Health Corp., 332 M. 627, 636-38 (1993); Starfish
Condom nium Assoc. Vv. Yorkridge Serv. Corp., 295 M. 693, 705
(1983); Wnston v. Wnston, 290 Md. 641, 649-50 (1981); Richardson
v. R chardson, 217 Ml. 316, 320 (1958). On the other hand, we al so
recogni zed in Holland a Iine of cases follow ng the principle that
“absent legislative intent to the contrary, a change in procedural
law will not be applied retroactively to undo proceedi ngs that
al ready have concluded prior to the passage of the law.” Holl and,
113 Md. App. at 284. See Luxmanor Citizens Assoc. v. Burkart, 266
Ml. 631, 645 (1972); The Wiarf at Handy’'s Point, Inc. v. Departnent
of Natural Resources, 92 M. App. 659, 675-76, cert. denied, 328
Md. 239 (1992).

After reviewng these contrary principles in Holland, we
concluded that the following principles survived Riverdale and
apply to the operation of a newy enacted statute:

[ Albsent clear legislative intent to the
contrary, (1) a statute ordinarily wll be
presunmed to operate prospectively;, (2) a
statute that changes procedure only ordinarily
w |l be applied to pending cases; and (3) new
procedural |aw, although applicable to pending
cases, wWll not ordinarily be applied to undo
procedures that already have concl uded.
Hol | and, 113 MJ. App. at 287. Application of these principles

| eads us to the conclusion that Rule 2-341 should not be applied

retroactively. Rule 2-341 does not <contain any statenent
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instructing or inplying that adoption of the Comnmttee Note should
be applied retroactively. In Riverdale, we stated that the
| egi sl ature knows how to express its intent when it desires
retroactive application. See Riverdale, 308 M. at 568.
Therefore, if retroactive application was intended, a statenent to
that affect should have been included with Rule 2-341. The only
| anguage providing any guidance is that the effective date of the
new rule is July 1, 1998, which does not address the issue of
retroactive application

Furthernore, a review of cases appl yi ng procedural anendnents
retroactively supports our conclusion. See Roth v. D nensions
Health Corp., 332 M. at 637 (holding that an extension of time for
filing a certificate of qualified expert in a medical negligence
suit filed with the Health Cains Arbitration Ofice could be
retroactively applied because the statute did not interfere with
substantive or vested rights); Starfish Condom ni um Assoc., 295 M.
at 708 (applying an anendnent retroactively despite the question of
standing because there was no change in substance and no
enl argenent of liability was effected); Wnston, 290 MI. at 649-50
(retroactive application allowed where separation and divorce
agreenents and notions for injunctive relief, that were filed
during litigation, post-dated the statute’s enactnent); R chardson,
217 Md. at 320-23 (statute extending the tinme for setting aside a
decree pro confesso was enacted before the parties argued a notion

to set aside the decree; therefore, the newy enacted tine period
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applied). Unli ke these cases, retroactive application in the
instant case would not affect only the procedural nature of the
pr oceedi ngs. | nstead, such application would interfere wth
substantive rights, nanely appellant’s vested interest in the $10
mllion final judgnment against it. Retroactively applying Rule 2-
341's adoption of the Commttee Note woul d expose appellant to the
potential of an increased liability of over $6 mllion. Therefore,
the newly enacted Rule 2-341 not only changes procedure, but al so
affects substantive rights that already have been decided via the
trial court’s final judgnment. Consequently, we shall apply Rule 2-
341 prospectively and affirmthe court’s decision to deny appellee

| eave to anend the ad dammum cl ause after the jury's verdict.3

VI. REFUSAL TO SUBM T PUNI Tl VE DAMAGES TO THE JURY

Appel l ee finally argues that, based on the evidence presented,
the court erred by refusing to submt the requested issue of

punitive damages to the jury. Appellant counters by asserting that

34As a result of this holding, we decline discussion of the
parties’ argunments as to what standard should be applied by a tri al
court when a request is nmade to anend the ad dammum cl ause after a
verdi ct has been rendered. W note, however, that a review of the
m nutes of Rules Commttee neetings in 1997 prior to the amendnent
denonstrates that the adoption of the Commttee Rul e was intended
to provide trial courts with discretion whether to grant anmendnent
of an ad dammum cl ause after the verdict is returned. It does not
appear that this discretion should be used |iberally, but rather,
that the addition to Rule 2-341 occurred in part to curb the
growi ng anount of excessive ad dammum cl auses by affording the
limted opportunity to anmend after verdict based on the circuit
court’s discretion.
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the evidence presented is strikingly simlar to that of Owens-
Corning Fiberglas Corp. v. Garrett, 343 Md. 500 (1996), in which
the Court of Appeals ruled that the plaintiff had not net the
standard for punitive damages that would have allowed him to
present a jury question.

We begin by setting forth the standard for punitive danmages in
a products liability case, as enunciated in Onens-Illinois, Inc. v.
Zenobi a, supra. An award of punitive damages depends upon the
hei nous nature of the defendant’s tortious conduct and is based
upon the purpose of such damages, punishnent, and deterrence. See
Zenobia, 325 M. at 454. Therefore, “punitive damages are awar ded
in an attenpt to punish a defendant whose conduct is characterized
by evil notive, intent to injure, or fraud, and to warn others
contenplating simlar conduct of the serious risk of nonetary
liability.” 1d.

In a products liability case, the ®“evil notive” generally
characterizing actual malice consists of “actual know edge of the
defect and deliberate disregard of the consequences.” |d. at 462.
Consequently, actual malice in a products liability case, based
upon either negligence or strict liability, requires proof of “(1)
actual know edge of the defect on the part of the defendant, and
(2) the defendant’s conscious or deliberate disregard of the
foreseeable harm resulting from the defect.” | d. “Act ual
knowl edge” requires that the defendant actually knew of the

product’s danger at the tine the product left its control or
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possessi on. See id. (citation omtted; footnote omtted).
Furthernore, “conscious or deliberate disregard” on behalf of the
defendant is required, and the Court of Appeals

enphatically state[s] that negligence al one,

no matter how gross, wanton, or outrageous,

will not satisfy this standard. Instead the

test requires a bad faith decision by the

def endant to market a product, know ng of the

def ect and danger, in conscious or deliberate

di sregard of the threat to the safety of the

consurer.
Id. at 463. Finally, because of the penal nature and potential for
debilitating harmfound with a punitive danmages award, “in any tort
case a plaintiff nust establish by clear and convincing evidence
the basis for an award of punitive damages.” |1d. at 469.

Based upon the aforenmentioned standards, we analyze the
evidence presented to determ ne whether the Court of Appeals’s
decision in Grrett is controlling or whether appellee has
presented additional evidence warranting remand on the issue of
punitive damages. In ruling whether appellee net his burden of
proof concerning punitive damages, we do not consider the weight of
the evidence; that is a jury function. Rather, we “pass upon the
sufficiency of the evidence to take a case to the jury at all.”
Garrett, 343 Ml. at 540 (citations omtted). Consequently, as in
Garrett, “we shall have to find that the evidence was insufficient
as a matter of law for a reasonable jury to have found by a clear

and convincing standard that [appellant] had actual know edge” of

the dangers of its product and that appellant nade a bad faith
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decision to market the product despite its know edge of the threat.
See id. at 540-41.

In the case sub judice, the piping systens to which appellee
was exposed were installed on the Nmtz from 1968-1973.3%
Therefore, the Court of Appeals’s rationale fromGarrett, 343 M.
at 537-51, and ACandS, Inc. v. Godw n, 340 Ml. 334, 363-67 (1995),
about the general state-of-the-art know edge up to 1972 concerning
asbestos and its effects, is controlling. Furthernore, our review
of the alleged additional evidence presented by appellee leads to
t he conclusion that appellee has not presented new evi dence that
would be sufficient to create a jury question with respect to
puni tive damages.

Appel | ee all eges that the foll ow ng additional evidence proves
actual malice and bad faith on behalf of appellant, thereby
creating a jury question on the punitive damages issue: tests
performed at the Saranac Laboratories in 1948 alerting appellant to
t he dangers of asbestos, interoffice nenmorandum from 1966 regardi ng
the threshold |Iimt value's potential for causing cancer, proof
t hat appellant had an alternative asbestos-free product which it
removed from the market due to Ilow profit margins, the
insufficiency of warning |abels placed on products beginning in

1966, and allegations that appellant’s products continued to

%Testi nony denonstrates that eighty-five percent of the piping
systens on the ship had been installed and insulated by the tine
that the ship was placed in the water in 1972.
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contai n asbestos even after having been marketed as asbestos-free.
We agree with appellant that “[appellee] has not pointed to any
additional nedical or scientific evidence that in any way alters
the Garrett Court’s conclusion. For this reason, and because nost,
if not all, of the evidence [appellee] does rely on was actually
before the court in Garrett, Garrett conpels affirmance of the
trial court’s ruling on punitive damages.”

Qur review of the punitive danages issue in Garrett and Godwi n
applies in the instant case because appellee does not present
sufficient evidence to convince us that we should engage in
addi tional analysis. Therefore, we omt a repetitious discussion
of why appellee fails to present a jury question on the punitive
damages issue, and adopt by reference the discussions fromGrrett,
343 Md. at 537-51, and Godwin, 340 Md. at 363-67. As a review of
the insufficiency of the evidence presented by appellee, we |ook to
Garrett’s concl usions concerning actual know edge:

[ Appel lant’ s] belief, during the time period
of concern in this case, in a “safe” |level of
asbestos dust was entirely consistent with the
prevailing view anong industrial hygienists
that “asbestos-caused diseases, principally
asbestosis, could be generally avoided if dust
in the work environnent could be kept bel ow a
certain limt. . . .7
Garrett, 343 Md. at 543 (quoting Godw n, 340 MI. at 365).
Secondly, we recall the conclusions concerning bad faith:

At all relevant tinmes the w despread belief
was that the extent of the health risk

depended, in large part, on the length and
intensity of exposure. . . . It my be that a
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jury woul d believe that the corporate decision
to adopt health warnings cane too |ate and,
even then, that it was notivated only by the
desire to mnimze tort liability. It may al so
be that a jury would believe that [appellant]
was not only negligent in these respects, but
that it was grossly negligent. These possible
i nferences or conclusions, however, do not
denonstrate that [appellant] nade a bad faith
decision to market . . . [Kaylo] in conscious
or deliberate disregard of the threat to the
safety of the consuner. [Appellees] have not
shown by clear and convincing evidence that
[ appel lant] did not in good faith believe that
its recommendations for exhaust ventilation,

housekeepi ng, and use of respirators were
reasonabl e protection for users.”

ld. at 550-51, (quoting Godw n, 340 Md. at 378-79). The all eged
“addi tional” evidence does not provide any new proof that would
lead us to the conclusion that appellee has denonstrated a
sufficient claimfor punitive damages. Therefore, we rely on the
decisions in Garrett and Godwi n hol ding that appellant did not have
the requisite actual know edge or bad faith to be subject to

puni tive danmages.

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY AFFI RVED I N
PART AND REVERSED | N PART,;
CASE REMANDED FOR SUBM SSI ON
OF FACTUAL | SSUE W TH RESPECT
TO C.J. § 11-108 ONLY TO JURY.

COSTS TO BE PAI D ONE- HALF BY
APPELLANT AND ONE- HALF BY
APPELLEE



