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Following a jury trial in the Crcuit Court for Baltinore
City, Larry Davis, the appellant herein, was convicted of second
degree assault and sentenced to five years inprisonnent. He was
acquitted on charges of rape and ki dnappi ng. The basis of his
appeal is the adm ssion into evidence of hearsay testinony fromtwo
State's w tnesses.

Appel I ant mai ntai ned that he had consensual intercourse with
the conplainant.? O ficer Robert Neuens, a Baltinore City
policeman, testified that he responded to an incident at 2860 West
Mul berry Street at 9:00 p.m on Septenber 6, 1997. In an alley
behi nd the house, Oficer Neuens observed another officer standing
over a man and a wonan who were partially disrobed. The nman was on
top of the woman until renoved by the officers.

O ficer Neuens testified that the victimwas hysterical and
"it took me 10-15 mnutes to cal mher down." She then gave Oficer
Neuens the foll owi ng account of what occurred:

She said they were across the street ... at
the Merit gas station when the gentl eman cane
up and said he knew her, and if she wanted to

make a hundred doll ars and have some cocai ne.
And she stated she did not know him and

told [hin] to |leave [her] alone -- |eave her
al one.

She stated at which time he led her
forcefully ... into the alley.... She stated
that he hit her and kicked at her.... He

removed his clothes and penetrated her vagi na
with his penis.

Prior to trial, the conplainant died fromcauses unrel ated
to this case.



Appel l ant's contention was that Oficer Neuens's testinony was
hearsay, and that it was not adm ssible as an excited utterance
exception to the hearsay rule, because the victimhad cal ned down
before she told the officer what happened.

Hearsay is a statenent, other than one nade by the decl arant
while testifying at trial, offered in evidence to prove the truth
of the matter asserted. Mi. Rule 5-801(c). Accord State v.
Harrell, 348 M. 69, 76 (1997). A statenent nmade under such
circunstances that the exciting influence of the occurrence
produced a spontaneous and instinctive reaction on the part of the
declarant who is still enotionally engulfed by the event is,
however, admi ssible, within the trial court's discretion. See
Harnony v. State, 88 Md. App. 306, 319 (1991).

The rationale behind the excited utterance exception is that
the startling event suspends the declarant's process of reflective
t hought, thereby reducing the |Iikelihood of fabrication. Harrell,
supra, at 77. One would be hard pressed to envision a nore
startling event than being dragged into an alley, throwm to the
ground, and assaulted by an unknown assail ant. O ficer Neuens
testified that the victim was "cal ned down" to where she could
answer his questions, but that she was still enotionally agitated
by the events she had experienced a short tinme before the police
arrived. Nothing nore is required to establish an excited

utterance. Maryl and courts have accepted as excited utterances



statenents made several hours after the event. Har nrony, 88 M.
App. at 319. Tinme alone is not the sole criterion. The envotional
state of the victim at the time of her response governs
admssibility. In this case, the time fromthe startling event to
the recitation by the victimwas a scant fifteen m nutes.

Appel lant's second issue is equally lacking in nerit. He
all eges that the testinony of Rev. Cranston Brooks shoul d have been
wi t hhel d because he could not identify the individuals whose
statenents he overheard. Rev. Brooks said he heard the foll ow ng
statenents comng fromthe alley behind his church

A female voice saying "don't do that, please
don't do that, don't hurt ne," followed by a
mal e voice saying "shut up, shut up,”
acconpani ed by profanity.
He observed appellant and the victimin the alley several m nutes
| ater when the police arrived.

The trial court admtted the testinony under Ml. Rule 5-
803(b) (3) or 5-804(b)(5); appellant contends it was hearsay. Rule
5-803(b)(3) relates to the "then existing nental, enotional, or
physi cal condition of the declarant's then existing state of mnd."
Rul e 5-804(b)(5) permts reliable circunstantial evidence where the
decl arant is unavail able as a w tness.

The State cites Carbo v. United States, 314 F.2d 718 743-44

(9th Cir. 1963),% as authority for admtting into evidence the

2l n Carbo, a boxing pronoter received an anonynous tel ephone
call warning himto stay out of Hollywood. The Court held that
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statenments of the persons whose identity could not be established.
Al t hough we agree that the holding in Carbo is applicable herein,
we disagree with the State’'s assertion that no Maryl and cases have
addressed the issue of whether the declarant needs to be clearly
identified in order for his statenment to qualify as adm ssible
hearsay under the state of m nd exception

In Hall v. State, 5 Ml. App. 599, 609 (1968), an inmate at the
Maryl and House of Correction had been sexually assaulted during a
prison riot. The victimwas rendered unconscious as a result of
being struck on his head with an unidentified object. When he
becane conscious, he was lying on his stomach on a bed with a man
on his back who was assaulting him sexually. The cell area was
dark and the victimcould not see who was present, but he heard one
of the persons present say, “Wio is on him now?” Another voice
answered, “Billy Hall,” whereupon the person coonmtting the assault
yelled to the others to quit hollering his nane, and told the
victimhe had better forget his assailant’s nane.

The victimtestified at trial that when he heard Hall’s voice
he recogni zed it, because he had argued with Hall two weeks prior
to the assault and “[h]e’s got a way of talking ... and | knew t hat
was his voice.” A correctional officer testified that after the

riot Hall and several other inmates were being held for nedica

if identity of the caller could not be established from other
ci rcunst ances, adm ssion of the testinony was proper.
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examnation. Hall was directed to | ook over the piles of clothing
inthe roomand told to get dressed. He selected his clothing and
dressed, but he was then instructed to get undressed and his
clothing was sent to the Federal Bureau of |Investigation for
exam nation. The |aboratory analysis showed blood stains on the
trousers but not on the shorts, and sem nal stains on both the
trousers and the undershorts.?

I n a thorough opinion by Judge Charles Awdry Thonpson, this
Court, quoting 1 Wharton Cimnal Evidence sec. 279 (12th Edition),
st at ed:

When strictly defined, res gestae refers
to those exclamations and statenents nade by
ei t her t he partici pants, vi cti s, or
spectators to a crinme imediately before,
during, or imedi ately after the conm ssion of
the crinme when the circunstances are such that
the statenents were made as a spontaneous
reaction or utterance inspired by the
excitenment of the occasion and there was no
opportunity for the declarant to deliberate
and to fabricate a fal se statenent.
Thus, “[u]tterances serving to identify are adm ssible as every
ot her circunstance of identification, because the hearsay rule is
not applicable.” See 6 Wgnore, Evidence, sec. 1791l.
This Court concluded in Hall that if the only evidence of

Hal|’s participation in the crime was that his name was call ed out

3This case occurred thirty-two years ago. Wth the
sophi sticated DNA testing presently avail able, proof of
appellant’s guilt could be nore convincingly established now t han
was possible in 1967.



by one of the crimnals the evidence would be insufficient to
convict. The voice identification coupled with the clothing with
bl ood and semnal stains worn by Hall provided the *“other
ci rcunst ances” necessary to convict.

Hal | is dispositive of the case sub judice. Reverend Brooks’'s
testinony was adm ssible as part of the res gestae. The tria
court correctly admtted his testinony. Shortly after hearing the
mal e and female voices in the alley, Reverend Brooks saw both
appellant and the victimin the sane area where he had heard the
voices. Fromthat testinony, a jury could reasonably infer that
the voices he heard were those of appellant and the victim

Thus, the voice identification was adm ssible due to the
reliability of the spontaneous utterances. That evidence and the
presence of the appellant and his victim at the scene were

sufficient to convict appellant of assault.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.






