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In this case, we nust determ ne whether the juvenile court
erred by requiring Christopher T., appellant, to proceed to trial
wi thout an attorney. N ne-year old Christopher was charged in a
del i nquency petition with burglary and rel ated of fenses. Foll ow ng
an adjudicatory hearing, the Crcuit Court for Charles County,
sitting as a juvenile court, found Christopher “involved” in
conduct equivalent to first and fourth degree burglary, theft of
property valued at nore than $300.00, and wllful and malicious
destruction of property valued at |ess than $300. 00. The court
subsequently ordered appellant to pay $1,670.00 in restitution and
pl aced him on supervised probation. On appeal, Christopher
presents the following issues for our review, which we have
rephrased slightly:

1. Dd the juvenile court err in requiring Christopher

to begin the adjudicatory hearing wthout the

benefit of |egal representation?

2. Did the juvenile court err in finding Christopher
had the ability to pay $1,670 in restitution?

3. Did the juvenile court err in the way that it
determ ned the anount of restitution?

For the reasons discussed bel ow, we answer question 1 in the
affirmative. Therefore, we shall vacate the delinquency finding
and remand for further proceedings. |In view of our disposition, we
decline to address the remaining contentions.

Fact ual Summary!?

! G ven our resolution of the first question, our factua
summary primarily focuses only on the facts relevant to that
i ssue.



Thomas Headley? and his famly left their townhouse on
Thursday, July 9, 1998. Wen they returned on Saturday, July 11,
1998, they discovered that their honme had been ransacked. The back
door was open, the faucets had been |l eft running, food was strewn
about, soda had been spilled on the carpets and sofas, and dirty
tissues with feces were found on a child' s bed. Entry was gai ned
t hrough a basement wi ndow, and broken glass littered the finished
basenent. Several personal itens were mssing, including a child s
bi cycle, a cordless phone, and collectible dolls. Headl ey
estimated the value of the stolen or damaged property at about
$1, 835.00.°

O ficer David Beall responded to the scene. Based on
information provided to the police by Headley' s son, appellant
becane a suspect. At the tinme, Christopher was in a nearby parking
| ot. VWen the officer spoke to Christopher, he admtted that
shortly after the Headley famly left on July 9th, he entered their
home with two other juveniles. He also told the officer that, on
July 10, he entered the hone a second tinme with two ot her people.
Chri stopher informed the officer that sone of the stolen property
was at his house and that he and anot her juvenile had spray-pai nted

t he bike. The officer drove Christopher to his residence to

2 The witness's nane is spelled as “Hedley” in the
transcript. But, in appellant’s brief and in a letter authored
by the witness, the nanme is spelled as “Headley.” W shall use
the spelling that the w tness used.

3 Headley originally estimated the val ue of the property was
$1,836.00. He altered that estinate by one dollar when he
testified at the February 10, 1999 disposition and restitution
heari ng.



retrieve the property; the bicycle and several dolls were recovered
t here.

Later that night, Christopher’s nother brought him to the
police station. After appellant’s nother instructed her son to
tell the officer the “truth” about what happened, appellant nade
addi tional incrimnating statenents.*

Appel | ant appeared with his nother in juvenile court on
Cctober 2, 1998, for an initial appearance. M. T. acknow edged
receipt of the juvenile petition that alleged that Christopher
“coommtted sone offenses that would be crimnal offenses if he were
over the age of 18.” She was also infornmed by the court that her
“son [was] entitled to be represented by a lawer . . . .7 M. T.
i ndi cated, however, that she did not want a referral to the Public
Defender’s Ofice. A trial date was then set for Novenber 4, 1998.

On Novenber 4, 1998, appell ant appeared w thout an attorney
for the adjudicatory hearing. H s nother was present. At that
time, upon inquiry by the court, M. T. advised that she did not
want to proceed without an attorney for her son. She expl ai ned
that she had failed to obtain counsel earlier because she did not
realize the gravity of the situation. Rather than “inconveni ence”
the victim who was present for trial, the court decided to
comence the proceeding. The court said: “M. He[a]dley is going

to testify, and then we will tal k about giving you a continuance.”

“ The court did not suppress the statenents that appell ant
made in response to his nother’s directive. But, the court
suppressed the statenents nmade by appellant in response to
fol |l ow up questions posed by the police, because Christopher had
not received M randa warnings.



After Headley testified, the court “referred” Ms. T. to the Public
Def ender’s O fice and continued the case until Novenber 20, 1998.

On Novenber 20, 1998, when Christopher T. returned for trial,
his attorney pronptly noved for a mstrial because of Christopher’s
|l ack of legal representation at the outset of the adjudicatory
heari ng on Novenber 4, 1998. The court believed that it had nade
a finding of waiver by inaction on Novenber 4, 1998, because
Chri st opher appeared wi thout an attorney, notw thstanding that the
court had previously advised Ms. T. of Christopher’s right to
counsel, and his nother |acked “any good reason” for failing to
obtain counsel. On that basis, the court explained that it had
declined to “inconvenience” the State’s wi tness. Neverthel ess, the
court decided to continue the hearing to enabl e defense counsel to
obtain the transcript of the Novenmber 4, 1998 proceedi ng.

The adj udi catory hearing resuned on January 8, 1999. At that
time, appellant’s counsel renewed her notion for mstrial, arguing
t hat appellant was denied his constitutional right to counsel at
the Novenmber 4, 1998 proceeding, and had been *“irreparably
prejudiced” by the lack of an attorney. Explaining that appellant
and his nother “had chosen not to avail thenselves of [the court’s]
advising them of their rights and referring them to the Public
Defender,” the court denied the notion. The court also reiterated
its concern about the inconvenience to the State’'s w tness, and
noted that appellant had not been “irreparably prejudiced” by what
had occurred.

W will include additional facts in our discussion.



Di scussi on

Appel | ant asserts that the court violated his right to counsel
under federal and State constitutional |aw, and under Maryland Rul e
11-106(b), because he was forced to begin the adjudicatory hearing
without a lawer. The State concedes that appellant had a right to
counsel, stating: “Undeniably Christopher T. was entitled to
assi stance of counsel at every stage of his juvenile proceeding.”
It al so acknowl edges that the court did not strictly conply with
MI. Rule 11-106(b). Nevertheless, the State insists that reversal
is not required because appell ant was not prejudiced by the error,
and any error was harm ess beyond a reasonabl e doubt. W disagree
wth the State’'s position.

The right to counsel in a State crimnal case derives from
Article 21 of the Maryland Declaration of Rights, the Sixth
Amendment of the United States Constitution, and the Due Process
Cl ause of the Fourteenth Anendnent. In State v. Wschhusen, 342
Md. 530 (1996), the Court of Appeals explained the inportance of
counsel in a crimnal case:

The defendant’s right to the assistance of counsel is of

paranount inportance in a crimnal trial. The assistance

of counsel protects the defendant’s right to a fair trial

by “requir[ing] the prosecution’s case to survive the

cruci bl e of neaningful adversarial testing.” |In addition

to safeguarding the defendant’s due process rights,

def ense counsel also serves an overarching purpose as

protector of the defendant’s other constitutional rights.
Id. at 537 (internal citations omtted).

The fundanental right to counsel unquestionably extends to

juveniles in delinquency cases. Over thirty years ago, in In re



Gault, 387 U S. 1, 36 (1967), the Suprene Court recognized that
“Ia] proceeding where the issue is whether the child will be found
to be ‘delinquent’ and subjected to the loss of his liberty for
years is conparable in seriousness to a felony prosecution.” Id.
at 36. Thus, the Suprene Court concluded: “[T]he Due Process
Cl ause of the Fourteenth Anmendment requires that in respect of
proceedings to determne delinquency . . . the child and his
parents nust be notified of the child s right to be represented by
counsel . . . .” 1d. at 41. Accordingly, a juvenile' s right to
counsel in a delinquency proceeding is conmmensurate with the right
to counsel in a crimnal case. See In re Appeal No. 101, 34 M.
App. 1, 4 (1976) (stating that the Constitution “requires the
States to extend the right to counsel to juveniles during
del i nquency proceedings.”); see also Parren v. State, 309 M. 260,
277 (1987) (“The legislature created the Ofice of Public Defender
‘“to provide for the realization of the constitutional guarantees of
counsel in the representation of indigents . . . in crimnal and
juvenile proceedings . . . .’ ") (enphasis added); In re Devon T.,
85 MI. App. 674, 684 (1991) (stating that “a juvenile charged with
del i nquency [is guaranteed] nost of the due process protections
afforded an adult charged with crine.”); see, e.g., Carroll wv.
State, 19 Mi. App. 179, 185-87 (1973).

Maryl and Code (1973, 1998 Repl. Vol.), Os. & Jud. Proc. Art.,
Subtitle 8, is entitled “Juvenile Causes.” Section 3-821(a)
constitutes “statutory recognition of th[e] due process right”

identified by the Suprene Court in Gault. In re Appeal No. 101, 34
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Md. App. at 5. Section 3-821(a) states: “Except as provided in
subsections (b) and (c¢c) . . . a party is entitled to the assistance
of counsel at every stage of any proceedi ng under this subtitle.”
Maryl and Rul e 11-106(b) governs wai ver of counsel in juvenile
causes. It delineates a strict waiver procedure. The rule
provides, in part:
Rul e 11-106. Right to counsel.

a. In all proceedings - Appearance of out-of-state
attorney. The respondent is entitled to be represented
in all proceedings under this Title by counsel retained
by him his parent, or appointed pursuant to the
provi si ons of subsection b 2 and 3 of this Rule .

b. Waiver of representation-Indigent Cases-Non-
i ndi gent cases. 1. Wiiver procedure. If, after the
filing of a juvenile petition, a respondent or his parent
indicates a desire or inclination to waive representation
for hinself, before permtting the waiver the court shal
determ ne, after appropriate questioning in open court
and on the record, that the party fully conprehends:

(i) the nature of the allegations and the
proceedi ngs, and the range of allowabl e dispositions;

(ii) that counsel may be of assistance in
determining and presenting any defenses to the
al l egations of the juvenile petition, or other mtigating
ci rcunst ances;

(i1i) that the right to counsel in a delinquency
case . . . includes the right to the pronpt assignnent of
an attorney, wthout charge to the party if he is
financially unable to obtain private counsel

(tv) that even if the party intends not to contest
the charge or proceeding, counsel may be of substanti al
assistance in devel oping and presenting material which
could affect the disposition; and

(v) that anong the party's rights at any hearing are
the right to call wtnesses in his behalf, the right to
confront and cross-exam ne w tnesses, the right to obtain
wi t nesses by conpul sory process, and the right to require
proof of any charges.



In order to safeguard a juvenile's right to counsel, it
follows that the standard for waiver of counsel in a delinquency
proceeding is necessarily as strict as the waiver standard that
attaches in a crimnal case. Indeed, in In re Appeal No. 544, 25
Md. App. 26, 40 (1975), we reasoned that “[t]o have a | ess strict
standard for an effective waiver of counsel by a child than by an
adult woul d be conpletely incongruous.”

Wth these principles in mnd, we first examne the record
bel ow to ascertain whether the court conplied with Ml. Rule 11-
106(b). In order to find a valid waiver of counsel by appellant,
the record nust denonstrate that the court satisfied the rule’s
directives. W begin with a review of the court’s advisenent on
Cct ober 2, 1998, when appellant and his nother first appeared in
court.

THE COURT: Ckay. You are Ms. Deborah T[.], is that
right[?]

M5. T[.]: Yes, sir.
THE COURT: And Ms. 1.1, this is your son

Chri stopher, and his birth date it says here is the 5
day of January, 19 hundred and 89.

MS. T[.]: That is correct.

THE COURT: It says here you live at Petree Court in
Bryans Road. |Is that a Charles County address?

M5. T[.]: Yes, sir.

THE COURT: Ms. T[.], did you receive from the
Sheriff a copy of a juvenile petition alleging that your
son, Christopher, on or about the 9th of July, 1998 here
in Charles County conmtted sone of fenses that woul d be
crimnal offenses if he were over the age of 187

M5. T[.]: Yes, sir.



THE COURT: Ckay. And we are going to schedule this
matter for a trial in court to determ ne whether he was
i nvolved in the comm ssion of those offenses. |f he was
he can be found to be a delinquent child. That trial is
going to be held on the 4th day of Novenber. Your son is
entitled to be represented by a | awyer when he cones to
that trial. If you can’t afford to enploy an attorney
for himor don't want to hire a lawer for himl wll
refer you to the Public Defender and if he qualifies for
their services they will appoint a |awer to represent
him Do you want nme to refer himto the Public Defender?

M5. T[.]: No.

THE COURT: Ckay. Madam Clerk | want your docket
entry to reflect that Ms. T[.] and her son appeared,
that she doesn’'t want to be referred to the Public

Def ender, case is scheduled for hearing on the 4th of
Novenber at 9: 30.

W w il give you notice of that hearing date, Ms.
T[.]. You should give that as well as the paper you got
fromthe Sheriff to the lawer you hire to represent your
son. Have himback here at 9:30 on the 4th of Novenber.
Thank you Ma’ am
Chri stopher and his nother returned to court on Novenber 4,
1998, for the adjudicatory hearing. On that day, neither appell ant
nor his nother specifically expressed a desire to waive counsel
The follow ng colloquy is rel evant:
THE COURT: Wen you were in court, Ms. T[.], with your
son, on the 2nd of Cctober, you refused ny offer to refer
himto the Public Defender. D d you hire a |awer for
your son?
MS. T[.]: No, | didn't, Your Honor.

THE COURT: Are you ready to proceed today w thout an
attorney?

MS. T[.]: | don’t know.
THE COURT: Two answers - yes or no.

M5. T[.]: Yes. No.



THE COURT: Ms. T[.], when you were here before | asked
you whet her you wanted to proceed in this case without a
| awyer representing Christopher, and you didn't respond
to that. Have you thought about that?

M5. T[.]: Yes.

THE COURT: Wiat is your response to that?

M5. T[.]: | amnot going to proceed w thout a | awer.
THE COURT: How cone you haven’'t gotten hima | awer?

MS. T[.]: Because of the events, | wasn’'t aware -- okay.
| knew ny son didn’t do it, is the basic thing, so |
didn’t see why he did need an attorney, but | just saw
this letter, and I am hearing all of this other stuff,
and | amgoing, wait a second, there is no way | amjust
going to go, like, he is guilty of sonmething that he is
not quilty of. | just can’t do it and what do | know
about the court.

THE COURT: Wat do you want ?

MS. T[.]: | just don’t know anythi ng about this sort of
thing, so | just figured I would just go and say he was
not gquilty and that would be done wth it and I would
just tell them what happened and stuff. Like | say, |
just saw this letter that says we have done this and we
have done that, and | know we have not participated in
any sort of thing Iike that, so, you know, | amjust --
no, | don't want to proceed. | do want to see an
attorney.

THE COURT: You did the last time, too.

M5. T[.]: Rght, but I didn't know that -- see, | wanted
to go talk to the man when this thing happened, and | was
informed, by the police, not to go talk to the guy, |et
t hem know ny son was not involved, and he didn't go into
this person’s house and commt any of these things. Now,
| am finding out the other little fellow that was
involved with it and nore than likely hel ped the other
guy do a lot of this stuff, isn't anywhere nentioned in
this especially in this horrible letter, so it is not
i ke, nobody told ne too much of anything, so | figured,
okay, | will conme to court, we wll tell themyou are not
guilty because you are not guilty. Gay. And that would
be it, but it appears to be nore conplicated, now.

THE COURT: That is a rather naive attitude. O J.
Sinpson said, | amnot guilty, but they had a trial that

10



has | asted two nonths. So you don’t conme into court and
say you are not guilty and I will take your word for it.

M5. T[.]: It is not a matter of taking my word.

THE COURT: How many w tnesses do you have here, Madam
State?

[ THE PROSECUTOR]: Two w tnesses.

THE COURT: Who do you have here?

[ THE PROSECUTOR] : | have the case officer in this
report, as well as M. He[a]dley, the victimin this
case.

THE COURT: Ckay. | will have M. He[a]dley testify, so

he doesn’t have to conme back. M. T[.], you can have a
seat there with your son and M. He[a]dley is going to
testify, and then we wll talk about giving you a
continuance. | am not going to inconvenience this man
because you didn’t do what you are supposed to do.

(Enphasi s added).
After the State questioned Headl ey, Ms. T. attenpted to cross-

examne him At the conclusion of Headley’'s testinony, the court

said to appellant’s nother: “Now, when are you going to hire your
son a |lawer, M. T[.]?" Ms. T. responded: “I wll go to the
Public Defender today.” The court then continued the nmatter to

Novenber 20, 1998.

When appel | ant appeared with counsel on Novenber 20, 1998, his
| awyer noved for a mstrial. Al though that notion was denied, the
court granted a continuance in order to enable Christopher’s
attorney to obtain a transcript of the victinms testinony on
Novenber 4, 1998. In denying the notion for mstrial, it is
apparent that the court | abored under the belief that it had fully
advi sed appel l ant and his nother of appellant’s right to counsel.
The court said:

11



[ Def ense Counsel], | can advise people of their rights

and | know that in this case | personally advised your

client and his nother of their right and she declined

representation by the Public Defender and then she
appeared in court without an attorney and the State had

its witnesses here. She didn’t have any good reason for

not getting a |awer or for not asking to be referred to

the Public Defender before that tine and we went forward.

And | nmade a finding of waiver by inaction at that point.

And | took the State’s case so | wouldn’t inconvenience

their witnesses and | don’t intend to inconvenience them

by having them cone back sone other tine.

If you want to have a further continuance to obtain

a transcript of this proceeding I wll be nore than happy

to give you that and then after you review that you can

present your defense and | wll be happy to handle it

that way but | amnot going to give you a mstrial

It is apparent fromthe record that neither appellant nor his
not her expressly waived the right to counsel. To the contrary,
appel lant said nothing, and Ms. T. made it clear that, once she
understood the seriousness of her son’s predicanent, she realized
that he needed a | awyer. Moreover, even if a waiver could be based
on a finding that Ms. T. was dilatory, Rule 11-106(b) does not
specifically provide for waiver by inaction. This is in contrast
to Rule 4-215, which governs wai ver of counsel in crimnal cases;
Rul e 4-215(d) expressly permts the court to find waiver by
inaction in the circuit court.

Even if appellant had expressly waived his right to counsel,
or did so by inaction, such a waiver would have been ineffective,
because the record plainly denonstrates that the court failed to
provide the information mandated by Ml. Rule 11-106(b) (i), (ii),
(tv), and (v). Specifically, the record is devoid of any
i ndication that appellant was advised of the follow ng: the nature

of the allegations and the range of allowable dispositions, as
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required by Rule 11-106(b)(i); that counsel m ght be of assistance
in presenting defenses to the charges or in presenting mtigating
circunstances, as required by Rule 11-106(b)(ii); that, even if
appellant did not dispute the charges, a l|lawer could help by
presenting information to the court relevant to disposition, as
mandated by Rule 11-106(b)(iv); that appellant had the right to
call wtnesses, cross-examne wtnesses, obtain wtnesses by
subpoena, and denmand proof of the allegations, as directed by Rule
11-106(b) (v).

The record reveals that the court was mstaken when it
suggest ed on Novenber 20, 1998, that appellant had been previously
apprised of his right to counsel. Mor eover, although the court
believed that it had made a finding of waiver by inaction, no such
finding was nmade. In any event, as we noted earlier, Mi. Rule 11-
106 does not provide by its terns for waiver by inaction.
Additionally, because the court failed to advise appellant
adequately of the right to counsel, we are of the view that the
court erred when it concluded that Ms. T. did not provide a
nmeritorious explanation on Novenber 4, 1998, for failing to obtain
counsel for her son. Considering howlittle Ms. T. had been told
on COctober 2, 1998, it is understandable that she would not
i medi ately have realized or appreciated the gravity of the charges
| odged agai nst her son.

The State mmintains that, because M. T. received the
del i nquency petition, which contained the advi senents nmandated by

Rul e 11-106(b), the court below conplied, in effect, with that rule
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by ascertaining that appellant and his nother had received the
petition. Having responded to the summons, the State suggests that
Ms. T. and appellant would have understood the nature of the
al l egations and the possible dispositions, as well as Christopher’s
other rights. The State argues:

The petition which Christopher T.’s nother acknow edged

receiving, and the summons to which she responded,

detail ed the range of possible dispositions in his case,
including, inter alia, detention, conmtnent, custody,
treatnent and supervision, as well as restitution not to
exceed $10, 000, informed Christopher T. and his nother of

his right to retain counsel and the neans for obtaining

representation, and advised Christopher T. of the right

to request witnesses in his behalf and described the

met hod required for securing the attendance of desired

W t nesses.

By confirmng that Ms. T. and Christopher T. had
received the information contained in the petition . :

the juvenile court ascertained that Christopher T.

conprehended the rights set forth in Rule 11-106.b.1

The State’s argunents are legally and factually unavaili ng.
As a matter of law, we conclude that strict conpliance with Rule
11-106(b) is essential to wuphold a waiver of counsel in a
del i nquency proceeding. Factually, we agree with appellant that it
“strains credulity” to suggest that M. T. “indicated” she
“understood” her son’s rights nerely because she acknow edged
recei pt of the petition.

In reachi ng our conclusion that Rule 11-106(b) commands strict
conpliance, the case of In re Appeal No. 101, 34 Ml. App. 1 (1976),
is instructive. There, the Court analyzed forner Rule 906b. 1, from
which Rule 11-106(b) is derived. The appellant, a juvenile,
appeared with his father before a court conmssioner for a
“prelimnary inquiry” and received a copy of the petition. 1d. at

14



2. He was also told of his “right to be represented . . . by an
attorney,” and that, if he could not afford a | awyer, one would be
appointed for him Id. The appellant’s father indicated to the
conmi ssioner that he intended to engage counsel .

One nonth later, the appellant and a co-respondent known as W
appeared before the lower court for an adjudicatory hearing.
Appel l ant’ s father was present, but he had not retained a | awer
for his son. As the advisenent is critical to an understandi ng of
the case, we restate it bel ow

“THE COURT: [W and his father], appearing
before the comm ssioner you were advised of
the charges, and the hearing date and you were
referred to the office of the Public Defender.
Now, | note that you are here wthout an
attorney which of course, as was explained to
you, is not required, but your son does have
the right to an attorney. So -

[ FATHER OF WI]: He said he didn’t want one.
THE COURT: Pardon ne?

[ FATHER OF WI]: He said he didn’t want one.
THE COURT: He deci ded he did not want one.

[ FATHER OF WI]: Yes, sir.

THE COURT: You understand you have the right
to one, now?

[W]: Yes, sir.

THE COURT: You want to go ahead on the charges
today wi thout an attorney?

[W]: Yes, sir.

THE COURT: And how about [appellant]?

[ FATHER OF APPELLANT]: The sane.

[ APPELLANT] : Yes, sir.

THE COURT: Advi ce advi sed.

And parents do you agree with this? Do you
understand your son has the right to an
attorney as | believe was discussed with the
conm ssioner. You indicated, according to his
notes, you woul d engage private counsel. Have
you since changed your m nd about this?

[ FATHER OF APPELLANT]: We did consult private
counsel. Although he did not say we did not
need an attorney, he did not feel it was all
t hat necessary.

15



THE COURT: So you're wlling, as your son
apparently indicates, you're willing to go
ahead wi thout a | awer today?
[ FATHER OF APPELLANT]: Exactly.
THE COURT: Thank you.”
34 Md. App. at 3-4.
Referring to fornmer Rule 906b.1, the Court in In re Appeal No.
101 observed that the Maryland Rules “are not nere gui des, but nust
be followed.” 1d. at 5. The Court noted that the “only pertinent
i nformati on devel oped by questioning in open court . . . was that
the appellant’s father understood that his son had the right to an
attorney, and that he was wlling to go ahead without a |awer.”
Id. at 6. But, we pointed out that the |ower court failed to nake
any “determnation that the parties fully conprehended anything .
7 | d. O particular significance here, we specifically
rejected the State’'s contention that substantial conpliance with
Rul e 906b was adequate to uphold a juvenile' s express waiver of

counsel. The Court said:

Before the court my accept a juvenile s waiver of

counsel, it nust satisfy each mandate [of the Rule].
Anything less will render the waiver void as unknow ngly
and unintelligently given . . . . However the result is

achi eved, the court nust determne that the juvenile
fully conprehends each of the rights and consequences
delineated in the Rule.
ld. at 7-8. Accordingly, notw thstanding that both the juvenile
and his father expressed the desire to proceed w thout counsel, we
reversed the finding of delinquency because of the defective
wai ver .

In the case sub judice, the waiver was equally deficient.

Wrse yet, unlike the above case, neither appellant nor his nother
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ever expressly indicated a desire to proceed w thout an attorney.
To the contrary, although Ms. T. initially said she did not want a
referral to the Public Defender, she did not state that she was
willing to waive counsel. And, when Ms. T. appeared on Novenber 4,
1998, she articulated the desire for an attorney for her son.

As both Rule 4-215 and Rule 11-106 protect and inplenment the
sane constitutional right to counsel, we believe that a review of
the Court of Appeals’s construction of Rule 4-215 is also hel pful
here. To be sure, we recognize that the rules of procedure
applicable to crimnal cases do not apply to juvenile proceedings.
In re Victor B., 336 Mi. 85, 96 (1994). Nevert hel ess, as Judge
Moyl an has said for this Court, there has been a “slow but
i nexorabl e transformati on of the juvenile court apparatus into one
with increasingly penal overtones.” 1In re Devon T., 85 MI. App. at
684. Mbreover, in both In re Appeal No. 101, 34 Md. App. at 6-8
and In re Appeal No. 544, 25 M. App. at 38-40, this Court
anal ogi zed to the crimnal rule then governing waiver of counsel in
order to construe a conparable juvenile rule. Specifically, we
| ooked to fornmer Rule 719, the predecessor to Rule 4-215, in
deciding that the juvenile court mnust strictly conply wth the
juveni |l e wai ver of counsel rule.

In In re Appeal No. 544, the Court acknow edged that “a
juvenil e adjudicatory hearing is not technically a crimnal case .

.7 25 Md. App. at 39. Because a del i nquency proceeding is
“endowed with many of the incidents of a crimmnal trial,” id., we

relied on former Rule 719 to require a strict construction of the
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wai ver of counsel rule in the juvenile context, stating: “Although
Rule 719 is applicable only to crimnal cases . . . we believe no
less is required for a knowing and intelligent waiver of counsel in
a delinquency proceeding involving children than is required in a
crimnal proceeding, ordinarily involving adults.” [Id. at 39-40.

When we consider the Court’s strict application of Rule 4-215,
we are convinced that reversal is required here due to the | ower
court’s failure to adhere precisely to the terns of Rule 11-106.
We expl ai n.

The Court of Appeals has repeatedly rejected the view that
substantial conpliance with Ml. Rule 4-215 is sufficient to uphold
a finding of waiver under that rule. In the recent case of Johnson
v. State, = M. __ , No. 128, Sept. 1998 Term (fil ed August 24,
1999), the Court of Appeals considered whether a circuit judge,
vested with exclusive original jurisdiction, properly found a
wai ver of counsel based on information initially provided to the
defendant by a court comm ssioner and later by a District Court
judge. Anmong other things, the defendant had received a “Notice of
Advice of Rght to Counsel,” which included the requisite
advi senents. Johnson, slip op. at 2. Because the circuit court
did not strictly conply with the specific procedure set forth in
Ml. Rul e 4-215, the Court concluded that the [ ower court erred in
finding a waiver of counsel by inaction. It said: “[We hold that
substantial conpliance with M. Rule 4-215(a)(1)-(5) 1is not
sufficient for there to be an effective Ml. Rule 4-215(d) waiver of

counsel by a defendant.” 1d., slip op. at 3.
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The Johnson Court made clear that Md. Rule 4-215 establishes
“a bright line rule that requires strict conpliance” in order to
find waiver. 1d., slip op. at 33. It stated:

This Court has on several occasions resisted

attenpts to relax the strictures of Ml. Rule 4-215. W

bel i eve that any erosion of the rule’'s requirenments woul d

begin the dangerously slippery slope towards nore

exceptions. The right to assistance of counsel in
crimnal proceedings is a fundanmental right; therefore,

we i ndul ge every reasonabl e presunpti on agai nst wai ver -

whet her such wai ver is expressly made by the defendant or

inplied through his or her refusal or failure to obtain

counsel. Mryland Rule 4-215 exists as a safeguard to

the constitutional right to counsel, providing a precise

“checklist” that a judge nust conplete before a

def endant’s wai ver can be considered valid; as such, it

mandates strict conpliance.
ld., slip op. at 3-4.

Recogni zing the inportance of Ml. Rule 4-215 “in protecting a
def endant’ s fundanmental constitutional right to counsel,” Id., slip
op. at 27, the Court specifically reaffirnmed its holdings in Parren
v. State, 309 Md. 260 (1987); Mdten v. State, 339 Ml. 407 (1995);
kon v. State, 346 Mi. 249 (1997). The Court also reiterated that
MI. Rule 4-215 is a “‘precise rubric,’” demanding strict conpliance
in order for there to be an effective waiver of counsel by a
crim nal defendant. Johnson, slip op. at 27, 32. Further, in
determ ning that Ml. Rule 4-215 is mandatory and that substanti al
conpliance is not sufficient, the Court pointed to the use of the
word “shall” in the rule. ld., slip op. at 33. Rel yi ng on the
“pl ai n | anguage” of the rule and prior case law, the Court said
there was “no doubt” that strict adherence to the rule is a

prerequisite to a valid finding of waiver. 1d., slip op. at 34.

19



In this case, as we noted, the lower court clearly did not
comply with the terns of Rule 11-106(b). Although the judge asked
Ms. T. if she received a copy of the juvenile petition alleging
that her son had conmtted “sonme of fenses that would be crimnal if
he were over the age of eighteen,” the court did no nore than
inform M. T. that her son was entitled to an attorney and, if she
could not afford to hire an attorney, a public defender could be
appoi nt ed. This advisenent sinply did not satisfy the specific
dictates of the rule. W can perceive no reason why any | esser or
different standard would adhere in the context of a juvenile's
wai ver of counsel under Md. Rule 11-106 than would attach in a
crimnal case governed by Rule 2-415. Li ke Md. Rule 4-215, M.
Rul e 11-106 enploys the word “shall,” which commands conpliance.

It is also worth noting that, even if M. T.’s conduct
constituted a waiver of counsel, we see no basis to find that her
conduct anounted to a waiver by appellant of his right to |ega
representati on. Al though Ms. T. responded to the court’s
inquiries, the court never posed any questions directly to
Christopher, nor did it seek to ensure that he actually understood
his right to counsel. The case of In re Joshua David C., 116 M.
App. 580 (1997), provides gui dance.

There, we reviewed the lower court’s denial of a notion to
suppress a confession nade by a ten-year old who was charged with
del i nquency. W were persuaded that the youngster did not execute
a valid witten wai ver when he was questioned by the police. Id.

at 595. Although the police reviewed the child’ s Mranda rights
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with him and his nother, and neither appellant nor his nother

requested an attorney, the police chief conceded that he did not

think the child understood his Mranda rights. ld. at 586. W
noted that “the evidence did not reflect that any effort was nmade—
beyond nere recitation of the [waiver] form+to ensure that

appellant (or his nother) really understood the rights or that

appellant (or his nother) appreciated the gravity of the
circunstances.” |d. at 595. Gven the officer’s “acknow edgnent

that appellant did not seemto understand his rights,” we concl uded

that “the nere presence of appellant's nother during the advice of

rights d[id] not automatically establish a valid waiver.” 1d. at

595-96. Thus, even though “appel |l ant signed the waiver formin the

presence of his nother, we decline[d] to inpute to appellant his

not her's understanding, if any, of his rights.” Id. at 596.

W also reject the State’s contention that we shoul d overl ook
any error commtted below because no prejudice resulted to
appel l ant, inasmuch as the burglary itself and the damage suffered
by the victimwere uncontested, and the victimdid not inplicate
Christopher. The State suggests that, because Ms. T. was concer ned
only with the invol venent of Christopher, appellant was not harned
by the victims testinmony. Relying on Moten and Parren, the Court
in Johnson reiterated that a harmess error analysis is
i napplicable in the face of a violation of Rule 4-215. Johnson,
slip op. at 29; see Mdtten, 339 Md. at 409; see also Strickland v.
Washi ngton, 466 U.S. 668, 692 (1984) (“In certain Sixth Anendnment

contexts, prejudice is presuned. Actual or constructive denial of
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t he assi stance of counsel altogether is legally presuned to result
in prejudice.”); United States v. Cronic, 466 U. S. 648, 659 (1984)
(“The presunption that counsel’s assistance is essential requires
us to conclude that a trial is unfair if the accused is denied
counsel at a critical stage of his trial.”); Chapman v. California,
386 U S. 18, 23 n.8 (1967) (recognizing that violation of right to
counsel can never be harmess error); Wite v. Maryland, 373 Ml. 59
(1963) (vacating conviction, wthout regard to show ng of
prej udi ce, because defendant did not have counsel at prelimnary
heari ng) .

Even assum ng that the absence of prejudice would overcone
such an error, the State’'s argunent is not supported by the record.
It is true, as the trial court observed, that on direct exam nation
the victim nerely testified to the occurrence and the damage
w thout saying that appellant “did it.” At that juncture, a
defense attorney may have opted to | eave well enough al one. But,
Ms. T. was hardly an effective legal representative for her son.
In her wunskilled cross-examnation, she opened the door to
testinony that placed her son at the scene. Thereafter, the State
capitalized on her error in its redirect examnation of M.
Headl ey. The following colloquy is relevant:

[M5. T.]: Before you left on vacation, was [another
juveni | e] hangi ng around your house?

[ MR HEADLEY]: No. | did see Christopher when we were
| eaving -- your son. He waved at the boys through the
van w ndow.

On redirect exam nation, the foll ow ng ensued:
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[ THE PROSECUTOR] : M. He[a]dl ey, you said, as you were
| eaving your house for vacation, you saw Christopher
meani ng this respondent ?

[ MR HEADLEY]: Right

[ THE PROSECUTOR] : The one that is sitting here in the
bl ue suit?

[ MR HEADLEY]: Right here.

[ THE PROSECUTOR] : The record wi | | refl ect t he
identification. You saw hi m hangi ng around your house?

[ MR HEADLEY]: He was right on the street in front of the
house, within twenty yards or so.

(Enphasi s added).

As we see it, the inartful cross-exam nation conducted by Ms.
T. serves to highlight the court’s error with respect to Rule 11-
106. Cf. Hamlton v. Alabama, 368 U S. 52, 55 (1961) (reversing
conviction of a defendant arraigned wthout counsel, because
“Iolnly the presence of counsel could have enabled this accused to
know all the defenses available to him. . . .”); Wschhusen, 342
Md. at 540 (“Counsel should be present at critical stages of the
trial in order to serve the primary purpose of the right to
counsel : pronoting the accuracy and integrity of the adversari al
process.”)

Concl usi on

At the hearing on Cctober 2, 1998, the court failed to conply
with Rule 11-106(b), because it did not adequately advise appel | ant
and his nother of appellant’s right to counsel. On Novenber 4,
1998, Ms. T. realized that she had made a m stake by failing to

secure counsel, and she nade clear to the court that she wanted
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| egal representation for her son. M. T. explained that she did
not initially wunderstand the ramfications of the juvenile
proceedi ng, averring that she did not know ®“anything about this
sort of thing” and “nobody told nme too nuch of anything.”
Nevert hel ess, the court opted not to inconvenience the victim by
granting a continuance, because Ms. T. “didn’'t do what [she] was
supposed to do.”

Certainly, we share the trial court’s concern for any
i nconveni ence suffered by w tnesses, including victins of crinme, as
a result of court procedures. Nevertheless, we cannot el evate the
desire to avoid inconvenience to a victimabove the need to protect
a juvenile’s right to counsel in a delinquency proceeding,
particularly when the circunstances giving rise to such
i nconvenience resulted fromthe court’s failure to conply with a
rule intended to protect a fundanental right. Wre we to overl ook
the court’s nonconpliance with Rule 11-106(b) out of concern for
the witness, we would undermne the rule’ s purpose “to protect the
constitutional right to counsel.” Parren, 309 Mi. at 282. Wat
the Court said in Parren is apt here: “[SJuch a holding would
enhance conplexity rather than secure sinplicity in procedure, tend
to unfairness rather than fairness in admnistration, and, in the
long run, pronote rather than elimnate unjustifiable expense and

delay.” 1d.

JUDGVENT VACATED. CASE REMANDED TO
THE A RCU T COURT FOR CHARLES COUNTY
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FOR FURTHER PROCEEDI NGS. COSTS TO
BE PAI D BY CHARLES COUNTY.
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