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This case is an appeal from an order (Order) issued by the
Circuit Court for Prince George’s County requiring the production
of certain docunents in the possession of appellant, Ashcraft &

Gerel (A&G), a law firm which represented appellee, Larry Shaw

(Larry), and his nother, Elouise Wtherspoon (Wtherspoon), in
medi cal malpractice litigation. The appeal involves three
consol i dated cases. The first case was a claim for nedica

mal practi ce agai nst energency room personnel at Prince George’s
County Hospital Center in which Wtherspoon sued on her own behal f
and on behalf of Larry (Maryland Mal practice Case).!? Bot h
Wt herspoon and Larry were represented by A&G I n the second case,
the Prince George’s County Departnent of Social Services (DSS)
petitioned to have Larry, a severely disabled mnor child, declared
a Child in Need of Assistance (CINA), pursuant to Md. Code (1974,
1998 Repl. Vol.), 8 3-812 of the Courts & Judicial Proceedings
Article (hereinafter, CJ) because his nother was unable to care for
him (CINA Case). After the court found Larry to be a CINA Larry’'s
court-appoi nted attorney, Kat hal een Brault, Esq. (Brault),
petitioned for appointnment of a guardian of Larry’ s property,
all eging that Wtherspoon failed to act in his best interests in:
1) negotiating the settlenment of the Maryl and Ml practice Case and

a related case; 2) allocating the settlenent between the separate

Wt her spoon, on behal f of Larry and herself also sued a
physician in New York for mal practice in diagnosing Larry’s
illness. This case shall be referred to as the “New York
Mal practice Case.” The Maryland Mal practice Case and the New
York Mal practice Case shall together be referred to as the
“Mal practice Cases.”



claims of Larry and his nother; and 3) handling the settlenent
funds. Brault also alleged that A&G had a conflict of interest
relating to these matters and acted without attenpting to resolve
the conflict. The third case was an action brought by Wt herspoon
in the circuit court seeking the appointnent of her nother, M.
Padnore, and a bank as guardians of Larry’' s property (Guardi anship
Case).? Although A&G was not originally a party to any of the
three suits, it nmoved to intervene in the CINA Case “for the
limted purpose of explaining to the Court how the settlenent in
the [ Maryl and Mal practice Case] was achi eved and how t he proceeds

of the settl ement were disbursed.”

| SSUES

The issues raised in this appeal are whether: 1) the Oder
requiring that A&G di scl ose docunents in its possession was a final
order subject to imediate appeal; 2) the circuit court had
sufficient jurisdiction over A&G to order disclosure by A& of
docunents in its possession, including witten comunications
bet ween A&G and Wt herspoon pertaining to the Maryl and Mal practice
Case and the CINA Case; and 3) A&G can rightfully claim an
attorney-client privilege or work product privilege to Kkeep

communi cati ons between ARG and Wt herspoon confidential fromlLarry.

2For purposes of discussing the issues in this case, we
shall use the term “QGuardi anship Case” to refer to both petitions
to name a guardi an even though Brault’s petition was actually
filed in the ClI NA Case.



FACTS AND PROCEDURAL BACKGROUND
Larry was born in Liberia, Africa, in 1987 and |lived there for
the first four years of his life. Wtherspoon, a Liberian citizen
and permanent resident of the United States, resided in Mryl and.
During a 1991 airplane flight to New York with his nother, Larry
becane ill. Upon landing in New York, he was diagnosed by a JFK
Airport physician wth Dbronchitis. Two days |ater, when
Wt herspoon took Larry to the Prince Ceorge’s County Hospital
Center, a physician offered the sane diagnosis. The next day, when
Larry fell into a coma and suffered seizures, physicians at the
Children’s Hospital Medical Center in Washington, D.C diagnosed
himw th cerebral malaria. By that tine, Larry suffered cerebra
damage causing severe retardation, seizure disorder, and other
injuries, all of which required special care and nedi cati on.
After his release from the hospital, Wtherspoon had nuch
difficulty managing Larry’ s care even when provi ded with supportive
services. She failed to dispense nedication and conply with other
t her apeuti ¢ recomendati ons. On one occasion, she left Larry
unattended for over an hour, which resulted in a protective
services referral to DSS. In October 1992, DSS petitioned the
circuit court to declare Larry a CINA, alleging, inter alia, that
W t her spoon was unable or unwilling to provide proper care to Larry
because she had an uncontrolled seizure disorder and exhibited

signs of an enotional disturbance. The petition also alleged that



she woul d not feed or nedicate herself or Larry w thout pronpting
and assistance from others. After the CINA petition was filed,
Wt herspoon was hospitalized, and in OCctober 1992, Larry was
tenporarily placed in the Holly Center, a Departnent of Health and
Mental Hygiene (DHWH) residential facility in Salisbury, Maryl and.
On March 22, 1993, a Juvenile Court Master found Larry to be a CINA
and commtted him to the custody of DHVH under the protective
supervi sion of DSS. A&G represented Wtherspoon in the Cl NA Case.

In May 1992, Wtherspoon retained A&G to represent Larry and
her with respect to their potential clains against the nedical
providers in New York and Maryland. She agreed to pay A& a forty
percent contingency fee. Late in 1993, A&G through New York
counsel, brought the New York Mlpractice Case. W t her spoon
asserted claims on behalf of herself and as Larry’'s “natural
guardi an.” Apparently, the conplaint did not state that Larry had
been adjudicated a CINA or placed in tenporary State custody. In
July 1994, A&G filed the Maryland Mal practice Case in the Maryl and
Health Clains Arbitration Ofice and naned Wtherspoon as Larry’s
next friend. There was no disclosure in these proceedi ngs that
Larry was commtted to State custody or institutionalized at a DHWH
facility. At the time of filing of the Medical Ml practice Cases,
no guardian of Larry’s property had been appoi nted.

By the fall of 1995, new issues arose in the CINA Case.
Brault, as Larry’'s CINA counsel, filed a notion alleging that
W t herspoon seldomvisited Larry at the Holly Center and failed to
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correctly nedicate and feed Larry during his first hone visit.
Counsel requested in the notion that Wtherspoon be stripped of
guardi anship rights to consent to nedi cal and educati on deci sions.
The juvenile court, after a hearing, ordered the requested
[imtation on Wtherspoon's guardi anship rights.?

At the tinme of Brault’'s notion, Wtherspoon was still
represented by ARG | awyers, David M LaGvita (LaCvita) and Martin
Trpis (Trpis). Shortly thereafter, when Brault conplai ned that A&G
had a conflict of interest in representing Wtherspoon in the CINA
Case and Larry and Wtherspoon jointly in the Ml practice Cases,
A&G wi t hdrew fromthe CINA Case. Jon W Sargent, Esq. (Sargent)
entered his appearance for Wtherspoon in the Cl NA Case.

In May 1996, A&G on behalf of Larry and Wt herspoon, entered
a settlenent agreenent in the Maryland Mal practice Case and filed
suit in the circuit court to obtain court approval of the
settlement. Neither the conplaint nor the attached affidavit by
LaCvita disclosed Larry’s status as a G NA his conmtnment to DHWH
custody, or the limted guardianship. Wtherspoon was descri bed
only as Larry’'s “nother and next friend.” The settlenent agreenent
provided that Wtherspoon would be the trustee of Larry’'s funds.
At the request of counsel, Judge Ahalt of the circuit court held an

i nf or mal chanmbers conference attended by LaGvita, Trpis,

3On Novenber 7, 1995, the court awarded the DHVH and DSS
joint limted guardianship of Larry for educational, nedical,
surgical, dental, and eye-care purposes.
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Wt her spoon, and counsel for defendants. Judge Ahalt approved the
settlement and A&G s proposed allocations of: 1) a $190, 000 | unp
sumto Larry; 2) an annuity to Larry consisting of nonthly paynents
in the anount of $2,221; 3) $50,000 to Wtherspoon; 4) $300,000 to
the State of Maryland to satisfy a Medical Assistance |ien; and 5)
$860, 000 to ARG for attorneys’ fees according to its forty percent
contingency agreenent. Def ense counsel questioned whether a
“special needs trust” should be established to receive sone of
Larry’s portion of the settlenent, but Trpis opined that Larry did
not need such protection and Judge Ahalt approved the allocation as
proposed by Trpis.

A settlenent in the New York Mal practice Case was presented to
the New York court on the same day. The court tentatively approved
the settlenent after reducing the contingency fee pursuant to New
York | aw. It, however, refused to give final approval w thout

first discussing a “special needs trust”* with the Maryl and court

“A special needs trust is designed to protect the assets of
the trust by limting use of the assets to paynent for needs of
the trust beneficiary (in this case, Larry) that would not be
provi ded by a governnent aid program such as nedi cal assistance.
By rendering trust assets unavailable for use for certain itens
of expense, the trust assets are preserved for special needs of
the beneficiary that will not be covered by governnent subsidized
prograns. At the death of the beneficiary, the State that
provi ded these benefits holds a lien on the remai ni ng assets of
the trust to reinburse it for amounts expended. |If a special
needs trust is established, there are restrictions on the use of
the nonies in the trust, including a prohibition against direct
paynment fromthe estate for food, clothing, and shelter.

Wt herspoon objected to setting aside any of the settlenent
nmoni es for placenent in a special needs trust.
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and counsel .

After the settlenment, Wtherspoon requested through the CI NA
Case that she be reunified with Larry (i.e., that Larry be returned
to her custody). In July 1996, the juvenile court affirnmed a
per manency plan of reunification, but granted Brault’s request for
a psychol ogi cal assessnent of Wtherspoon before effectuating
reunification and renoving Larry from DSS custody. The assessnent
was conpleted in md-Cctober by a psychol ogi st retai ned by Sargent.
When Brault wote in Novenber requesting a copy of the assessnent,
Sargent did not respond to the request.

Meanwhi | e, Brault |earned that the Maryl and Mal practice Case
settled and she wote to A& and Sargent requesting details of the
settlenent terns and safeguards for Larry. Sargent deferred to
A&G but ARG attorney, LaCvita, declined to answer as a result of
the confidentiality provision of the settlenent agreenent. After
several nonths and an additional request, LaC vita provided Brault
with a copy of a release which set forth the aggregate settl enent
sunms, but omtted the details of the allocation of proceeds between
Larry and Wt herspoon and the status of Larry’s share.

Braul t | ear ned addi ti onal i nformation about A&G s
representation that she found disquieting when she spoke wth
Larry’'s foster nother and forner teacher at the Holly Center,
Eileen Siple (Siple). Based on this information, Brault filed a
nmotion in the CINA Case, supported by an affidavit from Siple,
alleging that A&G lawer Trpis attenpted to induce Siple to
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di strust Brault and work against her in the CINA Case. According
to the notion and affidavit, Siple told Brault that Trpis
characterized Brault’s father as a “high-powered” attorney from
whom Brault [|earned “‘underhanded’ tricks.” The notion and
affidavit also stated that Trpis advised Siple that Larry would
soon “be a very wealthy little boy” and that Siple would “have
access to ‘a |l ot of noney.’”

On Decenber 6, 1996, Brault noved in the CINA Case to have a
guardi an of Larry’s property appointed pursuant to CJ 8 3-820(e),
and that the court order Wtherspoon and her counsel to disclose to
Brault all docunents pertaining to settlenent of the Ml practice
Cases. Brault alleged that when A&G presented settlenent of the
Maryl and Mal practice Case to Judge Ahalt for approval, Judge Ahalt
was not advised that Larry had been adjudicated a CINA that he was
commtted to the custody of DHWVH and placed in foster care, or that
the court had awarded DHVH and DSS |imted guardianship rights
regarding Larry’s health and education. Based on these allegations
and others, Brault expressed concern that Wtherspoon and A&G were
not adm nistering settlenent funds from the Maryland Ml practice
Case in a manner consistent with Larry’s best interests. Sargent,
on behalf of Wtherspoon, opposed the notion asserting a |ack of
jurisdiction over guardianship matters in the juvenile court and
all eging that A&G had advised Judge Ahalt of the CINA Case, the
foster care, and the limted guardi anship of Larry in DHVH and DSS.
Apparently, for the first time, Sargent reveal ed the psychol ogi cal
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assessnent of Wt herspoon which reported that she had substanti al
cognitive and enotional inpairnments rendering her unfit to serve as
guardian of Larry’'s property. It also stated that substantia
support services would be needed were nother and son to be
reunit ed. Sargent al so advised that he intended to file in the
O phans’ Court a Petition for Appointnent of Guardian seeking
appoi ntnent of Wtherspoon’s nother, M. Padnore, and the Trust
Conpany of Anmerica as co-guardians of Larry’s property. Thi s
petition, a copy of which was attached to Wtherspoon's Answer,
provided the specifics of the Medical Mlpractice settlenent,
i ncluding the allocation of funds between Wtherspoon and Larry,
and disclosed that the $2,221 nonthly annuity for Larry
constituting a portion of the proceeds of settlenent “have been
accruing since the settlenment of the nedical nmalpractice case in
June 1996 and are currently being held by the annuity conpany
pendi ng the appoi ntnent of a guardian of the property.” It also
di scl osed that an additional lunmp sum of $190,000, payable to
Larry, had been held in escrow by A&G since the 1996 settl enent,
pendi ng the appoi nt nent of a guardian of the property of Larry.
Because the guardi anship issue was pending in both juvenile
court, pursuant to Brault’'s petition, and in the O phans’ Court,
pursuant to Sargent’s petition to appoint Wtherspoon's nother and
the bank, and the CINA Case was pending in circuit court, the
Orphans’ Court transferred Sargent’s petition to the circuit court.
Shortly thereafter, a Juvenile Court Master denied Brault’s
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petition on the grounds that the juvenile court |acked jurisdiction
over guardi anship of property. Brault filed exceptions and a
menorandum that detailed her concerns relating to possible
conflicts of interest on the part of A&G regarding the settlenent
of the Maryland Mal practice Case. She asserted that Judge Ahalt’s
chanbers advi sed her that Judge Ahalt was never told about the CI NA
Case and rel ated facts.

At this point, as previously nentioned, A&G noved to intervene
in the CINA Case to explain how the settlenent in the Maryl and
Mal practi ce Case was achi eved and how t he proceeds were di sbursed.
In its notion, A& took issue with Brault’s suggestion of
inpropriety by A& in connection with the settlenent and
di sbursenment of proceeds. A&G sought a hearing to “respond to the
serious allegations of wongful conduct charged by” Brault.

At the circuit court hearing on these matters before the
Honorable G R Hovey Johnson on February 14, 1997, Judge Johnson
expressed concern over A&G s dual representation of Wtherspoon and
Larry wunder the circunstances, as well as A& s failure to
distribute Larry’s settlenent proceeds when the settlenment occurred
in June 1996. Judge Johnson, presented wth a notion to
consolidate the proceedings for the purpose of appointing a
guardian for Larry’s property, consolidated the Maryland
Mal practice Case, the CINA Case, and the Cuardi anship Case. He
appointed Nancy L. Mller, Esq. (Mller) as counsel in the
Guardi anship Case and Mtchell Y. Mrviss, Esq. (Mrviss) as
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guardian of the property with instructions to collect all of
Larry’s property from A&G The judge also set a date for another
hearing to allow A& an opportunity to explain its actions and
present argunment with respect to the issues that had been raised.

Shortly thereafter, Mrviss | earned of the pending settl enent
in the New York Malpractice Case and was advised by New York
counsel that the case had been del ayed for many nonths awaiting the
appoi ntnent of a guardian in Maryland. Wen New York counsel wote
to the New York judge asking for approval of the settlenment now
that a Maryl and guardi an was appointed, Mrviss sought and was
granted perm ssion fromthe Prince George’s County CGrcuit Court to
intervene in the New York Ml practice Case. Thereafter, Mrviss
sought access to the files of both New York and Maryl and counsel in
the Ml practice Cases in order to determ ne whether the proposed
settlenment was in Larry’s best interest. A&G opposed the notion
arguing that no investigation was necessary and that the guardian’s
effort to expand his authority was unwarrant ed. W t her spoon al so
opposed the guardian’s notion and sought to renove Mrviss as
guardi an, and substitute her nother and a bank as co-guardi ans.

At the April 3 hearing Judge Johnson scheduled to all ow A&G an
opportunity to explain its actions regarding Larry' s settlenent,
Trpis testified that he told Judge Ahalt that Larry lived in a
foster home under the protective supervision of DSS, but had not
di scl osed that Larry had been adjudicated a CINA that Larry had
separate CINA counsel, or that Larry was commtted to DHVH and
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pl aced under its limted guardianship. Wen A&G attorney LaCvita
testified, he was unable to explain why A&G failed to distribute
Larry’s $190, 000 settlenent proceeds, other than to attribute such
failure to “delays” in the CINA process, such as the tinme expended
to obtain a psychol ogi cal assessnent of Wtherspoon. He deferred
nmost questions regarding the delay to Sargent asserting that
Sargent had been del egated responsibility for that process.

During a two-week adjournnment of the hearing, A&G responded in
witing to a report that MIler submtted criticizing A& for
conflicts of interest and msrepresentations nade to the court and
defense counsel in the Ml practice Cases. In an affidavit,
LaCivita recanted his testinony that Sargent had been responsible
for the delays in distributing Larry’s proceeds. He provided no
further explanation of such del ays.

Upon resunption of the hearing, A&G opposed the guardian's
proposed investigation of the settlements in the Ml practice Cases.
A&G argued that the court | acked power to order any investigation
of its representation of Larry. Judge Johnson rejected this
argunent and granted the guardian’s notion, directed A& not to
obstruct the investigation, and ordered full access to A&G s files
pertaining to Larry.

When the guardi an served A&G with di scovery subpoenas severa
days | ater, A&G produced many docunents, but w thheld twenty-four
itenms claimng attorney-client privilege and work product doctri ne.
According to A& s privilege log, the docunents retained fel
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within the following categories: 1) witten comuni cations between
A&G and Sargent or Wtherspoon concerning guardianship and CI NA
matt ers; 2) A&G s notes regarding its representation of
W therspoon’s clains in the Ml practice Cases; 3) A& draft
guardi anship materials prepared for Sargent to file on behal f of
Wt herspoon and Larry in the GQuardianship Case; and 4) notes
regarding the CINA Case. After failing to resolve the dispute over
A&G s refusal to disclose these docunents, the guardian noved to
conpel production. After a hearing, the circuit court rejected
A&G s clains of privilege and ordered that none of the requested

docunents could be withheld fromLarry’s representatives.

DI SCUSSI ON

l.
Was the Order Requiring That A&G Disclose Docunents in its
Possession a Final Order Subject to | medi ate Appeal ?

Appel | ee argues that the Order directing the disclosure of
docunents by A&G is an interlocutory discovery order, not a final
judgment, and, accordingly, it does not qualify under Maryland’ s
collateral order doctrine allowi ng certain appeals from non-final
judgnents. Appellant contends that it has a right to appeal from
the Order under the collateral order doctrine because A&G was not
a party to the proceedi ngs bel ow.

The right of appeal is defined by statute. Section 12-301 of
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the Courts and Judicial Proceedings Article provides that “a party
may appeal froma final judgnent . . . .”% A final judgnent is
statutorily defined as “a judgnent, decree, sentence, order,
determ nation, decision, or other action by a court . . . from
whi ch an appeal . . . may be taken.” CJ § 12-101(f). “[A]s this
definition inplies, it is ultimately for [the Court of Appeals] to
deci de which judgnments or orders are final and therefore appeal abl e
under section 12-301.” Peat, Marwick, Mtchell & Co. v. Los
Angel es Rans Football Co., 284 Ml. 86, 91 (1978).
The Court of Appeals has recogni zed that

t he question of ‘[w hether a judgnent is final

is not always readily capable of delineation

. . . [but] as a general rule . . . in order

to be appeal able a ‘judgnment nust be so final

as to determ ne and concl ude rights invol ved,

or deny the appellant nmeans of further

prosecuting or defending his rights and

interests in the subject matter of the

proceedi ng.’
ld. (quoting United States Fire Ins. v. Schwartz, 280 Md. 518, 521
(1977) (citations omtted)). Judicially excluded from the
requi renment that a judgnent be final in order to be appeal ed are
orders falling wwthin the “collateral order exception.” Id. This

exception was first articulated by the Suprenme Court in Cohen v.

Beneficial Indus. Loan Corp., 337 U S. 541, 69 S. C. 1221 (1949).

SAppeals fromcertain interlocutory orders are al so all owed
by statute. See CJ § 12-303. The Order appealed fromin this
case does not fall within the types of orders from whi ch appeal
is authorized under this statute.
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See id. at 92. To fall wthin the exception, the order nust neet
four requirenents: “(1) it nust conclusively determ ne the disputed
question; (2) it nust resolve an inportant issue; (3) it nust be
conpletely separate fromthe nerits of the action; and (4) it nust
be effectively unreviewable on appeal from a final judgnent.”
Mont gonery County v. Stevens, 337 M. 471, 477 (1995) (quoting Town
of Chesapeake Beach v. Pessoa Constr. Co., Inc., 330 Md. 774, 755
(1993)). “The purpose [of the finality rule] ‘is to conbine in one
review all stages of the proceeding that effectively may be
reviewed and corrected if and when final judgnent results.”” Sigm
Reprod. Health Cr. v. State, 297 Ml. 660, 668 (1983) (quoting
Cohen, 337 U.S. at 546, 69 S. . at 1225).

Applying the rules and principles stated above, we hold that
the lower court’s Order is presently appeal able under a final
j udgnment anal ysis® or, in the alternative, as a collateral order.
See Town of Chesapeake Beach, 330 M. at 754 (order held
appeal abl e because it was either a final judgnent or a coll ateral
order). W explain.

It is helpful to recap the procedural posture of the three

cases at the time Judge Johnson ordered A&G to produce the

5The |l ower court did not direct the entry of a final
j udgnent, but had the discretion to do so pursuant to Mi. Rule 2-
602(b) because the Order adjudicates all of the cl ai ns agai nst
A&G.  For the reasons stated in this OQpinion, we find no just
reason for delay in considering this appeal and direct the entry
of a final judgnent pursuant to the discretion accorded to us in
Mil. Rule 8-602(e)(1)(C).
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docunents. The three cases ordered consolidated were: 1) the
Maryl and Mal practice Case; 2) the CINA Case in which Brault sought
a guardian of Larry’'s property; and 3) the Guardianship Case in
whi ch Wtherspoon sought to have her nother and a bank appoi nted
guardian.” The only interest that A&G has in any of the three
cases invol ves Judge Johnson’s Order to produce docunents. |If the
docunents the guardian seeks to obtain are disclosed, A&G s
interest in the consolidated cases wll end. Nevert hel ess, the
Guardi anship and CINA Cases will Ilikely continue on, addressing
i ssues involving Larry’s care and the managenent of Larry’s funds,
wi thout involving A& G Although it is clear fromthe record that
the guardian anticipates that Larry m ght have a cause of action
agai nst A&G for malpractice arising from a conflict of interest
relating to the settlenent of the Ml practice Cases, such action
woul d not be brought in any of the three consolidated cases.
Rat her, such action would necessitate a new suit nam ng A&G as a
defendant alleging a cause of action against A&G  Thus, regardl ess
of whether the guardian decided to bring such action after
receiving the docunents requested, the Oder directing that A&G

di scl ose these docunents ended the current controversy between the

I't is clear that the Guardi anship and CI NA Cases were open
cases at the tinme of the consolidation order; the Mryl and
Medi cal Mal practice Case appears to have been cl osed when Judge
Ahal t approved the settlenent in May 1996. The parties do not
raise, and we find it unnecessary to address, the correctness of
the order to consolidate two pending cases wth a case that was
cl osed.

16



guardi an and A&G
Because the controversy between the guardi an and A&G was ended

by the issuance of the Order, the Order possessed the attributes of
a final judgnent. See Baltinore City Dept. of Soc. Servs. v.
Stein, 328 M. 1, 13 (1992). In Stein, the Court of Appeals
al | oned an appeal by DSS from an order requiring that it disclose
records in its possession relating to a child who was the plaintiff
in a | ead paint case. The order enforced a subpoena duces tecum
issued to DSS by the defendant in the case. In holding that DSS
was entitled to i medi ately appeal the order requiring disclosure,
the Court explained that DSS had no

stake or interest, as a legal matter, in the

merits of the tort action. . . . Wth regard

to the appellant [DSS] and the appellee

[Stein], the ruling has all of the attributes

of finality recognized by this Court: it

settles the rights of the appellant and

appellee in the records sought to be

di scovered, thereby, concluding that phase of

the action, and it has been entered on the
docket .

Appel l ee argues that “neither third-party discovery nor
attorney-client privilege clains may be raised under Maryland' s
collateral order doctrine.” It is correct that the Court of
Appeal s has held that “discovery orders, being interlocutory in
nature, are not ordinarily appealable prior to a final judgnment

.7 Stevens, 337 Mil. at 477. Further, the Court of Appeals has

followed the Suprene Court’s decision in Al exander v. United
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States, 201 U S 117, 26 S. . 356 (1906), holding that there is
generally no appeal froman order enforcing a subpoena duces tecum
unless the wtness has refused to testify and been held in
contenpt. See Stein, 328 MI. at 14. The Court in Stein explai ned,
however, that Maryland has not fully adopted this rule, saying that
“[W e have declined to follow the Al exander rule, at |east when, in
the procedural posture of the case, the only matter before the
trial court is the discovery order, i.e. the notion to quash.” 1d.
at 16.°8 The Court found precedent for this exception to the
Al exander rule in its earlier decision in Unnanmed Attorney V.
Attorney Gievance Conmmin, 303 Mi. 473 (1985).

I n Unnaned Attorney, the appellant, who was the subject of an
investigation by the Attorney Gievance Conmm ssion (AGC), was
subpoenaed by the AGC to produce certain docunents. He refused and
filed an action in circuit court seeking a protective order
protecting himfromhaving to disclose the docunents. The AGC t hen
filed a notion to hold the attorney in contenpt for his failure to
produce the docunents. “The circuit court treated the contenpt
notion as part of the same case as the notion for a protective
order,” and set a hearing on both notions. |Id. at 477-78. At the

hearing, the AGC did not request that a finding of contenpt be

8The Court concluded that Stein did not fall within the
exception to the Al exander rule in part because “the proceedi ngs
out of which it arose are still pending before the trial court.”
Id. at 17.
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made, and no finding on the issue of contenpt was nade.
Subsequently, the circuit court ordered the attorney to produce
certain docunents. The Court of Appeals rejected the AGC s
contention that the order appealed fromwas interlocutory because
t he AGC proceeding was still pending and no contenpt order had been
entered. It reasoned:
It has consistently been held in this

State that where a court proceeding is

commenced to quash or to enforce a . . .

subpoena . . . issued by an admnistrative

agency or official, where the court refuses to

gquash or orders enforcenent, and where the

court’s order termnates the court proceeding,

the order is final and appeal able. The fact

that the admnistrative proceedi ngs nay not be

term nated does not render the court order

interlocutory if nothing remains to be done in

the trial court.
Id. at 480. Although the Oder in the present case does not arise
from circuit court proceedings brought only to block the
enforcenent of an adm nistrative subpoena as in Unnaned Attorney,
we see sufficient simlarity between the cases to convince us to
apply the sane rule.

As indicated earlier, the only relief sought by the guardi an
agai nst A&G is the disclosure of docunents. | f such disclosure
occurs, there will be no issue to resolve regarding the guardi an
and A&G in either of the two open cases. Although the guardian
may, based in part on the docunents received, decide to proceed

with a suit against A& for mal practice, such cause of action would
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not be a part of either of the two open cases,® and woul d properly
be instituted as a separate case. The Guardi anship and Cl NA Cases
will likely continue on for a |lengthy period as the circuit court
continues to periodically nonitor the care of Larry and the
managenent and distribution of his assets. |If A&G were denied the
present appeal, it is difficult to say when, if ever, A& would
have an opportunity to appeal fromthe Order. For these reasons,
we exercise our discretion under Rule 8-602(e) to conclude that the
Order was a final judgnment within the neaning of CJ § 12-301.

Because of the unusual procedural posture of this case, the
Order can alternatively be viewed as falling wwthin the coll ateral
order exception. As indicated above, four requirenents nust be net
to apply this doctrine. W consider each, although not in their
previously |isted sequence, bel ow. Cearly, the first requirenent
is net because the disputed question is whether A&G must turn over
to the guardi an docunents it clainms are privileged, and the O der
unequi vocally directs that it do so.

The fourth requirenment, that the order be effectively non-
reviewable on appeal from a final judgnent, is also satisfied

because a reversal of the Order on appeal cannot undo what wl|

The guardi an has suggested that he m ght seek to re-open
the Maryl and Mal practice Case to nodify A&G s fee, presunmably
based on a theory of extrinsic fraud associated wth the all eged
failure to disclose to the court that Larry's interests m ght
depart substantially fromthose advanced by his nother. W
express no opi nion on whether the Maryl and Ml practice Case, and
t he judgnent entered therein, could be re-opened and the judgnent
therein revised under such a theory.
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have already taken place: the disclosure of docunents that A&G
contends is subject to the attorney-client and work product
privileges. Regarding the second factor, the United States Court
of Appeals for the Third GCrcuit clarified the inportance
requi renment when it expl ai ned:

| nportance has a particular neaning in

this context. It does not only refer to
general jurisprudential inportance. Rat her ,
t he over ar chi ng principle gover ni ng

“Inportance” is that, for the purposes of the

Cohen test, an issue is inportant if the

interests t hat woul d potentially go

unprotected w thout inmredi ate appellate review

of that issue are significant relative to the

efficiency interests sought to be advanced by

adherence to the final judgnment rule.
In re Ford Mdtor Co., 110 F.3d 954, 959 (3d Cr. 1997). The
i nportance determnation is “a function of a bal ancing process.”
ld. at 960. “[A] court nust |ook to the conpeting considerations
that underlie questions of finality, nanely ‘the inconveni ence and
costs of pieceneal review on the one hand and the danger of denying
justice by delay on the other.”” 1d. (quoting Johnson v. Jones,
515 U. S. 304, 305, 115 S. . 2151, 2153 (1995)).

I n describing the inportance of the attorney-client privilege,

appellant aptly quotes the Suprenme Court in saying that the

privilege is one of the oldest recognized privileges for
confidential communications . . . intended to encourage full and
frank communi cation between attorneys and their clients and thereby

pronote broader public interests in the observance of |aw and the
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adm nistration of justice.” Swdler & Berlin v. United States, 524
UsS 399, ~ , 118 S. . 2081, 2084 (1998). Al though the general
i nportance of the privilege is a consideration, the nere assertion
of the attorney-client privilege wll not necessarily satisfy the
“inmportance” <criteria in determining the collateral or der
exception. See Electronic Data Sys. Fed. Corp. v. Westnorel and
Assocs., Inc., 311 M. 555, 556 (1988) (interlocutory order of
trial court conpelling production of docunents alleged to be
privileged under the attorney-client relationship was not
appeal abl e under the collateral order doctrine);! see also In re
Ford, 110 F.3d at 959; Melia v. Hartford Fire Ins. Co., 520 A 2d
605, 607 (Conn. 1987) (the “occasional violation of the attorney-
client privilege that cannot be fully rectified upon review of the
final judgnment is a lesser evil than that posed by the delay in the
progress of cases in the trial court likely to result from
interlocutory appeals of disclosure orders.”); In re R nehardt, 575
A 2d 1079, 1081 (Del. Super. C. 1990) (“proscription against
appellate review of interlocutory orders . . . does not change
merely because the discovery/disclosure order inplicates the
attorney-client privilege.”); Lewellyn v. Bell, 635 A 2d 945, 948
(Me. 1993) (quoting Melia in dismssing appeal asserting that
di scovery order violated attorney-client privilege). |In nmaking the

i nportance determ nation, we should consider the asserted privil ege

1The Court issued an order, but no opinion in this case.
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in the context of the particular case.

The Suprene Court has explained that pieceneal review “can
make it nore difficult for trial judges to do their basic job --
supervising trial proceedings [and] can threaten those proceedi ngs
wi th del ay, adding costs and di m ni shi ng coherence.” Johnson, 515
U S at 309, 115 S. C at 2154. Under the circunstance of the
present case, however, the cost of pieceneal review is not high
because there is no trial pending that is delayed awaiting
appel l ate resolution of the appeal . Thus, in balancing the costs
of a pieceneal review against the danger of denying justice by
del ay, we conclude that the Order is sufficiently inportant to neet
t he i nportance requirenent.

The third requirenent is that the order be conpletely separate
from the nerits of the action. As we stated above, the issue
presented here of whether A&G nust disclose certain docunents to
the guardian is not related to the issues to be addressed in the
ongoi ng Guardi anship or ClI NA Cases. The CGuardi anship Case w ||
i nvol ve ongoing reports by the guardian to the court about Larry’s
assets, how they are invested, and distributions for Larry’'s
benefit. The case may al so involve a request by the guardian for

court authorization to file suit against A& But the guardian’s

UThus, this case is unlike Sigm Reprod. Health Cr., 297
Mi. at 660, cited by appellee, in which the Court of Appeals held
that the order to produce docunents was not conpletely separate
fromthe nerits, and the appeal of that order would have del ayed
a scheduled trial. See id. at 666, 671.
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request to file a suit against A&G and the court’s consideration of
that request are separate fromthe nerits of any actual suit filed
because the nerits would not be decided in the Guardi anship or ClI NA
Cases.

For the reasons stated above, we hold that the Oder is
appeal able, and appellant’s appeal from the Oder should be

addressed on its nerits.

1.
Did the Crcuit Court Have Jurisdiction Over A&G?

Appel | ant argues on appeal that the circuit court did not have
the authority to order A&G to produce its files relating to Larry
because: 1) A&G was not a party to the proceeding; and 2) there was
no legal action pending in which A&G s representation of Larry was
at issue. Wth respect to appellant’s contention that it was not
a party to any of the proceedi ngs, appellee responds that even if
it only held a “non-party wtness” status, A&G is not inmmune from
its lawful discovery obligations under the Maryland Rules. Wile
appellee may be correct in its response, we do not rest our
deci sion on this ground because the record shows that A&G becane a
party when it entered its appearance in the CINA Case for the
purpose of justifying its role in the settlenment of the Maryl and
Mal practice Case. Wth respect to appellant’s second argunent,
appel |l ee responds that the circuit court, as an equity court with

jurisdiction over Larry's property through the guardianship
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petition, and as a juvenile court with jurisdiction over Larry
personal |y through the CINA petition, had clear authority to order
di scovery to protect his interests. W agree with appellee on this
i ssue.

As indicated previously, A& made a decision to protect its
interests when Brault filed a notion in the CINA Case to appoint a
guardi an of Larry’ s property and nmade al |l egati ons suggesting that
A&G acted inproperly inits representation of Larry. A&G filed a
notion to intervene solely on its own behalf and specified that its
purpose for intervening was “for the limted purpose of explaining
to the [c]Jourt how the settlenent in the [Maryland Ml practice
Case] was achieved and how the proceeds of the settlenment were
di sbursed.” The Oder directing that A&G disclose its files
relating to Larry and the settlenent of his case was directly
relevant to that issue. A&G s position that it can intervene in a
case to explain and justify its actions, but that the court has no
jurisdiction to order discovery from it relating to that very
issue, is remarkably nyopic. A judicial proceeding is not akin to
a press release, and does not present an opportunity for a party to
make a controlled presentation of its side of an issue wthout
subjecting itself to the usual scrutiny of relevant facts. I n
light of A&G s own articulation of its purpose in intervening in
the CINA Case, we reject without hesitation ARG s argunent that its

files pertaining to Larry fall outside the proper scope of inquiry
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and di scovery.

Upon appoi ntnrent, the guardian was vested with title to all of
Larry’'s property. See Ml. Code (1974, 1991 Repl. Vol.), § 13-
206(c) of the Estates and Trust Article (hereinafter ET). The
guardi an al so held the authority to prosecute any actions, clains,
or proceedings for the protection of the fiduciary estate. See ET
88 15-102(p), 13-213. One of the duties of the guardian was to
identify and account for all of the assets of Larry. See ET 8§ 13-
209; M. Rule 10-706. Ei ghteen nonths had expired since the
settlenment of the Maryland Ml practice Case and Larry’s nonthly
annuity was still being held by the insurance conpany pending
appoi ntnent of a guardi an. Al so, his cash settlenent was stil
being held by A& for the sane reason. Final settlenment of the New
York Malpractice Case was delayed for nonths awaiting the
appoi ntnent of a guardian in Maryland. A&G s only action to have
a guardi an appointed for Larry was in response to Brault’s notion
to appoi nt herself or another qualified person as guardian. These
facts al one gave the new guardi an sonme reason to suspect that A&G
may have acted in a manner detrinental to the best interests of
Larry in arriving at the terns of the settlement in the Maryl and
Mal practice Case and distributing the funds. In addition, the
guardi an had reason to believe that A&G failed to disclose to Judge
Ahal t, when requesting approval of the settlenment of the Mryl and

Mal practice Case, that there was an issue raised in the CINA Case
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whet her W therspoon was physically and enotionally capable of
caring for Larry and acting in his best interests in terns of his
heal th and education. Wtherspoon, with her parenting rights under
chal l enge by DSS, nmay have developed a different interest from
Larry in the Ml practice Cases. Apparently, A&G had not consi dered
having a guardian ad litemappointed to represent Larry’'s interests
before a settlenment was reached involving both the clains of
W t her spoon and Larry. Under these circunstances, the guardi an
certainly had justification, and probably a duty, to obtain
information relating to the settlenent. See ET § 13-212.
Adm nistering of the office of a guardian is subject to judicial
control. See Kicherer v. Kicherer, 285 Md. 114, 119 (1979). The
trial court’s issuance of the Order to A&G to produce docunents

pertaining to Larry was sinply an exercise of this control.

Can A&G Wt hhol d Docunents Basé&ldn the Attorney-Client Privilege
or Work Product Privilege?

A&G asserts that the twenty-four docunents that it wthheld
were protected by either the attorney-client privilege or the
privilege agai nst disclosure of work product. Appellee responds
that neither privilege applies to preclude production of docunments
to hi m because, as guardi an, appellee stands in the shoes of Larry

and neither privilege can be asserted to forecl ose disclosure of

t hese docunents to Larry. W agree with appellee.
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Appel | ant bears the burden of proving that the attorney-client
privilege or work product protection applies. See Maxi ma Corp. V.
6933 Arlington Dev. Ltd. Partnership, 100 MI. App. 441, 456 (1994).
This burden cannot be net by conclusory allegations or nere
assertions. See Suggs v. Witaker, 152 F.R D. 501, 505 (MD. N C
1993). In its brief, appellant asserts that “each docunent
w t hhel d by A&G contains either communication between [ Wtherspoon]
and her attorneys, or A& s work product prepared in anticipation
of litigation, and so are presunptively privileged from
di sclosure.” Appellant refers us to the Revised Privilege Log,
whi ch contains a general description of each docunent, its author,
and which privilege is clained. Except for six docunents!? the
docunments withheld constitute or pertain to: 1) a conmmunication
bet ween Wt herspoon and ARG regarding Wtherspoon's interest in the
Mal practice Cases; 2) conmunication between Wtherspoon and A&G
regarding either the CINA or Guardi anship Cases; or 3) notes nade
by an A&G attorney relating to Wtherspoon's interest in these

cases.

A. Attorney-Client Privilege
Under t he attorney-client privil ege, confidenti al

communi cati ons between clients and their attorneys are protected

2Apparently, these six docunents were subsequently obtai ned
by the guardian from other sources, and thus are not the subject
of this appeal.
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from discl osure. See Trupp v. Wlff, 24 M. App. 588, 608-09
(1975). As indicated earlier, the rule rests upon a regard for the
adm nistration of justice, and the concept that wthout the
privilege a client would be reluctant to make full and frank

di sclosure to his or her attorney and woul d thereby be deprived of

the full Dbenefit of the advice of a person skilled in
jurisprudence. See id. (quoting Geenough v. Gaskill, 1 M. and K
98) . The privilege is not absolute, and as Professor Wgnore
expl ai ned,

‘There may be a relative, not an absolute

confidence. The chief instance occurs when the

sane attorney acts for two parties having a

common interest, and each party communi cates

with him Here the communications are clearly

privileged fromdisclosure at the instance of

a third person. Yet they are not privileged

in a controversy between the two original

parties, inasmuch as the common interest and

enpl oynent forbade conceal nent by either from

t he ot her.’
Trupp, 24 Md. App. at 611 (quoting 8 J. Wgnore, Evidence § 23-12
(McNaughton ed.) (enphasis omtted)). The nore limted nature of
the privilege, applicable when there are co-clients, has been
al nost universally recognized and is referred to as the “co-client
exception” or the “limted privilege for co-clients.” See Valente
v. Pepsico, Inc. 68 F.R D 361, 368 (D.Del. 1975) (“It is a
common, universally recogni zed exception to the attorney-client
privilege . . . .”); 5 Lynn McLain, Maryland Evidence § 503. 11, at

494 (1987); Wgnore, supra, 8 2312, at 603; Restatenent (Third) of
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Law CGoverni ng Lawers (Proposed Final Draft No. 1) (March 29, 1996)
8§ 125, at 415 (characterizing the privilege as a “limted privilege
for co-clients”).

There is no dispute that Wtherspoon and Larry had a conmon
interest in the Ml practice Cases or that A&G was engaged to pursue
t hose cases. Appellant argues that the co-client exception to this
privilege does not apply to the present case because the docunents
in question do not represent or reflect comunications made in the
presence of both clients. It contends that Trupp, the only
Maryl and case di scussing this exception, involved a conmuni cation
made in the presence of both clients and that we should extend the
exception no further. Appel l ee counters that the co-client
exception to the privilege is widely recogni zed, has been applied
in many instances when the communication in question was nade
out side the presence of the co-client, and should not be Ilimted as
appel | ant suggests. W agree with appell ee.

The Suprene Court of lowa in the sem nal case addressing this
i ssue, expl ai ned:

[I]f it appears the secret or inparted
communi cation is such that the attorney is
under a duty to divulge it for the protection
of the others he has undertaken to represent
in the involved transaction, then the
communi cation is not privileged. It would be
shocking indeed to require an attorney who had
assuned such a duty to act for the nutual
benefit of both or several parties to be
permtted or conpelled to wthhold vital

information affecting the rights of others
because it involves the informnt.
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Henke v. lowa Home Mut. Cas. Co., 87 N.W2d 920, 924 (lowa 1958).
The lowa Suprene Court explicitly rejected the argunent that the
[imtation on the privilege only applied when the conmmunication in
gquestion was nmade in the presence of both clients. It reasoned:

The duty of the attorney to disclose or

protect the interest of each [client] is too

great and too well settled for anyone to

expect commruni cati ons whi ch wi | make

i npossi ble further efforts for the benefit of

all by the attorney, to be privileged. The

rule is based on nuch firmer ground than

wai ver, that of duty, loyalty and fairness, as

wel | as on substantial public policy.
ld. at 925.

Several courts addressing this issue have adopted the view
explicitly requiring the presence of both clients. See d aci er
Gen. Assurance Co. v. Superior Court of Los Angel es County, 95 Cal.
App. 3d 836, 841 (1979); In re Seip’'s Estate, 30 A 226, 227 (Pa.
1894); Hof fman v. Labutzke, 289 N.W 652, 657 (Ws. 1940) (citing
Allen v. Ross, 225 NW 831 (Ws. 1929)); see al so MlLain, supra,
8§ 503.11, at 494; Restatenent (Third) of Law CGoverning Lawers,
supra, 8 125, at 415. Even cases that do not explicitly address
whet her the communi cati on nmust be made in the presence of the co-
client have stated the general limtation on the privilege for co-
clients without stating or inplying the narrow interpretation urged
by appellant. See Pennsylvania Cas. Co. v. Elkins, 70 F. Supp
155, 157 (E.D. Ky. 1947); Chitty v. State Farm Mut. Auto. Ins. Co.,

36 F.R D. 37, 41 (E.D.S.C. 1964); Al exander v. Superior Court in
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and for Maricopa County, 685 P.2d 1309, 1315 (Ariz. 1984); GCearhart
v. Etheridge, 208 S.E 2d 460, 461 (Ga. 1974) (holding “[a]ll

comuni cati ons between the joint clients and the accountant are
privileged as to all outside parties, but the privilege does not
exi st between the principles involved.”); Cousins v. State Farm
Mut. Auto. Ins. Co., 258 So.2d 629, 635-36 (La. App. 1972); Dunas
v. State Farm Mut. Auto. Ins. Co., 274 A 2d 781, 784 (N. H 1971);
Longo v. Anmerican Policyholders’ Ins. Co., 436 A 2d 577, 579 (N.J.
Super. C. Law Div. 1981); Estate of Swantee, 394 N VY.S. 2d 547

549-50 (1977); Dobias v. Wite, 83 S.E 2d 785, 788 (N. C. 1954);
Net zl ey v. Nationwide Mut. Ins. Co., 296 N E. 2d 550, 561 (Chio App.
1971); Horowitz v. Le Lacheure, 101 A 2d 483, 487 (R 1. 1953).

| ndeed, appellant cites no cases that support its claimthat the
privilege will bar disclosure to a co-client of comunications nade
to the coomon attorney unless the co-client was present at the tine
of the conmuni cati on.

We are persuaded by the reasoning set forth above in Henke
that the principles of duty, loyalty, and fairness require that
when two or nore persons with a conmon interest engage an attorney
to represent them with respect to that interest, the attorney
privilege against disclosure of confidential communications does
not apply between them regardl ess of whether both or all clients
were present during the communication. To hold otherw se woul d be

i nconsistent with the high level of trust that we expect in an
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attorney-client relationship.

In the present case, appellant was engaged to represent the
common interests of Wtherspoon and Larry with respect to the
Mal practice Cases. Wtherspoon's cause of action rested on proof
of the sanme facts to support the defendants’ liability that Larry’s
claimdid, i.e. that he was injured because of the negligence of
t he defendant physicians.?® Wtherspoon and Larry also had a
natural comon interest arising fromthe parent-child relationship.
See Wlinski v. Browneller, 115 Md. App. 285, 310, 313-319 (1997)
(explaining that there is a presunption that a parent acts in the
best interests of a mnor child).

One category of the docunents A&G wi thheld from disclosure
constitutes comunications between Wtherspoon and appellant
regarding the settlenment of Wtherspoon's portion of the
Mal practice Cases. Appellant argues that because the conmuni cati on
pertained to Wtherspoon’s personal claim and not to Larry’s
claim the full attorney-client privilege applies. W disagree.

When an attorney represents two parties claimng damages
against a third party, it is inportant that full disclosure
regarding the terns of the settlenent proposed for each be
di sclosed. See MRPC Rule 1.8(g) (“A lawer who represents two or

more clients shall not participate in mking an aggregate

BUnder Maryland | aw, Wtherspoon only had separate clains
for nedi cal expenses incurred by her in connection with Larry’s
injuries and |l oss of Larry’'s services. See Garay v. Overholtzer,
332 Md. 339, 346 (1993).
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settlement of the clains of or against the clients . . . unless
each client consents after consultation including disclosure of the
exi stence and nature of all the clains or pleas involved and of the
participation of each person in the settlenent.”); cf. Scamardella
v. Illiano, No. 879, Sept. Term 1998, _ M. App. __ , slip op.
at 7-8 (filed April 9, 1999). As we indicated earlier, a parent is
presunmed to act in the best interests of his or her child.
Wt herspoon engaged A&G to prosecute the civil cases for her and
her son’s damages caused by the physicians’ negligence in
di agnosi ng her son’s nedical condition. She apparently had an
expectation that she would be acting as trustee for her son with
respect to the proceeds of the settlenment in the case. Under the
present circunstances, we hold there could have been no reasonabl e
expectation on the part of Wtherspoon that her conmmunications with
A&G regarding her own portion of the settlenent would be kept
confidential fromLarry or his representatives.

Anot her category of docunents withheld from disclosure were
docunents pertaining to A&G s comrunications with Wtherspoon
regarding the G NA Case. These docunents include a letter witten
after A&G withdrew from representation of Wtherspoon regarding
“doctors’ evaluations of [Wtherspoon]; undertaken in connection
with CINA and guardi anship proceedings.” Also withheld was the
draft of a petition for guardianship of Larry prepared by A&G
There coul d be no reasonabl e expectation on the part of Wtherspoon
t hat her communications wth A&G regardi ng a proceedi ng brought to
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det erm ne whether Wtherspoon was capable of providing adequate
care for her son in light of the injuries arising from the
physi ci ans’ negligence would be kept confidential from her son or
those protecting his interests. She engaged A&G to represent her
and Larry in the Mlpractice Cases; the CINA Case was brought
because of the difficulty that Wtherspoon had in providing care
for Larry s special needs. W cannot countenance a doctrine that
woul d al | ow A&G or Wtherspoon to hide fromLarry’s court appoi nted
representatives information about Wtherspoon's own nental and
physi cal health when that conceal ment could be detrinmental to
Larry’s wel fare. The sane holds true with respect to any other
communi cations she had with A&G regarding the CINA Case. If she
wi shed to have confidential communications with a | awer regarding
her own rights as a parent, then she should have chosen attorneys
ot her than those already representing her son. This is a clear
case where the two clients should have nothing to hide from one
anot her .

Appel | ant next argues that the co-client exception to the
attorney-client privilege is not applicable because “there nust be
actual, legal adversity between fornmer co-clients for the co-client
exception to apply.” Appellant cites Wgnore, supra, 8 2312 and
Restatenent (Third) of Law Governing Lawers, supra, 8 125 for the
proposition that the co-client exception operates to preclude

former co-clients fromasserting the attorney-client privilege only
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when they becone adverse in a subsequent proceeding. A&G contends
that Wtherspoon and Larry have no adverse proceedi ng between them
Appel l ee replies that Wtherspoon and Larry “have been engaged in
adversarial litigation ever since the CINA petition was filed in
Cctober 1992.” He points to the cross-exam nation of Wtherspoon
by Larry’s court appointed | awer in 1995, the court’s renoval of
certain visitation and guardi anship rights from Wt herspoon at the
behest of Brault, Brault’'s efforts to block Wtherspoon from
obtai ning for her own use an extra $150,000 in settlement proceeds
fromthe New York Ml practice Case, and Brault’'s efforts to have a
guardi an appointed for Larry other than Wtherspoon. Appellee is
correct that these aspects of the ongoing litigation constituted
adversarial proceedi ngs between Wtherspoon and Larry. Brault was
the court-appointed attorney for Larry in the CI NA Case. Under
t hese circunstances, the actions that she took should be consi dered
the actions of Larry.

The nobst appropriate response to appellant’s argunent,
however, is that it has m sconstrued what the comrentators and
courts nmean they refer to co-clients who becone adverse to one
another. Wgnore states that attorney-client comunications are
not privileged “in a controversy between the two original parties,
i nasmuch as the common interest and enpl oynent forbade conceal nent
by either fromthe other.” Wgnore, supra, 8 2312, at 603-04. The
Rest at ement says:

If two or nore persons are jointly
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represented by the sane lawer in a mtter,

t he communi cati ons of each co-client with the

| awyer or other privileged person t hat

otherwi se qualify as privileged . .

(1) Are privileged as agalnst a third
person, and any co-client nmay assert the
privil ege; but
(2) Unless the co-clients have explicitly

agreed otherwse, are not privileged as

bet ween t he co-clients in subsequent

[itigation between them
Restatenent (Third) of Law Governing Lawyers, supra, 8 125. The
references by Wgnore, the Restatenent, and the cases to subsequent
litigation or controversy between co-clients sinply place in
context how the co-client privilege issue arises. |If there is no
controversy between the co-clients, they can both consent to
di scl osure and the issue of the attorney-client privilege does not
arise. The rationale for allow ng disclosure of an attorney-client
comuni cation even when the parties becone adverse is the common
interest they shared and the expectation that the attorney was
engaged to act on behalf of both parties respecting all nmatters
connected with that common interest. Thus, the foundation for the
di scl osure exists fromthe beginning; it does not arise just when

t hey becone adverse to each ot her.

B. Wdrk Product Privilege
Appel lant’s alternate ground for w thhol ding the subpoenaed
docunents is that the docunents are protected from di scovery under

the work product doctrine. Its assertion of this doctrine is
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W thout nerit for reasons simlar to those we expl ai ned previously
regarding the attorney-client privilege. The work product doctrine
was devel oped because of a concern that w thout sone protection,
di scovery rul es and procedures woul d danper an attorney’s ability
to keep an adversary froml earni ng about and therefore underm ning
trial preparation and tactics. As we explained in Shenk v. Berger,
86 Md. App. 498 (1991):

The central policy underlying the doctrine is
the preservation of the attorney’ s adversari al
role, the premse being that pronotion of
adversary preparation ultimately furthers the
truth-finding process. 1|In his concurrence [in
the semnal case of Hi ckman v. Taylor, 329
US 495 67 S. C. 385 (1946)], Justice
Jackson eloquently captured the essence of
this policy, ‘[d]iscovery is hardly intended
to enable a | earned profession to performits
functions either wthout wits or on wts

borrowed from the adversary.’ O her
justifications, which include, inter alia,
at t or ney | azi ness, i nefficiency, and

m sl eadi ng di scovery responses, are off-shoots
of the primary adversarial concern.

Id. at 503 (citations omtted).

The underpi nning of the doctrine was simlarly expl ained by
the Supreme Court of Illinois as one that “provides a broader
protection than the attorney-client privilege, and is designed to
protect the right of an attorney to thoroughly prepare his case and
to preclude a less diligent adversary attorney from taking undue
advantage of the forner’'s efforts.” Wast e Managenent, Inc. v.
Int’l Surplus Lines, Ins. Co., 579 N E 2d 322, 329 (Ill. 1991)

(citing Hckman, 329 U S. 495, 67 S. C. 385). Thus, the focus of
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the work product doctrine is non-disclosure to one’'s adversary.
The United States Court of Appeals for the Fifth Crcuit rejected
an attorney’s claimthat he could assert the work product doctrine
to bar his own former client from access to docunents prepared
while that client was in litigation with a third party. See Spivey
v. Zant, 683 F.2d 881 (5'" Cr. 1982). In so doing, the Fifth
Crcuit explained:

The work product doctrine pertains to
materials prepared by an attorney in
preparation for litigation when the materials
are sought by an adversary of the attorney’s
client. Fed. R Cv. P. 26(b)(3) speaks of
“docunents and tangible things . . . prepared
in anticipation of litigation or for trial by
or for another party or by or for that other
party’s representative . . . .’ Thus, the
wor k product doctrine does not apply to the
situation in which a client seeks access to
docunents or other tangible things created or
amassed by his attorney during the course of
the representation.

| d. at 885.

Maryl and Rul e 2-402(c) contains conparable |anguage to that
quoted fromFed. R Gv. P. 26(b). The Federal District Court for
the Southern District of New York in Martin v. Valley Nat. Bank of
Az., 140 F.R D. 291 (S.D.N. Y. 1991) explained this rule:

This result is hardly surprising in view of
the evident inapplicability of the rationale

for the work-product rule to an attorney’s
efforts to wthhold the fruits of hi s

professional Jlabors from the <client, who
presumably paid for and was the intended
beneficiary of those |abors. . : Havi ng

been hired to serve the client, the attorney
cannot fairly be authorized to subvert the
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client’s interests by denying to the client

t hose work papers to which the client deens it

necessary to have access.
ld. at 320; accord Cark v. Mlam 847 F. Supp. 424, 426 (S.D.W
Va. 1994) (explaining that courts addressing this issue have
concl uded that work product immunity cannot apply when a client
seeks docunents created for him by his owm |awer); Cottlieb v.
Wles, 143 F.R D. 241, 247 (D. Colo. 1992); Roberts v. Heim 123
F.RD 614, 631 (N.D. Cal. 1988) (“no public policy considerations
have been articulated by defendants which would support an
assertion of work-product privilege by any attorney to the
detrinment of his client.”); In re Standard Fin. Managenent Corp.
79 B.R 97, 99 (Bankr. D. Mass. 1987); see al so Edna Sel an Epst ei n,
The Attorney-dient Privilege and the Work-Product Doctrine, 425-26
(3d ed. 1997); 2 Paul J. Bschorr & John F. Collins, Business and
Commercial Litigation in Federal Courts, 8 18.7 (Robert L. Haig ed.
1998); cf. Sage Realty Corp. v. Proskauer Rose Goetz & Mendel sohn,
L.L.P., 689 N E 2d 879, 883 (N.Y. 1997) (“Barring a substantia
show ng by the [lawer] of good cause to refuse client access,
[clients] should be entitled to inspect and copy work product
materials, for the creation of which they paid during the course of
the firms representation.”). But see Federal Land Bank v. Federal
Internmedi ate Credit Bank, 127 F.R D. 473, 479-80, aff’'d in part,
revid in part, 128 F.R D. 182 (S.D. Mss. 1989) (client has right

to “end product” of attorney’ s services, but not work product
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| eading thereto); Corrigan v. Arnstrong, Teasdale, Schlafly, Davis
& Dicus, 824 S.wW2d 92, 97 (Mb. App. 1992) (attorney “may retain
papers relating to the client to the extent permtted by other
law. ") .

Nor does appellant gain any ground by claimng that the
docunents are work product prepared in the course of representing
W t her spoon. We have already discussed, in the context of the
attorney-client privilege, the wundertaking of a Ilawer who
represents nultiple clients with a comon interest. It is only
| ogical that if communications to an attorney representing two
parties with a common interest are not privileged because of the
duty of loyalty owed by the attorney to both clients and the
absence of any reasonabl e expectation of confidentiality, the work
product of the attorney relating to one of two such clients is
simlarly not barred from disclosure to either client. The
underlying rationale for the work product doctrine, to prevent
adversary counsel from appropriating the product of an attorney’s
wor k, is inapplicable when considering disclosure to a co-client
for the same reasons that it is inapplicable when considering

di sclosure to the single client.

Concl usi on
For the reasons stated, we hold that neither the attorney-
client privilege nor the work product doctrine bars disclosure to
t he guardi an of the docunents w thheld by A&G Accordi ngly, Judge
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Johnson’s Order directing disclosure of such docunents is affirned.
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ORDER OF THE CIRCU T COURT FOR
PRI NCE GEORGE’ S COUNTY
AFFI RVMED. COSTS TO BE PAI D BY
APPELLANT.



