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The central issue presented by this appeal is whether there
is substantial evidence to support a decision by the Nursing Hone
Appeal Board! (the Board) that disallowed reinbursenent of
certain expenses clainmed by @ asgow Nursing Hone, |nc.
appel I ant, under the Maryl and Medi cal Assistance Program
(Medicaid Progran). We hold that it was supported by substanti al
evi dence.

|. Facts

Appellant is a licensed nursing facility located in
Dorchester County, and a participant in the Medicaid Programthat
is adm ni stered by the Departnent of Health and Mental Hygi ene,
appellee. Prior to April 1982, appellant’s stock was hel d
entirely by Howard G eenhawk and ot her nenbers of the G eenhawk
famly, including Howard s parents, Norman and Ail een G eenhawk.
Appel | ant operated its nursing hone on | and owned by Norman and
Ai | een G eenhawk.

In April 1982, John R Marcello, Jr. purchased all of the
stock of appellant. Sonetine prior to that transaction, Howard
G eenhawk and Marcel |l o had becone friends, and Marcell o had noved
into Howard G eenhawk’ s honme. They continued to live in the sane

home until at least 1991. During that time, Marcello paid no

! The Nursing Honme Appeal Board hears appeals with respect
to determ nations by the Maryl and Medi cal Assi stance Program of
anounts due to or owed by a participating provider. COVAR
10. 01. 09. 01-.02 (1998).
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rent. Also in April, 1982, Norman and Ail een G eenhawk sold a
portion of the real estate to Howard G eenhawk, and appel | ant
entered into a | ease agreenent with Norman, Aileen, and Howard

G eenhawk for the building and | and on which the nursing honme was
| ocated. Appellant continued to | ease the prem ses fromthe

G eenhawks until January 20, 1988.

In March, 1983, Marcello had obtained a | oan of $100, 000
from Provident State Bank, pledging his stock in appellant as
collateral. Provident also required that the real property on
whi ch the nursing honme was | ocated secure the |loan. The
G eenhawks assisted Marcello by pledging the real property as
collateral. By virtue of the pledge of appellant’s stock,
Provident held a proxy, which enabled it to elect appellant’s
board of directors. |In February, 1985, Provident exercised its
proxy and Howard G eenhawk, who had served as a director prior to
that time, was not elected and did not serve on appellant’s board
at any tinme thereafter.

I n August, 1985, the G eenhawks rel eased Marcello from
further liability on a prom ssory note for $200, 000 which
Marcell o gave to the G eenhawks when he purchased the stock in
appellant. This rel ease was executed apparently w t hout
consi derati on.

On January 20, 1988, appell ant purchased the |and and
buil di ngs fromthe G eenhawks for a price of $650,000. Howard



G eenhawk had infornmed Marcello that he intended to sell the rea
estate and would sell to a third party if appellant did not w sh
to purchase it. Appellant financed the purchase with a | oan from
Maryl and National Bank in the anpbunt of $250,000 and a | oan from
Howar d Greenhawk in the amount of $400, 000, secured by nortgages
on the property. 1In 1990, appellant refinanced its indebtedness.
A new nortgage was granted to Maryland National Bank securing a

l oan in the amount of $485, 000, and a new nortgage was granted to
Howard G- eenhawk in the anmount of $95,095.51. As part of the
transacti on, Howard G eenhawk reduced the principal anmount of the
debt owed to him by $100, 000, wi thout consideration.

Prior to the events giving rise to this appeal, in
proceedings relating to fiscal years 1982 to 1986, the Medicaid
Program cont ended that Howard G eenhawk and appell ant were
rel ated organi zations, and as a result, they were treated as a
single entity for purposes of reinbursing | ease costs. The Board
and the Grcuit Court for Dorchester County upheld that position.

The events giving rise to this appeal began when appel | ant
subm tted cost reports for fiscal years endi ng Decenber 31, 1988
t hrough Decenber 31, 1991, seeking reinbursenent fromthe
Medi caid Program for the costs of care of appellant’s patients.
The costs included interest paynents and depreci ati on expenses
associated wth the purchase of the real property fromthe

Greenhawks in 1988. Appellee’s audit agency, Cdifton, Gunderson



& Co., initially disallowed costs for both the | oan between
Howard G eenhawk and appellant and the | oan from Maryl and
Nat i onal Bank. The audit agency’s position was based on the
assertion that the sale was between “related parties” within the
meani ng of the applicable regulations, and consequently, the
costs were not reinbursable. Appellee eventually reinbursed
appellant for a portion of the costs incurred in obtaining the
| oan from Maryl and National Bank

Appel | ant appeal ed the di sal |l owance of the costs to the
Board. In a decision dated October 18, 1993, the Board affirnmed
appel l ee’s decision with respect to the bulk of the disallowed
itenms. Appellant appealed to the Crcuit Court for Dorchester
County. On Qctober 4, 1994, the circuit court held that certain
factors relied upon by the Board were inappropriate, vacated the
Board’ s deci sion, and remanded the case to the Board for
reconsideration. In doing so, the circuit court explained that
it could not tell fromthe Board s decision whether its
concl usion was prem sed on the cunul ative effect of all the
factors, including the ones that the circuit court held to be
I nappropri ate.

On April 10, 1996, the Board, focusing on four factors
deened to be permssible by the circuit court, affirmed its prior

decision. The four factors relied upon were:



1. The existence of a continuing personal relationship
bet ween Howard G eenhawk and Marcell o.

2. As security for a pre-1988 | oan by Provident State Bank
to Marcell o, Howard G eenhawk pl edged part of the real property
on which the nursing hone was | ocat ed.

3. In August, 1985, the G eenhawks rel eased Marcell o from
l[iability on a prom ssory note for $200, 000 executed when
Marcel | o purchased the stock in appellant.

4. In 1990, two years after the sale of the property in
January, 1988, Howard G eenhawk agreed to a $100, 000 reduction in
t he purchase price by reducing the principal of the debt owed to
hi m by $100, 000.

On February 6, 1998, the circuit court affirnmed the Board’' s
deci si on.

1. Questions Presented

1. Were the parties to the 1998 sale of the building

and real estate upon which the nursing hone is
operated “rel ated parties” under applicable
regul ati ons?

2. Does the decision of the Court of Appeals of

Maryland in Liberty Nursing Cr., Inc. V.
Departnent of Health and Mental Hygi ene, 330 M.
433 (1993), require that all interest paid to a

non-rel ated | ender be rei nbursed as an al | owabl e
cost?




I11. Standard of Review
Cenerally, there are two standards of judicial review of the
deci sions of adm nistrative agencies in Maryland.? Col unbia

RCA v. Mntgonery County, 98 M. App. 695, 698 (1994). \Wen

an agency resolves a pure issue of law, a reviewing court wll
accord no deference to the agency determ nation and nmay

substitute its judgnent for that of the agency. Prince George's

County v. Brown, 334 Md. 650, 658 (1994); Liberty Nursing Ctr.

Inc. v. Departnent of Health and Mental Hyagi ene, 330 MI. 433, 443

(1993); State Election Bd. v. Billhinmer, 314 M. 46, 59 (1988).

2 Wth respect to the scope of judicial review of an agency

decision, the State Governnent Article of the Maryland Annot at ed
Code, 8 10-222(h) (1995) provides in part:

(h) Decision. —In a proceedi ng under

this section, the court may:

(1) remand the case for further
pr oceedi ngs;

(2) affirmthe final decision; or

(3) reverse or nodify the decision if
any substantial right of the petitioner may
have been prejudi ced because a finding,
concl usi on, or deci sion:

(1) is unconstitutional;

(11) exceeds the statutory
authority or jurisdiction of the final
deci si on meker;

(ti1) results froman unl awf ul
procedur e;

(tv) is affected by any other error
of | aw

(v) is unsupported by conpetent,
mat eri al, and substantial evidence in |ight
of the entire record as submtted; or

(vi) is arbitrary or capricious.



When an agency resolves either issues of fact or m xed issues of
| aw and fact, however, a review ng court nust defer to the
factual findings of the agency and to inferences drawn fromthe

facts. Mbtor Vehicle Admn. v. Karwacki, 340 Md. 271, 280

(1995); Billhinmer, 314 Md. at 58-59; Penberton v. Montgonery

County, 275 Md. 363, 367 (1975). An agency’ s factual concl usions
w Il not be disturbed on appeal if supported by substanti al
evidence in the record. Karwacki, 340 MJ. at 280; Liberty
Nursing, 330 Mi. at 442.

Wil e an appellate court normally may affirm appeals from
trial court judgments on grounds not explicitly invoked by the
court in rendering its decision, an appellate court may only
affirmthe decision of an adm nistrative agency if the decision
is “sustainable on the agency’ s findings and for the reasons

stated by the agency.” United Steelworkers v. Bethlehem Steel,

298 Md. 665, 679 (1984). Wth respect to issues of fact,
therefore, we ask whether “the evidence before the [agency] was
‘fairly debatable’ such that a reasoning m nd coul d reasonably
have reached the sane result as did the adm nistrative agency
upon a fair consideration of the factual picture painted by the
entire record before that body.” Penberton, 275 Md. at 367-68.
The first question presented by this case is a m xed
gquestion of law and fact, and we nust affirmthe decision of the

Board if supported by substantial evidence. The second question



presents a pure issue of law that is subject to plenary review.
| V. Discussion

A Requl at ory Schene

Costs associated wth interest paynents and depreciation may
be rei mbursed under the Medicaid Program Such rei nbursenent
generally is governed by Maryl and regul ati ons and f eder al
Medi care rei nbursenent regulations. See 42 CF. R 8 413 (1997);
COVAR 10.09.06.09.B (1998). The federal regulations are
anplified in the Provider Reinbursenent Manual (PRM, which
serves as a guide to reinbursable costs for the Medicare and
Medi caid Prograns. Nursing homes that participate in the
Maryl and Medi cai d Program are paid pursuant to COVAR 10. 09. 10.°3

The Medicare regulation 42 C.F. R § 413.17 provides
gui del ines for determ ni ng whether organi zati ons conducting
business with a Medicaid provider are rel ated organi zati ons, and
[imts the reinbursenent a provider may claimfor transactions

w th such organi zations. Section 413.17 provides in part:

® At the tinme of both the Board' s 1993 decision and its
1996 deci sion upon remand fromthe Crcuit Court for Dorchester
County, COVAR 10.09.10 and COVAR 10.09. 11 apparently gover ned
appellant’s clains for reinbursenent. During that tinme, COVAR
10.09. 10 applied to skilled nursing facility services and COVAR
10.09. 11 applied to internediate care facility services.
Ef fecti ve Decenber 29, 1997, COVWAR 10.09. 11 was repeal ed, and
COVAR 10. 09. 10 was anended to enconpass the substance of both
previ ous chapters under the new chapter heading “Nursing Facility
Services.” See 24 Md. Reg. 1473-75, 1758 (1997). All references
in the present opinion will be to the new regul ati ons at COVAR
10. 09. 10.
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(a) Principle. . . . [Closts applicable
to services, facilities, and supplies

furnished to the provider by organizations
related to the provider by conmmon ownership
or control are includable in the allowable
cost of the provider at the cost to the

rel ated organi zati on. However, such cost
must not exceed the price of conparable
services, facilities, or supplies that could
be purchased el sewhere.

(b) Definitions. (1) Related to the
provider. Related to the provider neans that
the provider to a significant extent is
associated or affiliated wwth or has control
of or is controlled by the organization
furnishing the services, facilities, or
suppl i es.

(2) Common ownership. Comon ownership
exists if an individual or individuals
possess significant ownership or equity in
the provider and the institution or
organi zati on serving the provider.

(3) Control. Control exists if an
i ndi vi dual or an organi zati on has the power,
directly or indirectly, significantly to
i nfluence or direct the actions or policies
of an organi zation or institution.

Cf., COVAR 10.09.10.01.B(44) (1998). Control is further defined
in the PRM as “any kind of control, whether or not it is legally
enforceabl e and however it is exercisable or exercised.” PRM
Part 1, 8 1004.3, Medicare & Medicaid Guide (CCH) § 5700 at 1889.
The PRM explains further, “It is the reality of control which is
decisive, not its formor the node of its exercise.” 1d. For
this reason, control nmust be determned primarily upon the facts
and circunstances of each case. See id.

Under 8§ 413.17, the federal governnment considers services

obtained by a provider froma rel ated organi zation to be



“obtained fromitself” for purposes of reinbursenent. 42 C. F. R
8§ 413.17(c)(2) (1997). Expenses based on such services are

rei nbursed, therefore, “at the cost to the supplying

organi zation” or at the market price for such services if |ower
than the supplier’s cost. 1d.

I n accordance with the above principles, interest expenses
generally nmay be rei nbursed under the Medicaid Programonly if
“incurred on indebtedness established with | enders or |ending
organi zations not related through control, ownership, or persona
relationship to the borrower.” 42 C.F.R § 413.153(c)(1) (1997).
The regul ati on explains that the exi stence of any of these
factors

could affect the “bargaining” process that

usual |y acconpani es the nmaki ng of a | oan, and

coul d thus be suggestive of an agreenent on

hi gher rates of interest or of unnecessary

loans. . . . The intent of this provisionis

to assure that loans are legitimte and

needed, and that the interest rate is

reasonable. Thus, interest paid by the

provider to . . . related organizations of

t he provider would not be all owabl e.
Id. The Court of Appeals has held that, for the purpose of
determ ni ng whether parties to a loan are “rel ated through
control” under this regulation, the pertinent transaction is the

| oan transaction, not the underlying business transaction that

gives rise to the need for a loan. See Liberty Nursing, 330 M.
at 447-48. It is clear, therefore, that | oan expenses based on a

|l oan froman unrelated | ender may be rei nbursed by the Mdicaid
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Program even if the underlying sale is between rel ated
or gani zati ons.
I n such cases, however, |oan expenses are limted by
addi tional reinbursenment principles which hold that interest
expenses on | oans used to purchase nursing honme properties are
rei mbursable only to the extent that the interest is “[n]ecessary
and proper.” 42 CF. R 8 413.153(a)(1) (1997). To be necessary,
i nterest expenses nust be “incurred on a |loan made to satisfy a
financial need of the provider,” and “incurred on a | oan made for
a purpose reasonably related to patient care.” 1d. 8§ 413.153
(b)(2). This regulation explicitly limts certain | oans under
the latter requirenent:
(d) Loans not reasonably related to
patient care. (1) The follow ng types of
| oans are not considered to be for a purpose
reasonably related to patient care:
(1) For loans made to finance

acquisition of a facility, that portion of
t he cost that exceeds —

(Bj The cost basis determ ned under §
413. 134(g)

Id. 8 413.153(d). The “cost basis,” which acts as a cap on

rei nbursenent for such loans, is affected by whether the
underlying sale was bona fide: “If the purchaser cannot
denonstrate that the sale was bona fide . . . the purchaser’s
cost basis may not exceed the seller’s cost basis, |ess

accunul ated depreciation.” 1d. 8 413.134(g)(4). Although this

section does not refer to 8 413.17 pertaining to related
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organi zations, a sale between rel ated organi zations is not a bona

fide sale under 8§ 413.134(g). Liberty Nursing, 330 Ml. at 441.

See also PRM Part 1, 8§ 104.15, Medicare & Medicaid Guide (CCH) 1
4685 at 1665-14. Section 413.134(g) is therefore in harnmony with
8§ 413.17(c)(2), above, in treating related organi zati ons as one
entity for reinbursenent purposes. Thus, under the above

regul ations as they pertain to the present case, reinbursenent
generally is disallowed for a provider’s interest expenses on a
loan froma related | ender, and, where the underlying sales
transaction is between rel ated organi zati ons, interest expenses
on a loan froman unrel ated | ender generally are rei nbursable
only to the extent that such expenses are based on that portion
of the loan that reflects the seller’s “cost basis,” |ess
accunul at ed depreci ation.

B. Argunents on Appea

Appel lant, with respect to the first issue on appeal,
contends that the sale of the nursing hone property in 1988 was a
bona fide transaction because appel |l ant and Howard G eenhawk were
not related organi zations at any tinme subsequent to February
1985.4 Appellant states that, after February 1985, Howard

G eenhawk’ s involvenent was limted to his obligations as a

* W note that, since appellant and Howard G eenhawk cl osed
on the sale and on the initial loans to finance the sale on the
sane date, appellant’s argunent that it was not related to Howard
G eenhawk when it closed on the sale applies to appellant and
Howard G eenhawk in their capacities as buyer/borrower and
seller/lender on that date, respectively.
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| andl ord and to supervision of maintenance services perforned by
his subcontractors. Thus, appellant concludes that the Board’ s
decision that the parties were related in 1988 is not supported
by substantial evidence. The four factors above, cited by the
circuit court as pertinent to the determ nation as to whet her
appel l ant and Howard G eenhawk were rel ated to one another by
control, are not directly addressed by the appellant inits
brief. 1In an apparent reference to these factors, however,

appel lant clains the Board did not address the nethod or neans of
control between it and Howard G eenhawk, even though, according
to appell ant, overwhel m ng authority suggests that admnistrative
agencies nust identify “clear and concrete indicia of control”
before they can consider two organi zations rel ated under the
regul ations. 1In any event, appellant does not argue that the
four factors distilled by the circuit court on the prior appeal
of this case are otherwi se inapplicable to the issue of control
nor does appellant contest the rel evance of the four factors to
all of the potential decision points at which a rel at edness

anal ysis could be directed throughout the rel evant period, 1988

to 1991.°

® The parties nmake no clear effort to identify and

di stingui sh between several possible focal points for a 8§ 413.17
anal ysis that may be inplicated by the various bases for the
i ndi vi dual rei nmbursenment requests and any changes that nay have
occurred in the relationship during the relevant period. It
appears that separate 8§ 413. 17 anal yses m ght have been applied
to the initial loan transaction, to the refinancing transaction,
and to each year of depreciation expenses incurred. W wll

13-



Appel | ee argues that there was conpetent evidence in the
record to support the Board’ s conclusion that appellant and
Howar d G eenhawk were related through control. Appellee
enphasi zes that a relationship of control may be either direct or
i ndirect under the regul ations, that control may be found when a
relationship nmerely renders the exercise of control possible, and
that prior cases have endorsed a practical approach to the
determ nation of control, in which the relationship is considered
as a whole. Appellee concludes that the four factors considered
by the Board, and the evidence supporting those factors,
constituted substantial evidence of a relationship of indirect
control between appellant and Howard G eenhawk and that the Board
reasonably determ ned that the two entities were rel ated under
t he regul ati ons.

Wth respect to the second issue, appellant contends that,
even if the underlying transaction was between rel ated parties,
interest paid to an unrelated lender is fully reinbursable.

Appellant relies on Liberty Nursing, supra. Appellee

acknow edges that Maryland Nati onal Bank was not related to
appellant at the tinme of the initial |loan or during refinancing,

but it argues that because appellant was related to Howard

treat the |oan transaction in 1988 and other circunstances in
exi stence at that time as the primary focal point for the §

413. 17 analysis in this case, as that appears to have been the
focus of the Board s decision and apparently is the focus of the
parties in the present appeal.
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Greenhawk during the real property transaction, allowable
interest should be limted to that portion of the |loan that does
not exceed the seller’s cost basis as determ ned under 42 C. F.R
§ 413.134(qg).

C. Analysis

(1) Related Organi zations

W reject appellant’s suggestion that appellee was required
to establish either the exact neans or nethod of control between
appel I ant and Howard G eenhawk, or the existence of |egal
associ ations between those entities that would facilitate direct
control. The cases cited by appellant do not call for such a
formal analysis. W conclude that appell ee produced substanti al
evi dence of indirect control to support the adm nistrative
determ nation that appellant and Howard G eenhawk were rel ated
organi zati ons throughout the relevant tinme period. The
conclusion that the | oan and depreciation expenses are not
reinbursable in this case flows fromthe decision that the
parties were related from 1988 to 1991.

Section 413.17 has been construed broadly by federal courts
to guard against the opportunity for abuse of Medicare funds.
The prophylactic nature of the regulation “involves a judgnent
that the probability of abuse in transactions between rel ated
organi zations is significant enough that it is nore efficient to

prevent the opportunity for abuse fromarising than it is to try
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to detect actual incidents of abuse.” Biloxi Reg'l Md. Ctr. v.

Bowen, 835 F.2d 345, 350 (D.C. Gr. 1987). See also Stevens Park

Osteopathic Hosp. v. United States, 633 F.2d 1373, 1379 (C. d.

1980). Thus, the regulation may |imt reinbursenent between
rel ated organi zations for transactions that woul d be reinbursable

anong unrel ated organi zations. See Biloxi Reg’l Med. Cr., 835

F.2d at 350. Considerations of fairness in this regard are

irrelevant. See Kidney Center v. Shalala, 133 F. 3d 78, 86 (D.C.

Cr. 1998); Stevens Park Osteopathic Hosp., 633 F.2d at 1379.

Al t hough an agency’s inquiry under the regulations is
necessarily status-based, the | egal status of organizations with
respect to each other is not exclusively determ native. The
definition of control in § 413.17(b)(3) includes rel ationships
consisting of significant indirect influence, but this is further
interpreted by the PRMto include “any kind of control
however it is exercisable or exercised.” It follows that the
preci se nmet hod of nmaintaining the influence need not be defined.

Federal courts have found the existence of a power to
control based on evidence simlar to the evidence presented

before the Board in the present case. |In Richlands Medical

Assoc. v. Harris, 651 F.2d 931, 932 (4'" Cir. 1981), owners of a

hospital |eased the hospital and acconpanying facilities and
supplies to a group of four doctors on the hospital staff. The

doctors thereafter fornmed a professional association to | ease and
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operate the hospital, and enployed one of the lessors, WIlliamR
WIllians, as admnistrator of the hospital. Richlands, 651 F.2d
at 932-33. On June 21, 1974, M. WIlians requested a rent
increase fromthe existing rent of $4,600 per nonth. 1d. at 933.
The board of the association approved an increase to $7, 000 per
nonth effective July 1, 1974, and a further increase to $10, 000
per nonth effective in July 1975. 1d. The lease in force before
the increase, and the $4,600 per nonth rental rate, would not
have expired until Cctober 31, 1976. 1d. The Secretary of
Heal th and Human Servi ces di sal |l owed the association’ s request
for reinbursenent for | ease expenses incurred during the fiscal
year 1975, and the association appealed the ruling. 1d. at 932.
Evi dence at the hearing indicated that the | essors of the
hospital had received two offers from groups seeking to purchase
the hospital and, consequently, had increased their own
estimation of the rental value of the hospital. 1d. at 933.
Inits review of the decision, the Court of Appeals for the
Fourth Grcuit applied the related organi zations regulation in
force at the tinme, 42 C.F. R 8 405.427, which is virtually
identical to present 8§ 413.17,% and concluded that the

physi ci an’s associ ation and the | essors were rel ated

® Section 413.17 now contains an exception to the general

rule applicable to related organi zati ons, under which a provider
may denonstrate that its transaction wth a supplying

organi zati on was open and conpetitive, or otherw se bona fide,
and therefore fully reinbursable. Appellant does not contend on
appeal that it is entitled to such an exception.
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organi zations. 1d. at 933-34. The court based its decision in
part on the |ong-standing relationship between the parties and
the fact that M. WIlianms had requested a major rent increase as
adm ni strator of the hospital that would benefit himas a | essor
of the hospital property. 1d. at 934. The court affirmed the

di sal | owance of reinbursenent for this period of tinme, stating,
“The danger inherent in ‘controlled dealings between provider
and supplier is that the price of goods or services wll be
establ i shed through collusion rather than through arnms-Iength

dealing.” ld. at 935.

In Hospital Affiliates Int’l v. Schweiker, 543 F. Supp. 1380
(E.D. Tenn. 1982), the plaintiff Hospital owner, Hospital
Affiliates International (HAI), devised a plan to finance the
construction of a new hospital to replace the existing facility,

which had fallen into disrepair. Hospital Affiliates, 543 F

Supp. at 1382. HAl wished to transfer the new hospital to a non-
profit corporation while continuing to perform mnagenent
functions at the hospital. [d. To effectuate this plan, Dr.
Newel |, a nmenber of the board of HAI, put together a group that

i ncorporated as the non-profit Downtown Hospital Association
(DHA). 1d. Both the adm nistrator and conptroller of DHA were
enpl oyees of HAI. 1d. at 1387. The group had net with others,

i ncluding the Chairman of the Health & Educational facilities

Board of Chattanooga (HEFB), to devise a way to have HEFB acquire
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the old hospital fromHAlI, issue bonds to finance the
construction of the new hospital, and | ease the new hospital to
DHA. 1d. at 1383. HEFB and HAI agreed at that tine that
DHA, though not a party to the agreenent, would enploy HAI to
manage the new hospital. 1d. At a subsequent closing involving
mul tiple parties and transactions, the followng result was
obt ai ned: “HAI owned the underlying fee in the land and was to
manage the hospital; HEFB | eased the | and from HAl and owned t he
new hospital; DHA | eased both the | and and the building from
HEFB.” 1d. Eventually, DHA accepted a wholly owned subsidiary
of HAI as its managenent conpany w thout soliciting bids from
ot her managenent conpani es and obtai ned a $200, 000 | oan from HAI
for operating capital. 1d. After these transactions, HAI
requested $116,529 from Medicare to reinburse it for a |oss
incurred in the sale of the hospital, which it clainmed was
“attributable to its failure to depreciate the assets at as rapid
a rate as they actually declined in value.” 1d. at 1384. HAI's
claimwas denied by a fiscal internediary and that denial was
affirmed by the Provider Rei nbursenent Review Board. 1d.

The United States District Court for the Eastern D strict of
Tennessee affirnmed the determ nation that HAl and DHA were
rel ated organi zations. 1d. at 1388. The court found several
factors in the record that anpbunted to substantial evidence in

support of the decision of the Review Board. |1d. at 1387-88.
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Anong those factors, the court cited the $200, 000 | oan nmade to
DHA for operating capital at a tinme when DHA had no assets; the
i nfluence HAI had over the adm nistrator and conptroller of DHA,
who were also its enployees; the apparent fact that “HAl laid al
the prelimnary groundwork [for the transactions], and then, in a
manner of speaking, created a buyer;” the evidence that the board
of DHA had solicited no other bids for the managenent of the
hospital; and the | ong-standing rel ationship between the
conpanies. See id.

Wi |l e each case challenging a related organi zation’s ruling
nmust be deci ded based on a cunul ative consideration of the
evi dence before the admnistrative body, prior decisions help to
illustrate what factors have been considered relevant to rel ated
organi zati ons determ nations. Both Richlands and Hospital
Affiliates support the Board's consideration of the four
enunerated factors in the present case. The Board could have
found, fromthe evidence presented to it, that Howard G eenhawk
was rel ated to appellant through the |ong-standi ng busi ness and
personal relationship between appellant’s owner, John R
Marcell o, Jr., and Howard G eenhawk. This close relationship
consi sted of several acts of gratuity by Howard G eenhawk t hat
inured to the benefit of Marcello and appellant. The Board could
have found that, prior to Marcello s purchase of all of the stock

in appel l ant G asgow Nursing Hone, Marcello noved into
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G eenhawk’ s hone and paid no rent throughout the rel evant period
of this litigation. The Board could have found that the
G eenhawks gratuitously assisted Marcello in obtaining a | oan of
$100, 000 in 1983, by pledging the real property on which the
nursing hone was |ocated as partial security for the loan. The
Board al so could have found that in 1985 the G eenhawks rel eased
Marcello fromliability on a $200, 000 prom ssory note given to
t he G eenhawks when Marcell o purchased the stock in appellant.
An unsecured | oan was inportant to the decision in Hospital
Affiliates, and gratuitous rent increases were inportant factors
in Richlands. The length of close association between the
allegedly related entities was al so a substantive factor in both

of those cases. As in Hospital Affiliates and Richl ands, the

interaction between the health care provider and anot her

organi zation in this case casts a shadow of collusion over the
price that the entities agreed upon. Not all gratuitous actions
bet ween a Medi cai d provider and another entity amount to
substantial evidence of control. But the evidence in this case
of a close, long-standing rel ationship between Howard G eenhawk
and appel l ant, through Marcell o, characterized by hundreds of

t housands of dollars in total gifts to Marcell o and appel | ant,
constitutes substantial and sufficient evidence to support the
Board’ s concl usion that the organi zati ons were rel ated by

control. Fromthis evidence, particularly evidence of
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substantial business rel ated assi stance from Howard G eenhawk,
the Board could have inferred the existence of a relationship of
significant indirect control —that appellant, through Marcell o,
possessed indirect control over the financial decisions of Howard
G eenhawk. Evidence relating to the fourth factor above, Howard
Greenhawk’ s gratuitous reduction by $100, 000 of appellant’s
out standi ng principle balance on the real estate purchase,
provi des further support for the Board s determ nation. The
Board coul d have inferred fromthis action that the origina
purchase price of the I and may have been inflated by appell ant
and Howard Greenhawk, with an eye toward possi bl e rei mbursenent
fromthe Medicaid Program

The evidence of this case inplicates the concern surroundi ng
“sweet heart” deals between a provider and another entity, a
primary type of Medicare and Medicaid fundi ng abuse that can
occur when organi zations related through control are not

identified and conpensated as such. See Biloxi Reg’'|l Med. Cr.

835 F.2d at 349-50; Medical Center, 628 F.2d at 1119. O course,

appel l ee did not have to establish bel ow that the transactions
cited involved actual abuse, so |long as appel |l ee denonstrated

t hat, based on substantial evidence, the provider and supplying
organi zation were related at the relevant tinmes, thus giving rise

to an opportunity for abuse. Cf. Biloxi Reg’l Med. Cr., 835

F.2d at 350; Stevens Park Osteopathic Hosp., 633 F.2d at 1379.
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Appel lant cites prior cases involving the related parties
i ssue and sanple fact patterns available in the PRMto support
its argunent that “clear and concrete indicia of control” nust
exi st before organi zations may be found related. Al of the
cases cited by appellant involve either situations of conmon
ownership or a relationship of control evidenced by a fornal
right to influence both provider and supplier. Appellant cites

Cuppett & Weeks Nursing Hone v. Departnent of Health and Mental

Hyagi ene, 49 Md. App. 199 (1981); Biloxi Reg’'l Med. Cr. v. Bowen,

835 F.2d 345 (D.C. Cir. 1987); Ri chlands Medical Assoc. V.

Harris, 651 F.2d 931 (4'" Cir. 1981); and Medical Center V.
Harris, 628 F.2d 1113 (8" Cir. 1980). W believe the four
factors considered by the Board reasonably could indicate a
rel ati onship of control, whether or not they constitute clear and
concrete indicia of control.

I n Ri chl ands, which we discuss above, a professional
associ ation | eased a hospital and enpl oyed one of the | essors as
adm ni strator of the hospital. Appellant points to the |lessor’s
enpl oynment by the physician’s association as an exanple of the
type of concrete indicia of control necessary to support a
finding that two entities are related. The Fourth Crcuit based
its decision on several factors, however, that led it to sustain
the adm nistrative determ nation that the association and | essors

were related, including the “long-standing relationship between
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the parties.” Richlands, 651 F.2d at 934. |In discussing the
enpl oynent of one of the | essors as adm nistrator, the Fourth
Crcuit seenmed to focus on the evidence that the | essor had used
his position to suggest a major increase in rent years before the
termnation of the |lease. See id. The Court did not concl ude
that the admnistrator’s enpl oynent status was of paranount

i nportance. Formal powers of influence |likely are easier to

prove in a given case, but are not necessarily dispositive.

Biloxi Reg’l Med. CGr., 835 F.2d at 351-52 (mayor’s power to veto
a mnority of nmenbers of a Medicare provider’s board of directors
regarded as a “courtesy”; such relationship extrenely unlikely to
result in influence by the mayor over the actions of the board).
In Richlands, the gratuitous increases in rent appeared to
benefit only the lessors. W find evidence of the financial
benefits that Howard G eenhawk conferred on Marcell o and
appel | ant anal ogous to the situation in Richlands. The Board
properly could infer that Howard G eenhawk’s exceedi ngly generous
actions appeared to benefit only Marcell o and appel |l ant, and that
this was substantial evidence of a relationship of control.

Under the definition of control it does not matter whether the
provi der exerts influence over the supplier, or is in some way

i nfluenced by the supplier. See 42 CF.R 8 413.17(b)(3) (1997).
Both situations logically could produce a price that is not the

result of arns-length dealing.
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(2) Interest Paid to Non-rel ated Lender

Wth respect to the second issue, the Board correctly stated
that the | oan obtai ned by appellant from Maryl and Nati onal Bank
could only be recogni zed, for reinbursenent purposes, to the
extent that it did not exceed the G eenhawks’ cost basis for the
property purchased, |ess depreciation, under 42 C.F. R § 413.153.
After a calculation of the Geenhawks’ cost basis, appellant was
appropriately conpensated based on the portion of the | oan that
di d not exceed that cost basis.

Appel | ant focuses on the holding of Liberty Nursing, that

for purposes of reinbursenent of interest expenses under 42
C.F.R 8§ 413.153, “the relevant transaction is the |oan
transaction, not the transaction giving rise to it,” and that
therefore “the critical relationship is that of |lender to
borrower, not seller to purchaser.” 330 Mi. at 447. Appellant
construes this holding to support its argunent that interest paid
to an unrelated I ender is fully reinbursable even if the parties
to the underlying sale are rel ated.

In Liberty Nursing, Mchael DeFontes, najority owner of

Li berty Nursing Center, bought the facilities |eased by Liberty
Nursing Center and the surrounding property fromhis

grandnother’s estate at a tine when he was the adm ni strator of
the estate. 330 Md. at 436-37. The purchase was financed by a

loan from First Anmerican Bank, an unrel ated commerci al | ender.
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Id. at 437. In declaring that interest on the commercial |oan
coul d be reinbursed by Medicaid even though the parties to the
underlying sale were related, the Court of Appeals noted the
requi renent that the |oan be “necessary and proper” under 42
C.F.R 8 413.153(a)(1), and thus “reasonably related to patient
care” under 42 C.F.R 8 413.153(b)(2). 1d. at 446. The Court
then discussed the limtation of § 413.153(d), entitled, “Loans

not reasonably related to patient care,” and its application to

the facts in Liberty Nursing:

This provision only precludes that portion of
a loan, made to finance acquisition of a
facility, that exceeds the cost basis of the
facility, as determ ned under 8§ 413. 134(q9),
from bei ng so considered, not the entire
loan. There is no evidence in the record as
to what the cost basis of the facilities was.
Wthout that information, the Board coul d not
have determ ned what, if any, portion of the
| oan and, hence, of the interest expense,
shoul d be disal |l owed .

Li berty Nursing, 330 Md. at 451 n.14. As discussed in section

V. A, supra, 42 CF.R 8 413.134(g)(4) limts the purchaser’s
cost basis to the seller’s cost basis, |ess accunul ated
depreciation. The Court refused to construe a |ack of sufficient
information for an analysis under 88 413.153(d) and 413.134(qg)(4)
as justification to elimnate all interest expenses in such a

si tuation.

Al t hough there was not enough evidence to determ ne the cost

basis in Liberty Nursing, such evidence exists in the present
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case, and appellee limted the rei nbursement to appell ant
accordingly. Section 413.153 deals generally wth interest
expenses, but its reference to the cost basis determ nations of §
413.134 is explicit. Qur application of the limtations of 8§88
413.153(d) and 413.134(g)(4) is not inconsistent wth the hol ding

of the Court of Appeals in Liberty Nursing, but consistent with

the Court’s pronouncenent on that issue. W now hold that where
an underlying sale is between rel ated organi zati ons, 88
413. 153(d) and 413. 153(g) (4) exclude reinbursenent based on that
portion of a | oan that exceeds the seller’s cost basis, |ess
accunul at ed depreci ation.

Appel  ant al so argues that the Maryl and regul ati on COVAR
10. 09. 10. 10-O provides for an increase in valuation of assets
such as the Nursing Hone property that precludes application of
the limting provisions of 88 413.153(d) and 413. 153(g). W note
that the regulation cited by appellant provides for a State cap
on reinbursenent of interest costs and in no way precludes
application of the above federal regul ations.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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